
Lesson 14 

Insolvency

Concept of Insolvency, Bankruptcy and Liquidation 

· The words “Insolvency” and “Bankruptcy” are generally used 

interchangeably in common parlance but there is a marked 

distinction between the two. Insolvency and bankruptcy are not 

synonymous. 

· Insolvency is the inability of debtors to repay their debts, the 

bankruptcy, on the other hand, is a formal declaration of insolvency 

in accordance with law of the land. 

· Thus insolvency is a state and bankruptcy is the conclusion. 

· The term insolvency is used for individuals as well as 

organisations/corporates. If insolvency is not resolved, it leads to 

bankruptcy in case of individuals and liquidation in case of 

corporates.

· Section 79(4) of the Insolvency and Bankruptcy Code, 2016 defines 

the term “bankruptcy” as the state of being bankrupt.

According to Section 79(3) of the Code, “bankrupt” means 

 (a) a debtor who has been adjudged as bankrupt by a bankruptcy order 

under section 126;

 (b) each of the partners of a firm, where a bankruptcy order under section 

126 has been made against a firm; or

 (c) any person adjudged as an undischarged insolvent. 

INSOLVENCY FRAMEWORK IN UK

· The Insolvency Act, 1986 and the Insolvency Rules, 1986 regulate the 

insolvency framework in the United Kingdom. 



· The Insolvency Act, 1986 was enacted on the recommendation of the

Cork Review Committee Report on Insolvency Law and Practice 

(1982). 

· Prior to the enactment of the Insolvency Act, 1986, the law relating 

to insolvency in the UK was fragmented and was contained in the 

Bankruptcy Act, 1914, the Deeds of Arrangement Act, 1914, the 

Companies Act, 1948 and parts of the County Courts Act, 1959. 

The Insolvency Act, 1986 deals with the insolvency of individuals and 

companies and is divided into the following three groups.

1) Group 1 deals with Company Insolvency

2) Group 2 deals with Insolvency of Individuals and

3) Group 3 deals with Miscellaneous Matters Bearing on both Company & 

Individual Insolvency

The Insolvency Act, 1986 introduced the following three new procedures 

in order to explore the possibility of bringing a burdened company back to

life as a viable entity. 

1. ‘Company Voluntary Arrangements’ (CVAs) – It provides a way where a 

company in financial difficulty can come to a binding agreement with its 

creditors.

2. ‘Administration’ – In this second option, an administrator is appointed by 

a Court. This option offers companies a breathing space as the creditors are 

restrained from taking any action during this period.

 3. ‘Administrative Receivership’ – This third option permits the 

appointment of a receiver by certain creditors.

The Current Regulatory Framework in USA 

· Bankruptcy Code”, a federal law, governs all bankruptcy cases in the 

United States of America. 



· The Bankruptcy Code was enacted in 1978 and is codified as title 11 

of the United States Code.

· The procedural aspects of the bankruptcy process are governed by 

the Federal Rules of Bankruptcy Procedure (Bankruptcy Rules).

“Six basic types of bankruptcy cases are provided for under the 

Bankruptcy Code.

Chapter 7 titled “Liquidation”. In Chapter 7 Bankruptcy, a court-appointed 

trustee or administrator takes possession of non-exempt assets, liquidates 

these assets and then uses the proceeds to pay creditors.

Chapter 9 titled “Adjustment of Debts of a Municipality”.

Chapter 9 Bankruptcy proceedings provides for reorganization which is 

available to municipalities. 

In Chapter 9 Bankruptcy proceedings a municipality (which includes cities, 

towns, villages, counties, taxing districts, municipal utilities, and school 

districts) get protection from creditors and a municipality can pay back debt

through a confirmed payment plan. 

Chapter 11 titled “Reorganization”. Unlike Chapter 7 where the business 

ceases operations and a trustee sells all of its assets, under Chapter 11 the 

debtor remains in control of its business operations and repay creditors 

concurrently through a court-approved reorganization plan.

Chapter 12 was added to the Bankruptcy Code in 1986. It allows a family 

farmer or fisherman to continue to operate the business while the plan is 

being carried out.

Chapter 13 enables individuals with regular income to develop a plan to 

repay all or part of their debts.

Chapter15 deals with insolvency cases involving debtors, claimants and 

other interested parties involving more than one country. Under Chapter 

15 a representative of a corporate bankruptcy proceeding outside the 



country can get access to the United States courts. 

Historical developments of Insolvency Laws in India

· The law of Insolvency in India owes its origin to English law. India 

being a colony of the United Kingdom, followed the English 

insolvency system.

· In India, the earliest provisions relating to insolvency can be traced to

sections 23 and 24 of the Government of India Act, 1800. These 

sections conferred insolvency jurisdiction on Supreme Court at Fort 

Williams (Calcutta), Madras and Recorder’s Court at Bombay as the 

need for an insolvency law was first felt in Presidency Towns of 

Calcutta, Bombay and Madras where the British majorly carried on 

their trade. These Courts were empowered to make rules and grant 

relief to insolvent debtors. 

· Later insolvency courts were established in the Presidency-towns 

when Statute 9 (Geo. IV c. 73) was passed in 1828. This Act of 1828 

marks the beginning of special insolvency legislation in India. The 

insolvency court had a distinct existence although the court was 

presided over by a Judge of the Supreme Court. The Act of 1828 was 

originally intended to remain in force for a period of four years but 

subsequent legislation extended its duration up to 1848. The 

Provisions of the Indian Insolvency Act was passed in 1848 and 

remained in force until the enactment of the Presidency Towns 

Insolvency Act, 1909. Later Provisional Insolvency Act was passed in 

1920.

· The Presidency Towns Insolvency Act, 1909 and Provisional 

Insolvency Act, 1920 were two major enactments that dealt with 

personal insolvency but the two differ in respect of their territorial 

jurisdiction. While Presidency Towns Insolvency Act, 1909 applied in 

Presidency towns of Calcutta, Bombay and Madras, the Provincial 

Insolvency Act, 1920 applied to all provinces of India. These two Acts 



were applicable to individuals as well as partnership firms.

· The Insolvency and Bankruptcy Code, 2016 has repealed both the 

Presidency Towns Insolvency Act, 1909 and the Provisional Insolvency

Act, 1920.

Need for a new Law

Before the enactment of the Insolvency and Bankruptcy Code, 2016  ,there 

was no single law in the country to deal with insolvency and bankruptcy. 

There were multiple overlapping laws and adjudicating forums dealing with 

financial failure and insolvency of companies and individuals in India. The 

following Acts dealt with insolvency and Bankruptcy in India:

1. The Presidency Towns Insolvency Act, 1909

2. Provisional Insolvency Act, 1920

3. Indian Partnership Act, 1932

4. The Companies Act, 1956

5. The Sick Industrial Companies (Special Provisions) Act, 1985 (SICA)

6. The Recovery of Debts due to Banks and Financial Institutions Act, 

1993 (RDDBFI Act)

7. The Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002 (SARFAESI Act, 2002)

8. The Companies Act, 2013 

The objective of the Insolvency and Bankruptcy Code is to consolidate and 

amend the laws relating to reorganization and insolvency resolution of 

corporate persons, partnership firms and individuals in a time bound 

manner. An effective legal framework for timely resolution of insolvency 

and bankruptcy will not only encourage entrepreneurship but will also 

improve Ease of Doing Business, and facilitate more investments leading to 

higher economic growth and development.



The Insolvency and Bankruptcy Code, 2016 – Introduction

· The Insolvency and Bankruptcy Code Bill was drafted by a specially 

constituted “Bankruptcy Law Reforms Committee” (BLRC) under the 

Ministry of Finance. The Insolvency and Bankruptcy Code was 

introduced in the Lok Sabha on 21 December 2015 and was 

subsequently referred to a Joint Committee of Parliament. The 

Committee submitted its recommendations and the modified Code 

was passed by Lok Sabha on 5 May 2016. The Code was passed by 

Rajya Sabha on 11 May 2016 and it received the presidential assent 

on 28 May 2016.

· The Insolvency and Bankruptcy Code, 2016 extends to the whole of 

India. However, Part III of the Code does not extend to the State of 

Jammu and Kashmir. Section 1 of the Code provides that the Central 

Government may appoint different dates for different provisions of 

this Code.

· The objective of the Insolvency and Bankruptcy Code is to consolidate

and amend the laws relating to reorganization and insolvency 

resolution of corporate persons, partnership firms and individuals in a

time bound manner. 

· Section 2 of the Insolvency and Bankruptcy Code, 2016 as amended 

vide the Insolvency and Bankruptcy Code (Amendment) Act, 2018 

provides that the provisions of the Code shall apply to –

(a) any company incorporated under the Companies Act, 2013 or under any 

previous company law,

(b) any other company governed by any special Act for the time being in 

force,

(c) any Limited Liability Partnership incorporated under the Limited Liability 

Partnership Act, 2008, 

(d) such other body incorporated under any law for the time being in force, 



as the Central Government may, by notification, specify in this behalf,

(e) personal guarantors to corporate debtors,

(f) partnership firms and proprietorship firms; and 

(g) individuals, other than persons referred to in clause 

in relation to their insolvency, liquidation, voluntary liquidation or 

bankruptcy, as the case may be.

Key Objectives of the Insolvency and Bankruptcy Code, 2016 

The objects clause of the Insolvency and Bankruptcy Code lays down the 

following key objectives: 

1. To consolidate and amend the laws relating to reorganisation and 

insolvency resolution of corporate persons, partnership firms and 

individuals 

2. To provide for a time bound insolvency resolution mechanism 

3. To ensure maximisation of value of assets,

4. To promote entrepreneurship,

5. To increase availability of credit 

6. To balance the interests of all the stakeholders including alteration in the 

order of priority of payment of Government dues and 

7. To establish an Insolvency and Bankruptcy Board of India as a regulatory 

body 

8. To provide procedure for connected and incidental matters.

Salient Features of the Insolvency and Bankruptcy Code, 2016

1. The Insolvency and bankruptcy Code, 2016 offers a uniform, 

comprehensive insolvency legislation covering all companies, partnerships 



and individuals. Financial firms are not included in the ambit of the 

Insolvency and Bankruptcy Code, 2016.

2. To ensure a formal and time bound insolvency resolution process, the 

Code creates a new institutional framework consisting of the Insolvency 

and Bankruptcy Board of India (IBBI), Adjudicating Authorities (AAs), 

Insolvency Professionals (IPs), Insolvency Professional Agencies (IPAs) and 

Information Utilities (IUs).

3. The Code provides for Insolvency Professionals (IPs), a class of regulated 

but private professionals  to act as intermediary in the insolvency 

resolution process. 

4. The Insolvency Professionals control the assets of the debtor , verifies 

the claims of the creditors, constitutes a committee of creditors, runs the 

debtor’s business during the moratorium period and assists the creditors in 

finalising the revival plan. 

5. The Code provides for IPAs. Insolvency Professional Agencies are 

designated to regulate Insolvency Professionals. These agencies conduct 

examinations to enrol Insolvency Professionals and enforce a code of 

conduct for their functioning.

6. The code provides for setting up of the IUs, the Information Utilities to 

collect, collate, authenticate and disseminate financial information.

7. The Code provides for the constitution of a new insolvency regulator i.e.,

the Insolvency and Bankruptcy Board of India (IBBI). Its role includes 

overseeing the functioning of insolvency intermediaries i.e., insolvency 

professionals, insolvency professional agencies and information utilities as 

well as regulating the insolvency process.

8. The Code proposes two tribunals to adjudicate insolvency resolution 

cases. In the case of insolvency of companies and Limited Liability 

Partnerships (LLPs), the adjudication authority is the National Company Law

Tribunal (NCLT), while the cases involving individuals and partnership firms 



are handled by the Debts Recovery Tribunals (DRTs).

9. To initiate an insolvency process for corporate debtors, the default should

be at least INR 100,000. This limit may be increased by the Government up 

to INR 10,000,000. For individuals and unlimited partnerships, the minimum

default amount is INR 1000. The Government may later revise the minimum

amount of default to a higher threshold.

 10. In resolution process for corporate persons, the Code proposes two 

independent stages:

 (i) Insolvency Resolution Process, during which the creditors assess the 

viability of debtor’s business and the options for its rescue and revival.

 (ii) Liquidation, in case the insolvency resolution process fails or financial 

creditors decide to wind up and distribute the assets of the debtor.

11. The Code envisages two distinct processes in case of Insolvency 

Resolution Process (IRP) for Individuals/Unlimited Partnerships 

(i) Automatic Fresh Start

(ii) Insolvency Resolution

12. The Code provides for a Fresh Start Process for individuals under which 

they will be eligible for a debt waiver of up to INR 35,000. The individual will

be eligible for the waiver subject to certain limits prescribed under the 

Code. 

13. A financial creditor or an operational creditor can initiate an Insolvency 

Resolution Process (IRP) against a corporate debtor. The defaulting 

corporate debtor, its shareholders or employees, may also initiate voluntary

insolvency proceedings. 

13. The Code provides for a time bound Insolvency Resolution Process for 

companies and individuals, which is required to be completed within 180 

days (subject to a one-time extension by 90 days). Corporate insolvency 

resolution process shall mandatorily be completed within a period of three 



hundred and thirty days from the insolvency commencement date, 

including any extension of the period of corporate insolvency resolution 

process and the time taken in legal proceedings in relation to such 

resolution process of the corporate debtor. If the resolution plan does not 

get finalised or is rejected by NCLT or DRT on technical grounds, then assets 

of the debtor are sold to repay his outstanding dues.

14. The Code makes significant changes in the priority of claims for 

distribution of liquidation proceeds. In case of liquidation, the assets will 

be distributed in the following order: (Very Important)

(i) fees of insolvency professional and costs related to the resolution 

process, 

(ii) workmen’s dues for the preceding 24 months and secured creditors, 

(iii) employee wages, 

(iv) unsecured creditors, 

(v) government dues and remaining secured creditors (any remaining debt 

if they enforce their collateral), 

(vi) any remaining debt, and 

(vii) shareholders

15. The Code provides for the creation of Insolvency and Bankruptcy Fund. 

Section 224 of the Code provides that the following amounts shall be 

credited to the fund

 (a) the grants made by the Central Government for the purposes of the 

Fund;

 (b) the amount deposited by persons as contribution to the Fund;

 (c) the amount received in the Fund from any other source; and

 (d) the interest or other income received out of the investment made from 



the Fund. 

16. The Code specifies stringent penalties for certain offences such as 

concealing property in case of corporate insolvency. The imprisonment in 

such cases may extend up to five years, or a fine of up to one crore rupees, 

or both. 

17. In case of cross-border insolvency proceedings, the central government

may enter into bilateral agreements and reciprocal arrangements with 

other countries to enforce provisions of the Code. 

"The Code repeals the Presidency Towns Insolvency Act, 1909 and the 

Provincial Insolvency Act, 1920. In addition, it amends the following 11 Acts:

· The Indian Partnership Act, 1932

· The Central Excise Act, 1944

· The Income-tax Act, 1961

· The Customs Act, 1962 

· The Recovery of Debts Due to Banks and Financial Institutions Act, 1993

·  The Finance Act, 1994

·  The Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002

· The Sick Industrial Companies (Special Provisions) Repeal Act, 2003

· The Payment and Settlement Systems Act, 2007

· The Limited Liability Partnership Act, 2008

· The Companies Act, 2013"

PILLARS OF INSOLVENCY AND BANKRUPTCY CODE, 2016

1)  Insolvency and Bankruptcy Board of India (IBBI) 



· The Insolvency and Bankruptcy Code, 2016 provides for the 

constitution of a new insolvency regulator i.e., the Insolvency and 

Bankruptcy Board of India (IBBI).

· The Insolvency and Bankruptcy Board of India was established on 1st 

October 2016. 

· Its role includes overseeing the functioning of insolvency 

intermediaries i.e., insolvency professionals, insolvency professional 

agencies and information utilities. 

· The Board is responsible for implementation of the Code that 

consolidates and amends the laws relating to insolvency resolution of

corporate persons, partnership firms and individuals in a time bound 

manner. 

· Section 188(2) of the Code provides that the Board shall be a body 

corporate having perpetual succession and a common seal, with 

power, subject to the provisions of this Code, to acquire, hold and 

dispose of property, both movable and immovable, and to contract, 

and shall, by the said name, sue or be sued.

Removal of member from office 

As per section 189(4), the term of office of the Chairperson and members 

(other than ex officio members) shall be five years or till they attain the age 

of sixty-five years, whichever is earlier, and they shall be eligible for 

reappointment. 

Section 190 empowers the Central Government to remove a member from 

office if he – 

 (a) is an undischarged bankrupt as defined under Part III; 

 (b) has become physically or mentally incapable of acting as a member;

 (c) has been convicted of an offence, which in the opinion of the Central 

Government involves moral turpitude;



 (d) has, so abused his position as to render his continuation in office 

detrimental to the public interest. 

Section 190 mandates that no member shall be removed under clause (d) 

unless he has been given a reasonable opportunity of being heard in the 

matter. 

Powers and Functions of the Board

9. Section 196(1) of the Code (as amended by the Insolvency and 

Bankruptcy Code (Second Amendment) Act, 2018) provides that the 

Board shall, subject to the general direction of the Central 

Government, perform all or any of the following functions namely:

10. Register insolvency professional agencies, insolvency professionals 

and information utilities and renew, withdraw, suspend or cancel 

such registrations.

11. Promote the development of, and regulate, the working and 

practices of, insolvency professionals, insolvency professional 

agencies and information utilities and other institutions, in 

furtherance of the purposes of this Code.

12. Specify the minimum eligibility requirements for registration of 

insolvency professional agencies, insolvency professionals and 

information utilities.

13. Levy fee or other charges for carrying out the purposes of this Code, 

including fee for registration and renewal of insolvency professional 

agencies, insolvency professionals and information utilities. 

14. Specify by regulations standards for the functioning of insolvency 

professional agencies, insolvency professionals and information 

utilities.

15. Lay down by regulations the minimum curriculum for the 

examination of the insolvency professionals for their enrolment as 



members of the insolvency professional agencies.

16. Carry out inspections and investigations on insolvency professional 

agencies, insolvency professionals and information utilities and pass 

such orders as may be required for compliance of the provisions of 

this Code and the regulations issued hereunder.

17.Monitor the performance of insolvency professional agencies, 

insolvency professionals and information utilities and pass any 

directions as may be required for compliance of the provisions of this

Code and the regulations issued hereunder.

18. Call for any information and records from the insolvency prfessional 

agencies, insolvency professionals and information utilities.

19. Publish such information, data, research studies and other 

information as may be specified by  regulations.

20. Specify by regulations the manner of collecting and storing data by 

the information utilities and for providing access to such data.

21. Collect and maintain records relating to insolvency and bankruptcy 

cases and disseminate information relating to such cases.

22. Constitute such committees as may be required including in 

particular the committees laid down in Section 197.

23. Promote transparency and best practices in its governance.

24.Maintain websites and such other universally accessible repositories 

of electronic information as may be necessary.

25. Enter into memorandum of understanding with any other statutory 

authorities.

26. Issue necessary guidelines to the insolvency professional agencies, 

insolvency professionals and information utilities.

27. Specify mechanism for redressal of grievances against insolvency 



professionals, insolvency professional agencies and information 

utilities and pass orders relating to complaints filed against the 

aforesaid for compliance of the provisions of this Code and the 

regulations issued hereunder.

28. Conduct periodic study, research and audit the functioning and 

performance of to the insolvency professional agencies, insolvency 

professionals and information utilities at such intervals as may be 

specified by the Board.

29.Make regulations and guidelines on matters relating to insolvency 

and bankruptcy as may be required under this Code, including 

mechanism for time bound disposal of the assets of the corporate 

debtor or debtor.

30. Perform such other functions as may be prescribed.

Section 196(2) of the Code further provides that the Board may make 

model bye-laws to be to adopted by insolvency professional agencies 

which may provide for:

(a) The minimum standards of professional competence of the members of 

insolvency professional agencies.

(b) The standards for professional and ethical conduct of the members of 

insolvency professional agencies. 

(c) Requirements for enrolment of persons as members of insolvency 

professional agencies which shall be non-discriminatory. 

(d) The manner of granting membership.

(e) Setting up of a governing board for internal governance and 

management of insolvency professional agency in accordance with the 

regulations specified by the Board. 

(f) The information required to be submitted by members including the 

form and the time for submitting such information. 



(g) The specific classes of persons to whom services shall be provided at 

concessional rates or for no remuneration by members.

 (h) The grounds on which penalties may be levied upon the members of 

insolvency professional agencies and the manner thereof. 

 (i) A fair and transparent mechanism for redressal of grievances against the 

members of insolvency professional agencies.

 (j) The grounds under which the insolvency professionals may be expelled 

from the membership of insolvency professional agencies. 

(k) The quantum of fee and the manner of collecting fee for inducting 

persons as its members.

 (l) The procedure for enrolment of persons as members of insolvency 

professional agency. 

(m) The manner of conducting examination for enrolment of insolvency 

professionals.

 (n) The manner of monitoring and reviewing the working of insolvency 

professional who are members.

 (o) The duties and other activities to be performed by members. 

(p) The manner of conducting disciplinary proceedings against its members 

and imposing penalties. 

(q) The manner of utilising the amount received as penalty imposed against 

any insolvency professional.

Section 196(3) states that the Board shall have the same powers as are 

vested in a civil court under the Code of Civil Procedure, 1908, while trying 

a suit, in respect of the following matters, namely:

 (a) The discovery and production of books of account and other 

documents, at such place and such time as may be specified by the Board. 



(b) Summoning and enforcing the attendance of persons and examining 

them on oath. 

(c) Inspection of any books, registers and other documents of any person at 

any place. 

(d) Issuing of commissions for the examination of witnesses or documents. 

(B) Insolvency Professionals (IPs)

· The Code provides for Insolvency Professionals (IPs) to act as 

intermediary in the insolvency resolution process. Insolvency 

professionals are a class of regulated but private professionals having 

minimum standards of professional and ethical conduct.

· Section 3(19) of the Code defines an “insolvency professional” as a 

person enrolled under section 206 with an insolvency professional 

agency as its member and registered with the Board as an insolvency 

professional under section 207.

· An insolvency professional plays a very important role under the 

Code. He acts as a “resolution professional” in the corporate 

insolvency resolution process for conducting the fresh start process 

or insolvency resolution process.

Insolvency Professionals

· Section 206 lays down that no person shall render his services as 

insolvency professional under this Code without being enrolled as a 

member of an insolvency professional agency and registered with the

Board.

· Section 207(1) further lays down that every insolvency professional 

shall, after obtaining the membership of any insolvency professional 

agency, register himself with the Board within such time, in such 

manner and on payment of such fee, as may be specified by 

regulations.



· The Insolvency and Bankruptcy Board of India has framed the IBBI 

(Insolvency Professional) Regulations, 2016 to regulate the working of

Insolvency Professionals. These regulations are amended from time 

to time by the Insolvency and Bankruptcy Board of India.

Functions and obligations of insolvency professionals

Section 208(1) of the Code provides that where any insolvency resolution, 

fresh start, liquidation or bankruptcy process has been initiated, it shall be 

the function of an insolvency professional to take such actions as may be 

necessary, in the following matters, namely:–

a) a fresh start order process.

b) individual insolvency resolution process

c)  corporate insolvency resolution process

d) individual bankruptcy process

e) corporate liquidation process

Section 208(2) mandates that every insolvency professional shall abide by 

the following code of conduct:–

(a) to take reasonable care and diligence while performing his duties;

(b) to comply with all requirements and terms and conditions specified in 

the bye-laws of the insolvency professional agency of which he is a 

member; 

(c) to allow the insolvency professional agency to inspect his records;

(d) to submit a copy of the records of every proceeding before the 

Adjudicating Authority to the Board as well as to the insolvency professional

agency of which he is a member; and 

(e) to perform his functions in such manner and subject to such conditions 

as may be specified. 



(C) Insolvency Professional Agencies (IPA) 

(i) Section 3(20) of the Code defines “insolvency professional agency” as 

any person registered with the Board under section 201 as an insolvency 

professional agency.

(ii) Insolvency Professional Agencies are designated to regulate Insolvency 

Professionals. These agencies conduct examinations to enrol Insolvency 

Professionals and enforce a code of conduct for their functioning. In 

exercise of powers conferred by the Insolvency and Bankruptcy Code, 2016, 

the Insolvency and Bankruptcy Board of India (IBBI) has framed the 

following regulations to regulate the working of Insolvency Professional 

Agencies (IPAs):

1) The Insolvency and Bankruptcy Board of India (Model Bye-Laws and 

Governing Board of Insolvency Professional Agencies) Regulations, 2016 

and

2) The Insolvency and Bankruptcy Board of India (Insolvency Professional 

Agencies) Regulations, 2016.

Following are the Insolvency Professional Agencies (IPAs) registered under

the Code : 

1) The Indian Institute of Insolvency Professionals of ICAI

 2) ICSI Institute of Insolvency Professionals and

 3) Insolvency Professional Agency of Institute of Cost Accountants of India

(iii) Section 199 of the Code provides that save as otherwise provided in this

Code, no person shall carry on its business as insolvency professional 

agencies under this Code and enrol insolvency professionals as its members

except under and in accordance with a certificate of registration issued in 

this behalf by the Board.

(iv) According to Section 204 of the Code, an insolvency professional 

agencies perform the following functions, namely: 



(a) grant membership to persons who fulfil all requirements set out in its 

byelaws on payment of membership fee; 

(b) lay down standards of professional conduct for its members; 

(c) monitor the performance of its members; 

(d) safeguard the rights, privileges and interests of insolvency professionals 

who are its members;

(e) suspend or cancel the membership of insolvency professionals who are 

its members on the grounds set out in its bye-laws;

(f) redress the grievances of consumers against insolvency professionals 

who are its members; and

(g) publish information about its functions, list of its members, 

performance of its members and such other information as may be 

specified by regulations.

(D) Adjudicating Authority (AA) 

Adjudicating Authority in Case of Corporate Persons

(i) Section 5(1) of the Code provides that the “Adjudicating Authority” for 

insolvency resolution and liquidation for corporate persons means National 

Company Law Tribunal constituted under section 408 of the Companies Act,

2013. 

(ii) Section 60(5) of the Code further provides that notwithstanding 

anything to the contrary contained in any other law for the time being in 

force, the National Company Law Tribunal shall have jurisdiction to 

entertain or dispose of – 

(a) any application or proceeding by or against the corporate debtor or 

corporate person; 

(b) any claim made by or against the corporate debtor or corporate person, 

including claims by or against any of its subsidiaries situated in India; and 



(c) any question of priorities or any question of law or facts, arising out of or

in relation to the insolvency resolution or liquidation proceedings of the 

corporate debtor or corporate person under this Code.

(iii) Section 63 of the Code provides that no civil court or authority shall 

have jurisdiction to entertain any suit or proceedings in respect of any 

matter on which National Company Law Tribunal (NCLT) or the National 

Company Law Appellate Tribunal (NCLAT) has jurisdiction under this Code. 

Adjudicating Authority in case of Individuals and Partnership Firms

(i) Section 79(1) of the Code provides that the “Adjudicating  Authority” for 

insolvency resolution and bankruptcy for individuals and partnership firms 

is the Debt Recovery Tribunal constituted under sub-section (1) of section 3 

of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993.

(ii) Section 179(2) of the Code further provides that the Debt Recovery 

Tribunal shall, have jurisdiction to entertain or dispose of – 

(a) any suit or proceeding by or against the individual debtor; 

(b) any claim made by or against the individual debtor;

(c) any question of priorities or any other question whether of law or facts, 

arising out of or in relation to insolvency and bankruptcy of the individual 

debtor or firm under this Code.

(iii) Section 180 of the Code excludes the jurisdiction of civil courts. The 

section provides that no civil court or authority shall have jurisdiction to 

entertain any suit or proceedings in respect of any matter on which the 

Debt Recovery Tribunal or the Debt Recovery Appellate Tribunal has 

jurisdiction under this Code. 

Appeals from NCLT orders lie to the National Company Law Appellate 

Tribunal (NCLAT) and thereafter to the Supreme Court of India. For 

individuals and other persons, the adjudicating authority is the DRT. 

Appeals from DRT orders lie to the Debt Recovery Appellate Tribunal (DRAT)



and thereafter to the Supreme Court.

(E) Information Utility (IU) 

Section 3(21) of the Code defines an “information utility” as a person who is

registered with the Board as an information utility under section 210.

The Insolvency professionals assist in the insolvency resolution proceedings 

envisaged in the Code, the Information Utility, on the other hand, collect, 

collate, authenticate and disseminate financial information. The purpose of 

such collection, collation, authentication and dissemination financial 

information of debtors is to facilitation swift decision making in the 

resolution proceedings. The Insolvency and Bankruptcy Board of India 

oversees the functioning of such information utilities. The Insolvency and 

Bankruptcy Board of India has framed the IBBI (Information Utilities) 

Regulations, 2017. These regulations are amended from time to time by the

Insolvency and Bankruptcy Board of India.

Obligations of information utility (Section 214) 

(a) create and store financial information in a universally accessible format; 

(b) accept electronic submissions of financial information from persons who

are under obligations to submit financial information under sub-section (1) 

of section 215, in such form and manner as may be specified by regulations;

(c) accept, in specified form and manner, electronic submissions of financial 

information from persons who intend to submit such information; 

(d) meet such minimum service quality standards as may be specified by 

regulations; 

(e) get the information received from various persons authenticated by all 

concerned parties before storing such information; 

(f) provide access to the financial information stored by it to any person 

who intends to access such information in such manner as may be specified 

by regulations; 



(g) publish such statistical information as may be specified by regulations; 

(h) have inter-operatability with other information utilities.

Key Definitions and Concepts

· Section 3 of the Code defines general important terms used in the 

Code.

· Section 5 of the Code defines important terms relating to Insolvency 

Resolution and Liquidation for Corporate Persons covered in Part II of 

the Code. 

· Section 79 of the Code defines important terms relating to Insolvency

Resolution and Bankruptcy for Individuals And Partnership Firms 

which is discussed in Part III of the Code. 

Some Definitions under Section 3 are as follows:-

· “Board” means the Insolvency and Bankruptcy Board of India 

established under sub-section (1) of section 188 [Section 3(1)].

· “Charge” means an interest or lien created on the property or assets 

of any person or any of its undertakings or both, as the case may be, 

as security and includes a mortgage [Section 3(4)].

· “Corporate Person” means a company as defined in clause (20) of 

section 2 of the Companies Act, 2013, a limited liability partnership, 

as defined in clause (n) of sub-section (1) of section 2 of the Limited 

Liability Partnership Act, 2008, or any other person incorporated with

limited liability under any law for the time being in force but shall not

include any financial service provider [Section 3(7)]. 

· “Creditor” means any person to whom a debt is owed and includes a 

financial creditor, an operational creditor, a secured creditor, an 

unsecured creditor and a decree holder [Section 3(10)]. 

· “Default” means non-payment of debt when whole or any part or 



instalment of the amount of debt has become due and payable and is

not [paid] by the debtor or the corporate debtor, as the case may be 

[Section 3(12)].

· “Insolvency Professional” means a person enrolled under section 

206 with an insolvency professional agency as its member and 

registered with the Board as an insolvency professional under section

207 [Section 3(19)]. 

· “Insolvency Professional Agency” means any person registered with 

the Board under section 201 as an insolvency professional agency 

[Section 3(20)].

· “Information Utility” means a person who is registered with the 

Board as an information utility under section 210 [Section 3(21)].

· “Financial Institution” means – 

(a) a scheduled bank; 

(b) financial institution as defined in section 45-I of the Reserve Bank 

of India Act, 1934;

(c) public financial institution as defined in clause (72) of section 2 of 

the Companies Act, 2013; and 

(d) such other institution as the Central Government may by 

notification specify as a financial institution [Section 3(14)].

Some Definitions in Section 5 of the Code

· “Adjudicating Authority”, for the purposes of Part II, means National 

Company Law Tribunal constituted under section 408 of the 

Companies Act, 2013 [Section 5(1)]. 

· “Constitutional Document”, in relation to a corporate person, 

includes articles of association, memorandum of association of a 

company and incorporation document of a Limited Liability 



Partnership [Section 5(4)].

· “Dispute” includes a suit or arbitration proceedings relating to – 

(a) the existence of the amount of debt; 

(b) the quality of goods or service; or 

(c) the breach of a representation or warranty [Section 5(6)].

· “Information Memorandum” means a memorandum prepared by 

resolution professional under sub- section (1) of section 29 [Section 

5(10)].

· “Initiation Date” means the date on which a financial creditor, 

corporate applicant or operational creditor, as the case may be, 

makes an application to the Adjudicating Authority for initiating 

corporate insolvency resolution process [Section 5(11)].

· “Insolvency Commencement Date” means the date of admission of 

an application for initiating corporate insolvency resolution process 

by the Adjudicating Authority under sections 7, 9 or section 10, as the

case may be.

· “Insolvency Resolution Process Period” means the period of one 

hundred and eighty days beginning from the insolvency 

commencement date and ending on one hundred and eightieth day 

[Section 5(14)].

· “Interim Finance” means any financial debt raised by the resolution 

professional during the insolvency resolution process period and such

other debt as may be notified [Section 5(15)].

· “Liquidator” means an insolvency professional appointed as a 

liquidator in accordance with the provisions of Chapter III or Chapter 

V of this Part, as the case may be [Section 5(18)].

· “Resolution Applicant” means a person, who individually or jointly 



with any other person, submits a resolution plan to the resolution 

professional pursuant to the invitation made under clause (h) of sub- 

section (2) of section 25 [Section 5(25)].

· “Resolution Plan” means a plan proposed by resolution applicant for 

insolvency resolution of the corporate debtor as a going concern in 

accordance with Part II [Section 5(26)].

· “Resolution Professional”, for the purposes of this Part, means an 

insolvency professional appointed to conduct the corporate 

insolvency resolution process and includes an interim resolution 

professional [Section 5(27)].

Some Definitions in Section 79 of the Code

· “Adjudicating Authority” means the Debt Recovery Tribunal 

constituted under sub-section (1) of section 3 of the Recovery of 

Debts Due to Banks and Financial Institutions Act, 1993 [Section 

79(1)]. 

· “Bankruptcy Commencement Date” means the date on which a 

bankruptcy order is passed by the Adjudicating Authority under 

section 126 [Section 79(6)]. 

· “Bankruptcy Order” means an order passed by an Adjudicating 

Authority under section 126 [Section 79(7)].

· “Bankruptcy Process” means a process against a debtor under 

Chapters IV and V of this Part [Section 79(8)].

· “Bankruptcy Trustee” means the insolvency professional appointed 

as a trustee for the estate of the bankrupt under section 125 [Section 

79(9)].

· “Committee of Creditors” means a committee constituted under 

section 134; [Section 79(11)].

· “Discharge Order” means an order passed by the Adjudicating 



Authority discharging the debtor under sections 92, 119 and section 

138, as the case may be [Section 79(13)].

· “Debtor” includes a judgment-debtor [Section 79(12)].

· “Partnership Debt” means a debt for which all the partners in a firm 

are jointly liable [Section 79(18)].

· “Qualifying Debt” means amount due, which includes interest or any 

other sum due in respect of the amounts owed under any contract, 

by the debtor for a liquidated sum either immediately or at certain 

future time and does not include– (a) an excluded debt; (b) a debt to 

the extent it is secured; and (c) any debt which has been incurred 

three months prior to the date of the application for fresh start 

process [Section 79(19)].

· “Repayment Plan” means a plan prepared by the debtor in 

consultation with the resolution professional under section 105 

containing a proposal to the committee of creditors for restructuring 

of his debts or affairs [Section 79(20)].

· “Resolution Professional” means an insolvency professional 

appointed under this part as a resolution professional for conducting 

the fresh start process or insolvency resolution process [Section 

79(21)].

· “Undischarged Bankrupt” means a bankrupt who has not received a 

discharge order under section 138 [Section 79(22)].


