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  Winding Up 

Question 1:          [ MAY 2018 ] 

M/s Sagar Retail Mega Mart Ltd. applied for winding up on 1st April, 2018 before the 
Honourable Tribunal by passing a special resolution as per the provision of section 271(1)(a) 
of the Companies Act, 2013 on account of fall in business and continued losses but not due 
to inability to pay debts. The company was in the business of ordinary retail  trade of 
multiple branded goods. A few shareholders of the company have alleged before the 
Honourable Tribunal that the company had failed to maintain proper  books  of  accounts for 
over a period of more than three years immediately prior to the date  of  winding up 
application and the sole reason cited by them in support of their  allegation is that no proper 
statements of all  goods sold  and purchased by the company have been  kept as such every 
officer in default must be punished as per the provisions of the Companies Act, 2013. Mr. 
Ravi the CFO and officer in default do not refute the allegation   of non-maintenance but is of 
the opinion that this act as per the provision of  the  Companies Act, 2013 is not punishable. 
Decide whether the opinion of  the  CFO  is  correct. Would your answer be different had the 
business of the company be wholesale trade instead of ordinary retail trade? 

         Answer: 

Failure to maintain proper books of accounts  [Section 338(1) of  the  Companies  Act, 2013] 

 where a company is being wound up, if it is shown that  proper books of  account  were 
not kept by the company throughout the period of two years immediately preceding the 

commencement of the winding up, 

 every officer of the company who is in default shall, unless he shows that he acted 
honestly and that in the circumstances in which the business of the company was carried 

on, the default was excusable, 

 be punishable with imprisonment for a term which  shall be  not less  than  one year but 
which may extend to three years and with fine which shall not be less than I lakh rupees 
but which may extend to three lakh rupees. 

Conditions when it shall be deemed that proper books of account have not  been 
kept [Section 338(2) of  the  Act]:  For the purposes of  sub-Section (1), it  shall be 

deemed that proper books of account have not been kept in the case of any company,— 

 where the business of the company has involved dealings in  goods, statements of  the 

annual stock takings and, except in the case of goods sold by way of ordinary retail trade, 

of all goods sold and purchased, have not been kept. 

In the instant case, no proper statements of all goods sold and purchased by the company 
engaged in ordinary retail trade is kept. It shall be deemed that  proper books of account 

have been kept as ordinary retail trade is an exception under sub- Section (2). Thus, 

opinion of CFO is correct and punishable. 

If the company is engaged in wholesale trade instead of  ordinary retail trade, then it is deemed that 
proper statements of all goods sold and purchased by the company engaged in wholesale retail 
trade is not kept for more than 3 years  period  immediately prior to the date of winding up 
application. Hence, in this case, the CFO opinion will not hold good and will be punishable. 

 

 

 

 



 

Compiled by Diwakar Sharma 
 

 

                                                                                                                                           Winding-Up        9.2 

  Question 2:   [ RTP NOV 2017, RTP MAY 2018 ]  [ MTP MAY 2018]   [ NEW COURSE STUDY Q.] 

      Winding up proceedings has been commenced by the tribunal against DEF Limited, a 
 government company (Central Government is a member). Even after completion of one  year 
 from the date of commencement of winding up proceedings, it is not possible to conclude the 
 same. The liquidator is of the opinion that the statement shall be filled with tribunal and 
 registrar only. 

(i) Validate the opinion made by the liquidator and penalty that can be imposed on 

the liquidator for contravention of the provision as per Companies Act, 2013. 

(ii) What will be your answer if the DEF Limited is a non-government company? 
         Answer: 

Section 348 of the Companies Act, 2013 states that, if the winding up of a company is not 

concluded within one year after its commencement then the Company Liquidator shall file a 

statement in such form containing such particulars as may be prescribed. Such statement 

shall be filled within two months of the expiry of such year and it shall be filled continuously 

thereafter until the winding up is concluded, at intervals of not more than one year or at   such 

shorter intervals as may be prescribed. The statement shall be duly audited, by a person 

qualified to act as auditor of the company and position of with respect to the proceedings in 

the liquidation, 

The statement shall be filled with the tribunal in the case of a winding up by the  Tribunal.     

A copy shall simultaneously be filed with the Registrar and shall be kept by him along with 

the other records of the company. 

Where a statement relates to a Government company in liquidation, the Company Liquidator 

shall forward a copy thereof, 

 to the Central Government, if that Government is a member of the Government 

company; 

 to any State Government, if that Government is a member of the Government 

company; or 

 to the Central Government and any State Government, if both the Governments are 

members of the Government company. 

DEF Limited is a Government Company 

In the current scenario, we can understand that the DEF Limited is a government company  

in which Central Government is a member and hence statement is also required to  file to  

the Central Government along with the Tribunal and Registrar. So, the opinion by the 

Company Liquidator is not tenable in the eyes of the law and he is liable for penal action 

under the act. 

The company liquidator shall be punishable with fine which may extend to five thousand 
rupees for every day during which the failure continues. 

DEF Limited is a Non-Government Company 

In the current scenario, the DEF  Limited  is  a  non-government company  hence statement 

is only required to file with the Tribunal and Registrar only. So, the opinion by the Company 

Liquidator is tenable in the eyes of the law and he is not liable for any penal action under   

the act. 
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      Question 3:      [ RTP NOV 2017 ]  
Universal, a foreign company, incorporated in Australia was carrying on its business 

in  Delhi related to manufacturing of automobile parts.  Due to  failure  of  its 

compliance with  the respective law of the country under which it was incorporated, it 

was ceased to exist. Decide in the light of the Companies Act, 2013 the status  of the 

company  and the effect    on the conduct of business in India. 

      Answer:     

Section 376 of the Companies Act, 2013 provides the law related to the power of wind up 

Foreign Companies, although dissolved. Provision states that where a body corporate 

incorporated outside India which has been carrying on  business in India,  ceases to  carry on 

business in India, it may be wound up as an unregistered company under this Part (i.e., Part I 

of the Chapter 21 which deals with the companies authorized to register under this Act), 

notwithstanding that the body corporate has been dissolved or otherwise ceased to exist as 

such under or by virtue of the laws of the country under which it was incorporated. 

As per the facts given in the question, Universal, a foreign company, incorporated in Australia 

ceased to exist as per the law of the country, also ceased to carry  on  business    in Delhi. 

Accordingly, Universal Company may be wound up as an unregistered company although it 

ceased to exist in Australia. 

     Question 4:      [ RTP NOV 2018 ]  

LED Bulb Ltd., has made default in filing financial statements and annual returns for 

a continuous period of 4 financial years ending on 31st March, 2017. The Registrar of 

Companies having jurisdiction approached the Central Government to accord 

sanction to present a petition to Tribunal (NCLT) for the winding up of the company 

on the above ground under Section 272 of the Companies Act, 2013 

Examine the validity of the RoC move, explaining the relevant provisions of the 

Companies Act, 2013. State the time limit for passing an order by the Tribunal under 

Section 273 of  the Companies Act, 2013? 

      Answer:     

Validity of RoC’s action 

According to Section 271(d) of the Companies Act, 2013, a Company may, on a petition 

under Section 272, be wound up by the Tribunal, if the Company has made a default in 

filing with the Registrar its financial statements or annual returns for immediately preceding 

five consecutive financial years. 

In the instant case, the move by RoC to present a petition to Tribunal for the winding up of 

LED Bulb Ltd. is not valid as the Company has made default in filing financial statements 

and annual returns for a continuous period of 4 financial years ending on 31st March, 2017. 

Time limit for passing of an  Order under section 273: An order under section 273 of  

the Act shall be made within ninety days from the date of presentation of the petition. 
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    Question 5:            [ NEW COURSE STUDY Q.] 

XYZ Limited is being would up by the tribunal. All the assets of the company have been 

charged to the company’s bankers to whom the company owes RS. 5 crores. The company 

owes following amounts to others: 

 Dues to workers – RS. 1,25,00,000 

 Taxes Payable to Government – RS.30,00,000 

 Unsecured Creditors – RS. 60,00,000 

You are required to compute with the reference to the provision of the Companies Act, 2013 

the amount each kind of creditors is likely to get if  the amount realized by  the official 

liquidator from  the secured assets and available for distribution among creditors is only 

RS. 4,00,00,000/- 

Answer 

Section 326 of the Companies Act, 2013 is talks about the overriding preferential payments to be 

made from the amount realized from the assets to be distributed to various kind of creditors. According 

to the proviso given in the section 326 the security of every secured creditor shall be deemed to be 

subject to a pari passu change in favor of the workman to the extent of their portion. 

Worknanus Share to Secured Asset =    Amount Realied ∗ Worknanus Dues  

                                                                            Worknanus Dues + Secured Loan  
 

 
              Worknanus Share to Secured Asset  =      4,00,00,000 ∗ 1,25,00,000 

              1,25,00,000  + 5,00,00,000 

                                                       4,00,00,000 ∗ 
1

 

                                                                                                        
Worknanus Share to Secured Assets = 80,00,000 

Amount available to secured creditor is Rs. 400 Lakhs – 80 Lakhs = 320 Lakhs 

Hence, no amount is available for payment of government dues and unsecured creditors. 
 
Question 6           [MOCK TEST PAPER MAY 2018 & NOV 2018 ]   [ NEW COURSE STUDY Q.]                 

Skyline Ltd. was ordered to be wound up compulsory on a petition filed on 10th 

February, 2018 before Tribunal. The  official liquidator who  has taken control for the 

assets and other records of  the company has noticed that the Managing Director of the 

company has transferred certain properties belonging to the company to one of its 

creditor “Vansh (Pvt.) Ltd”, in which his son was interested. This was causing huge 

monetary loss to the company. The sale took place on 15th September, 2017. 

(i) Examine what action the official liquidator can take in this matter having regard to 

the provisions of the Companies Act, 2013. 

(ii) Determine the rights and liabilities of fraudulently preferred persons by mortgage of 

charge of property to him to secure the  company’s debt. 
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Answer 

The official liquidator can invoke the provisions contained in Section 328 of the Companies   Act, 2013 

to recover the sale of assets of the company. According to Section 328, if the Tribunal is satisfied that 

there is a preference transfer of property, movable or immovable, or any delivery of goods, payment, 

execution made, taken or done by or against a company within six months before making winding up 

application, the Tribunal may order as it may think fit and may declare such transaction invalid and 

restore the position. 

Since in the present case, the sale of immovable property took place on 15 th September, 2017 and the 

company went into liquidation on an application filed on 10th February, 2018 i.e., within 6 months of 

making winding up  application and such  transfer of  property has resulted a loss to the company. 

The official liquidator will be able to succeed in proving the case under Section 328 by way of fraudulent 

preference as the property was sold to a Vansh (Pvt.) company, a creditor in which the son of the ex-

managing director was interested. 

Hence, the transaction made will be regarded as invalid and restore the position of the company as if no 

transfer of immovable property has been made. 

Determination of rights and liabilities of fraudulently preferred persons: According to section 331 

of the Companies Act, 2013, where a company is being wound up and anything made, taken or done 

after the commencement of this Act is invalid under section 328 as a fraudulent preference of a person 

interested in property mortgaged or charged to secure the company’s debt, then, without prejudice to 

any rights or liabilities arising, apart from this provision, the person preferred shall be subject to the 

same liabilities, and shall have the  same rights, as if he had undertaken to be personally liable as a 

surety for the debt, - 

 to the extent of the mortgage or charge on the property, or 

 value of his interest,  

Whichever is less. 

Question 7           [MOCK TEST PAPER MAY 2018] 

X, a foreign company, with a place of business in India, ceases to carry on business in India. State 
the legal position of such foreign company under the  Companies  Act, 2013. 

Answer 

According to section 376 of the Companies Act, 2013, where any body corporate incorporated outside 

India  which has been  carrying on business in India, ceases to carry on business in  India,  it may be 

wound up as an unregistered company under part II of chapter XXI of the Companies   Act, 2013, 

notwithstanding that the body corporate has been dissolved or otherwise ceased to exist as such under 

or by virtue of the laws of the country under which it is incorporated. 

Question 8       [ PRACTICE MANUAL]     

Prerna Ltd. had gone into liquidation and a liquidator was appointed to administer the assets and 
liabilities of the Company. The liquidator of the Company finds that the assets of the Company   are 
not sufficient to meet out the liabilities. He therefore, calls on the contributories including  the past 
members as per List B to contribute towards the assets. The past members object to the 
liquidator’s act on the ground that since there are no more members of the Company,  they  are not 
liable to contribute. Referring to the provisions of the Companies Act, 2013 decide: 

(i) Whether the contention of the past member is tenable and can  they  be  exempted  

from  the liability to contribute? 

(ii) What would be your answer in case the members in question are the present 
members? 

 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17766
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Answer 

(i) Past Member are Liable to Contribute unpaid amount on share held by them.To that extent their 
objection is not application. 

(ii) The Present Member are Liable to the Extent of the amount remaining unpaid on the shares in the 
case of company limited by shares.In case of company Limited by Guarantee,to the amount 
undertaken to be contributed by him to the assets of the company. 

 

Question 9           [ PRACTICE MANUAL]     

A listed Public Company was ordered to be wound up by the order of the Bombay High Court. 
While ordering the winding up, the Court ordered the Official Liquidator to submit a 
preliminary report to the Court as per the provisions contained in the Companies Act. 
Referring to the provisions of the Companies Act, 1956, state briefly the details to be given in  
the preliminary report of the Official Liquidator. 

Answer 
Where the Tribunal has made a winding up order or appointed a  Company Liquidator, such 
liquidator shall, within  sixty days from the order, submit to the Tribunal, a report containing the 
following particulars, namely:— 

 

 Contents of Liquidator's Repor 
 The nature and details of the assets of the company including their location and value, stating 

separately the cash balance in hand and in  the bank, if  any, and  the negotiable securities, if any, 

held by the company. The  valuation  of  the assets shall be obtained from registered valuers for this 
purpose.  

 Amount of capital issued, subscribed and paid-up 

 Amount of capital issued, subscribed and paid-up 

 The existing and contingent liabilities of the company including names, addresses and occupations of 
its creditors, stating separately the amount of secured and unsecured debts, and 

 The existing and contingent liabilities of the company including names, addresses and occupations of 
its creditors, stating separately the amount of secured and unsecured debts, and 

 In the case of secured debts, particulars of the securities given, whether  by  the company  or  an  
officer thereof,  their value and  the  dates  on  which they  were given  In the case of secured debts, 
particulars of the securities given, whether  by  the company or an officer thereof, their value and the 
dates on which they were given 

 The debts due to the company and the names, addresses and occupations of the persons from whom 
they are due and the amount likely to be realised  on  account thereof 

 Guarantees, if any, extended by the company 

 List of contributories and dues, if any, payable by them and details of any unpaid call 

 Details of trade marks and intellectual properties, if any, owned by the company 

 Details of subsisting contracts, joint ventures and collaborations, if any 

 Details of holding and subsidiary companies, if any 

 Details of legal cases filed by or against the company 

 Any other information which the Tribunal may direct or the Company Liquidator may consider 
necessary to include 
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   Question 10           [ NOV 2005, MAY 2008 & PRACTICE MANUAL]     

ABC Ltd. was a supplier of Raw Materials to SAM  Ltd.,  which  could  not  make  payment  to 
ABCLtd. owing to huge losses and financial constraints. Ultimately, SAM Ltd, went into 
liquidation and Official Liquidator was appointed. ABC Ltd. filed a suit for recovery of its 
dues.  The Court awarded a decree in favour of ABC Ltd. Armed with the Court’s decree, ABC 
Ltd. approached the Official Liquidator to pay the amount to it in preference over dues of the  
workmen. The workmen protested the demand of ABC Ltd.  and  contended  that  their  dues 
rank paripassu with the Secured Creditors and will override all other claims of other 
creditors even where a decree has been passed. 

You are required to ascertain the validity of the argument of the workmen in the light of the 

provisions of the Companies Act, 2013 and the decide cases on the subject 

Answer 

Section 326 of the Companies Act, 2013 is talks about the overriding preferential payments to 

be made from the amount realized from the assets to be distributed to various kind of creditors. 

According to the proviso given in the section 326 the security of every secured creditor shall be 

deemed to be subject to a pari passu change in favor of the workman to the extent of their 

portion. 

The Contention  of Workmen of SAM Ltd. Is Valid & Company Liquidator will have to pay 

their dues. 

   Question 11           [ MAY 2003, NOV 2008 & PRACTICE MANUAL]     

Jain Limited, a company incorporated under the Companies  Act, 2013 is being wound  up 
by the court. After realization of the assets of the company, the officia l liquidator has an 
amount or  70,00,000 at his disposal towards payment of creditors of the said company. The 

details of creditors are as follows: 
 

(i) Unsecured creditors 50,00,000 

(ii) Taxes and duties payable to Government 5,00,000 

(iii) Dues to workers 30,00,000 

(iv) Dues to secured creditors 40,00,000 

The available amount  with  the liquidator,  obviously, is not sufficient to  meet  the claims 

of all  the creditors. Moreover, the company had already created a charge on all the assets 

of the company in favour of the secured creditors. Explain the procedure to be followed  by  

the  liquidator for payment of dues as provided in the Companies Act, 2013. 

Answer 

Section 326 of the Companies Act, 2013 is talks about the overriding preferential payments to be made 
from the amount realized from the assets to be distributed to various kind of creditors. According to the 
proviso given in the section 326 the security of every secured creditor shall be deemed to be subject to a 
pari passu change in favor of the workman to the extent of their portion. 

Worknanus Share to Secured Asset =    Amount Realied ∗ Worknanus Dues  

                                                                            Worknanus Dues + Secured Loan  
 

 
              Worknanus Share to Secured Asset  =      70,00,000 ∗ 30,00,000 

             30,00,000+40,00,000 
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                                                          70,00,000 ∗    
3

 

                                                                                                        
Worknanus Share to Secured Assets = 30,00,000 

Amount available to secured creditor is Rs. 70 Lakhs – 30 Lakhs = 40 Lakhs 

Hence, no amount is available for payment of government dues and unsecured creditors. 

 
   Question 12           [ NOV 2013 & PRACTICE MANUAL]     

Bharat Textiles Limited incurred huge losses during the last three financial years and it s 

financial position was bad. The Company created a legal mortgage on some of its 

immovable properties in favour of a bank on 1st September, 2012 in the hope  that  by 

keeping good faith  with the bank it could get further advances from the bank  and the same  

could be utilized to  revive the Company. Some creditors filed winding up petition in the  

court on  15 th  January,  2013. The court passed an order of winding up on 1st August, 2013. 

Answer the following with reference to the provisions of the Companies Act, 2013: 

(i) What is meant by 'Fraudulent Preference'? State the effect of 'Fraudulent Preference'. 

(ii) Whether the creation of legal mortgage by the Company in favour of  the  bank  would 

amount to fraudulent preference? 

Answer 

(i)  FRAUDULENT PREFERENCE [SECTION 328] 

Where a company has given preference to a person who is- 

 one of the creditors of the company, or 

 a surety or guarantor for any of the debts or other liabilities of the company, 

and the company does anything or suffers anything done which has the effect of putting that person 

into a position which, in the event of the company going into liquidation, will be better than the position 

he would have been in if that thing had not been done prior to six months of making winding up 

application, - 

the Tribunal, if satisfied that, such transaction is a fraudulent preference may order as it may think fit 

for restoring the position to what it would have been if the company had not given that preference. 

(ii) Creation of legal mortgage on some of its immovable properties in favour of a bank for getting 
advance or loan in good faith is not Fraudulent Preference. The Transcation is made in good faith 
for carrying out business of company. 

 

 Question 13           [ MAY 2004 & PRACTICE MANUAL]     

A Company created a floating charge of its Current Assets in favour of a Bank  to secure a  

Current Account, which was in debit of Rs.5 lakhs and also to secure further Working Capital 

facilities provided by the bank. The charge created on 1st January, 2003 was  duly  registered  

with the registrar of Companies. The bank advanced Rs.10 lakhs subsequent to the creation 

of charge. The company has gone into voluntary  liquidation  pursuant  to  a  resolution  
passed  on 1st September, 2003. Examine the validity of the floating charge in case it  is  a  

creditors’  voluntary winding  up, but there is no  fraudulent preference.   Would your answer 
be different, if   it was a member’s voluntary winding up? Give your answer referring to the 
provisions of the Companies Act, 2013. 
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Answer 

Section 332 of the Companies Act, 2013 deals with effect  of  floating  charge.  

 Where a company is being wound up, 

 a floating charge on the undertaking or property of the company created within the 12 months 

immediately preceding the commencement of the winding up, 

shall, unless it is proved that the company immediately after the creation of  the  charge  was solvent, be 

invalid, except for the amount of any cash paid to the company at the time of, or subsequent to the 

creation of, and in consideration for, the charge, together with interest on that amount at the rate of 5 % 

per annum or such other rate as may be notified by the Central Government in this behalf. 

The voluntary winding up commences at the time  when the resolution for voluntary winding up is passed by 

the company  

Members’ voluntary winding up is permissible only when the company is  solvent  and  declaration of 

solvency is made. In the case of members’ voluntary winding up, the position is different. As  the  company  

is solvent, the floating charge is valid for the entire debt of Rs.15  lakhs  including the  pre-existing debt of 

Rs.5 lakh (at the time of creation of charge). 

 
In this case,the floating charge was created  within 12 months  preceding  the  commencement  of  winding 
up and hence the provisions of Section 332 are  attracted 

If declaration of solvency is not  made,  the winding up would be termed as creditors’ voluntary winding up. 

In the case of creditors’ voluntary winding up, the company cannot be  considered as solvent. In view of the 
position explained above the floating charge is valid only  to the extent  of advances made subsequent to 
the creation of charge i.e. R s . 10 lakhs plus interest at 5%. 

 

Question 14          [ NOV 2009 & PRACTICE MANUAL]     

M/s Raman Ltd. was wound up by the Court. The official liquidator invited claims from  its  

creditors which stood as under: 
  

Income tax dues          Rs. 11 lakhs 

Sales tax dues          Rs.   5 lakhs 

Dues of workers        Rs.  25 lakhs 

Unsecured loans payable to directors         Rs. 25 lakhs 

Trade creditors who supplied raw material         Rs. 15 lakhs 

Secured creditor being the bankers of the company Rs.  75 lakhs 

 Rs.  156 lakhs 

Official Liquidator could realize only Rs.80 lakhs by  sale  of  assets and  realizations made 
from  the company’s debtors, which is not sufficient to  pay  to all  the creditors. Please 

decide the  order of priority for payment to creditors explaining the relevant provisions  of 
the Companies   Act, 2013. 

Answer 

Under section 326 of the Companies Act, 2013, (i) workmen’s dues, and (ii)  debts due to  

secured creditor shall be paid in priority of all debts, and shall be paid in full, unless the assets are 

insufficient to meet them, in which case they shall abate in equal proportions. Income tax  dues 

and sales tax dues  are preferential creditors under section 327 of the Act, and subject to  the 

provisions of section 326, the same may be paid in priority to the claims of unsecured creditors. 

In the present case, the available funds are only to the extent of Rs.80 lakhs which will  be 

distributed amongst the secured creditor and workmen in proportion to their dues, as follows: 
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Workmen 

(1/4th  of Rs.80 lakhs) =   Rs. 20 lakhs 

Secured creditor 

(3/4th  of Rs.80 lakhs) =  Rs. 60 lakhs 

As such, the dues of preferential creditors (namely, Income tax and sales tax dues) and  

unsecured creditors (unsecured loan and trade debtors) cannot be paid any amount. 

 
Question 15          [ MAY 2003, NOV 2015 & PRACTICE MANUAL]     

Best Plastics Limited is being wound up by the Court. The Official Liquidator after 

realization of the assets has an amount of Rs. 28 lakhs in his hand towards payment of 
creditors of the company. Details of creditors are as follows: 

(i) Secured Creditors Rs.  20 lakhs 

(ii) Workers wages Rs. 15 lakhs 

(iii) Income Tax payable -      Rs. 2  lakhs 

(iv) Unsecured Creditors -   Rs.40 lakhs 

                           Total Creditors                Rs. 77 lakhs 

Since the available amount in the hands of Liquidator is only Rs. 28 lakhs, which is 

insufficient to meet the claims of all the above creditors, explain  the  procedure  you  would 

follow for payment of the above in accordance with the provisions of  the  Companies Act, 

2013, assuming that the company has  created  a  charge  on  all  the  assets of the company 

in favour of secured creditors. 

Answer 

In accordance with the provisions of the Companies Act, 2013, as  contained  under  Section 327, 

payment of debts out of available funds with the Official Liquidator is to be made as per procedure 

laid down there under. However, Section 326 provides for overriding of the preferential payments 

as mentioned in Section 327.  According  to  Section 326, in the winding up of a company, 

(i) workmen’s dues; and 

(ii) debts due to secured creditors, shall be paid in priority to all other debts. 

The above debts have to be paid in full unless the assets are insufficient to meet them, in 

which case they shall abate in equal proportions. 

Applying the above provisions in the given case, the funds available with the Official Liquidator are 
not even sufficient to meet fully  the  dues  payable  to  secured  creditors and workers. Thus tax 

dues to the tune of Rs. 2  lakhs, payable to Government Authorities  will not get any payment even 

though they are  to  be  considered  as  preferential  payments as per Section 327 of the Act. The 

Secured Creditors dues and workmen dues  will get abated equally and they get Rs. 16 lakhs and 

Rs.12 lakhs respectively. The other creditors will not get anything. 
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Question 16          [ MAY 2000 & NOV 2002 & PRACTICE MANUAL]     

By an order of the Court M/s ABC Limited was  wound  up  with  effect  from  15.3.2017.  Mr. 
Gupta, who ceased to be a member of the Company from 1.6.2016 received a notice from 

the liquidator to deposit a sum of Rs.15,000 as his contribution towards the liability on the 
shares previously held by him. Mr. Gupta seeks your opinion about his liability under  the  
Companies  Act, 2013. 

Answer        Refer Section 285 of Company Act 2013 

‘Contributory’ is a term used in the case of  winding  up of  a company.  A Contributory can be  
past or present member and is liable to contribute to the assets of the company in the event of 
winding up. 

In the instant case, Mr. Gupta ceased to be a member of the Company when it went into liquidation 
from 15.3.2017. Thus, Mr. Gupta will be treated as a past member. He will not be required to 
contribute to the assets of the company if the following conditions are fulfilled: 

(1) If Mr. Gupta had ceased to be a member of the company for a period of one year or upwards 

before the commencement of the winding up.  In this  case,  since  one  year has not 

elapsed, Mr. Gupta will be liable to contribute to the assets of the company. 

(2) If the debt or liability of the company was contracted or incurred after he ceased to be a 

member. 

(3) If the present members are able to satisfy the contributions required to be made by them 

under the Act. 

In any case, the liability of the past or present member cannot exceed the unpaid amount on 
the shares  and if  the shares  are fully  paid up, no contribution is required to be made by the 
members past or present. 

 

Question 17          [ NOV 2002 & NOV 2012 & PRACTICE MANUAL]     

Explain the term "Overriding Preferential Payments" under  the  provisions  of  the  

Companies Act, 2013. ABC Limited is being wound-up by the Court. The official liquidator 

has realized Rs. 100 lakh by selling the land and buildings mortgaged by the company  in  

favour  of  its  bankers. The company ows Rs. 200 lakh to the bank. The bank has claimed 

that the amount  realised by sale of land and buildings must be paid in full to it in preference 

to the workmen's  dues to the extent of Rs. 50 lakh. Examine  the Bank's  claim  with  

reference to the provisions  of  the Companies Act, 2013. 

Answer 

Refer Section 326 of Company Act 2013  

Apply Question 11 Formula  

In view of the provisions of Sec. 326 the contention of the bank that whole of Rs.100 lacs realized 
from the sale of land, etc. shall be paid to the bank towards repayment  of loan is  not tenable, only 

a sum of Rs.80 lacs shall be paid. 

Thus, Official Liquidator will have to pay Rs.20 Lacs to Workmen and Rs.80 Lacs to the Bank. 
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Question 18          [ NOV 2007 & PRACTICE MANUAL]     

Info-tech Overtrading Ltd. was ordered to be wound up compulsory by an order dated 15 th 

October, 2007 of the Delhi High Court. The official liquidator who has  taken  control  for  the 

assets and other records of the company has noticed the following: 

(i) The Managing Director of the company has sold certain properties belonging to  the 
company to a private company in which his son was interested causing loss  to  the  

company to the extent of Rs. 50 lakhs. The sale took place on 10th May, 2007. 

(ii) The company created a floating charge on 1st January, 2007  in  favour of  a private  

bank  for the overdraft facility to the extent of Rs. 5 crores,  by hypothecating the  
current  assets  viz., stocks and book debts. 

Examine what action the official liquidator can take in this matter. Having regard  to  the  

provisions of the Companies Act, 2013. 

Answer 

The official liquidator can invoke the provisions  contained  in  Section  328  of  the  Companies 

Act, 2013 to recover the sale of assets of the  company. According  to  Section  328 any  transfer 

of property, movable or  immovable made within 6  months  before  the commenceme nt of 

winding up will be deemed to be a fraudulent preference and hence invalid in the eyes of 

laws. Since in the present case, the sale of immovable property took place on 10 th  May, 2007  and 

the company went into liquidation on 15th October, 2007 i.e., within 6 months before the winding up 

of the company and since the sale has resulted in a loss of Rs.50 lakhs to the company.The 

official liquidator will  be able to succeed in proving the case under Section 328  by way of 

fraudulent preference as the property was sold to a private company in which the son of the ex-

managing was interested. 

According to Section 332 of the Companies Act, any floating charge created  within 12 months     

of the commencement of the winding up will be treated as invalid unless it is proved that the 

company immediately after the creation of charge was solvent. In the present case it may be 

difficult for the Bank, the charge holder to prove that the company  was  solvent  after  the  creation 

of the floating charge. The charge holder i.e., the Bank is however, entitled to recover from the 

company. The amount advanced along with 5% interest.  Further preferential debts  under Section 

327 will have priority over debts secured by a floating charge. The  official  liquidated may thus 

prove that the floating charge created by the company is invalid. 
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