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Right of access to records or documents [Section 6]  

Penalty [Section 7]  

o Are about to occur 

In that establishment, to the prescribed employment exchanges. 

Private Sector 

 The appropriate Government may also require by notification : 

o The employment in every establishment in private sector; or 

o Every establishment pertaining to any class or category of establishments in private sector 

o Have occurred; or 

o Are about to occur 

In that establishment, to the prescribed employment exchanges 

 

 

Who can have the access? 

 Prescribed officer of government, or 

 Any person authorized by him in writing 

Access to? 

 Any relevant 

o Record or 

o Document in the possession of any employer who is required to furnish any information or returns 

u/s 5. 

Rights 

 He may enter in any premises where he believes such records or document to be present, at any 

reasonable time. 

 He may Inspect or take copies of relevant records or documents; or 

o Ask any question; which is necessary for obtaining any required information 

 

 

Failure to notify the vacancy 

 If any employer fails to notify any vacancy to the prescribed employment exchanges, he shall be 

punishable as follows: 

o For first offence – fine upto Rs. 500 

o For every subsequent offence – fine upto Rs. 1,000 

Failure to furnish information etc. 

 If any person 

o Impedes the right of access to any record or document; or 

o Impedes the right of entry; or 

o Required to furnish any information or returns 

 Refuses or neglects to furnish any information or returns; or 

 Furnishes false information or returns, or 

 Refuses to answer any necessary question; or 

 Gives a false answer to any necessary question  

then he shall be punishable as follows 

o For first offence – fine upto Rs. 250 

o For every subsequent offence- fine upto Rs. 500 
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Introduction 

Object & scope 

Important definitions 

Amendment  

 

 
 

 

 

 

 Simply speaking, apprentice means a trainee i.e. a person who is undergoing apprenticeship training 

under a contract of apprenticeship. 

 Though India got independent in 1947 and it had grained whole control on all sectors of economy; 

including industrial Sector but the biggest challenge was the availability of skilled % trained manpower. 

 The task was although being partially fulfilled by school & college education in various streams but the 

practical experience & development of skills was the need of the hour. 

 Thus, it had been felt amongst the mass community that training if provided to the prospective 

employees may go a long way in personal, industrial & hence economic development. 

 And the employers willing to provide such training were also to be controlled at the same time, so as not 

to exploit the apprentices. Hence, the Apprentice Act, 1961 was passed. 

 

In order to make the apprenticeship more responsive to youth and industry, the Apprentices Act, 1961 has 

been amended and brought into effect from 22nd December, 2014. These amendments have been made 

with the objective if expanding the apprenticeship opportunities for youth. Non engineering graduates and 

diploma holders have been made eligible for apprenticeship. A portal is being setup to make all approvals 

transparent and time bound. Apprenticeship can be taken up in new occupations also. 

 

 The act extends to whole of India. 

 The act provides for regulation & control of training of apprentice & connected matters. 

 The act seeks to ensure that 

o the prescribed training standards as laid down by Central Apprenticeship Council are followed 

o the facilities available in industry for practical training are fully utilized. 

 

Apprentice [Section 2(aaa)] 

 It means a person who is undergoing apprenticeship training in pursuance of contract of apprenticeship. 

Apprentice Training [Section 2(aaa)] 

 It means a course of training in any industry or establishment. 

 Such course is undergone in pursuance of control of apprenticeship. 

 It is under prescribed terms & conditions, which may be different for different categories of 

apprentice. 

 

 

18 THE APPRENTICE ACT, 1961 
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Appropriate Government [Section 2(d)] 

 It means Central Government in relation to 

o Central Apprenticeship council 

o Regional Boards. 

o Practical training of graduate or technician apprentice or vocational apprentice 

o Any establishment owned, controlled or managed by 

 Central Government; or a department of Central Government 

 A company in which not less than 51% of share capital is held by 

 Central Government; or 

 State Government 

 A corporation established by or under a Central Act, which is owned, controlled or managed by 

Central Government 

 It means State Government in relation to 

o State Apprentice Council 

o Any establishment other than that specified under central government. 

Designated Trade [Section 2(e)] 

 It means any 

o Trade; or 

o Occupation; or 

o Subject field in engineering or technology, or 

o Any vocational course 

Which may be specified by Central government after consultation with Central Apprenticeship 

Council 

Establishment [Section 2(g)] 

 It means  

o any person 

o who employs 

o one or more other persons. 

o to do any work 

o in an establishment 

o for remuneration 

 It includes any person who is entrusted with the supervision & control of employees in such 

establishment. 

Establishment in Public Sector [Section 2(i)] 

 It means an establishment which is owned, controlled or managed by 

o Government 

o Government department 

o Government company 

o Corporation establishment by or under a Central, Provincial or State act, which is owned, controlled 

or managed by government. 

o A local authority. 

Establishment in Private Sector [Sector 2(h)] 

 It means an establishment which is not an establishment in public sector. 
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Qualification for being engaged as an apprentice [Section 3] 

Contract of apprenticeship [Section 4] 

Graduate or Technical Apprentice [Section 2(i)] 

 It means an apprentice, who 

 Holds; or 

 Is undergoing training in order, that he may hold 

a degree or diploma in engineering or technology or equivalent qualification recognized by 

government and undergoes apprenticeship training in any designated trade. 

Industry [Section 2(k)] 

 It means any industry or business in which any trade, occupation or subject field in engineering or 

technology or any vocational course may be specified as a designated trade. 

 

Technical Apprentice [Section 2(PP)] 

 Technical or vocational apprentice means an apprentice who 

o Holds or 

o Is undergoing training that he may hold 

A certificate in vocational course involving 2 years of study after one completion of the secondary 

stage of school education recognized by the All India Council. 

Trade Apprentice [Section 2(q)] 

 It means an apprentice who undergoes apprenticeship training in any prescribed trade or occupation. 

Worker [Section 2(r)] 

 It means any person who is employed for wages in any kind of work & gets his wages directly from the 

employer. 

 But it does not include an apprentice. 

 

 

 A person is qualified as apprentice to undergo apprenticeship training in any designated trade, if such 

person 

o is of at least 14 years of age and 

o satisfies the prescribed standards of educational & fitness 

 Different standards may be prescribed for 

o Different designated trades & 

o Different categories of apprentices 

 

 

 

 Any person shall be engaged as the apprentice to undergo apprenticeship training if 

o He himself (if he is major); or 

o He is a minor, then his guardian 

Has entered into a contract of apprenticeship with the employer. 

 The apprenticeship training shall be deemed to have commenced on the date on which this contract       

has been entered. 

 Every such contract may contain the terms & conditions, as agreed to between the parties. 

 However, any such term or condition cannot be inconsistent with any provision of the act or rules.  

 Every such contract shall be sent by employer within prescribed time to the Apprenticeship Advisor for 

registration. 
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Obligation of apprentice [Section 11] 

Obligations of apprentices [Section 12] 

Payment to apprentice [Section 13] 

Health, safety & welfare of apprentices [Section 14] 

Hours of work, overtime, leave & holidays [Section 15] 

 

 

 

 To provide the apprentice with the training in his trade in accordance with provisions of the act & rules. 

 To ensure a person having prescribed qualification as in charge of training of apprentice, if employer is 

not himself qualified in the trade. 

 To provide adequate instructional staff possessing prescribed qualifications for imparting practical & 

theoretical training. 

 To provide adequate facilities for trade test of apprentices. 

 To carry out his obligations under the contract of apprenticeship. 

 

 

 

For Trade Apprentices 

 To learn his trade diligently 

 To try to qualify himself as a skilled craftsman before the expiry of training period. 

 To attend the practical & instructional classes regularly 

 To carry out all the lawful orders of his employer & superiors in establishment 

 To carry out his obligations under the contract of apprenticeship. 

For Graduate/ Technician/ Vocational apprentice 

 To learn his subject field in engineering or technology or vocational course diligently at his place of 

training 

 To attend the practical & instructional classes regularly 

 To carry out all the lawful orders of his employer & superiors in the establishment 

 To carry out his obligations under the contract of apprenticeship 

 

 

 Employer shall pay the stipend at specified rate as written in contract of apprenticeship during the 

period of apprenticeship training to every apprentice. 

 Such stipend shall be paid at specified intervals & subject to prescribed conditions. 

 The apprentice shall 

o Not be paid as per piece work 

o Not be required to take part in output bonus or other incentives scheme. 

 

 

 The provisions of chapter III, IV & V of Factories Act, 1948 relating to health, safety & welfare also 

apply to the apprentice who are undergoing training in the factory. 

 

 

 

 The daily & weekly hours of apprentices shall be such as prescribed. 

 An apprentice is not required to work overtime. However, he may do so on approval of Apprenticeship 

Adviser, if such overtime is : 

o in the interest of training of apprentice 
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Compensation for injury [Section 16] 

 

Conduct & discipline [Section 17] 

 

Nature of apprentices – trainee or workers? [Section 18] 

 

Record & returns [Section 19] 

 

Settlement of disputes [Section 20] 

 

Offer & acceptance of employment [Section 22] 

 

o in the public interest 

 Also, the apprentice shall be entitled to prescribed leave & holidays as observed in the establishment, he 

is doing training. 

 

 

 

 Any apprentice who suffers personal injury by the accident arising out of & in the course of his 

training; the employer shall be liable to pay compensation as per Workmen’s Compensation Act, 

1923. 

 

 

 

 The apprentice will follow the rules & regulations as applicable to employees of corresponding 

category in the establishment, in which he is doing training, for all the matters of conduct & discipline. 

 

 

 

 Every apprentice in a designated trade is a trainee & not a worker. 

 The provisions of any law which apply to labour do not apply to any apprentice. 

 It has been held that the apprentice cannot be held to be a workman just because he is discharging 

functions as a regular employee. 

 

 

 The employer is required to maintain the records of progress of the training, of every apprentice, who 

is undergoing training in his establishment. 

 Such record shall be maintained in prescribed form. 

 Also, every such employer shall furnish the prescribed information & return to prescribed authorities. 

 Such information & return shall be furnished at specified intervals. 

 

 

 Any dispute between the employer & apprentice, shall be referred to apprenticeship advisor for 

decision. 

 The dispute arising out of contract of apprenticeship only shall be referred. 

 Any party aggrieved by decision of Apprenticeship Adviser may prefer an appeal within 30 days to 

the committee of council. 

 The decision of committee shall be final. 

 

 

 

 The employer is not bound to offer any employment to any apprentice who has completed his training 

in his establishment. 

 The apprentice is also not bound to accept any employment under the employer. 
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Authorities under the Act [Section 23] 

 

Offer & penalties [Section 30] 

 

 

 

 

Name of Authorities 

 The following are the authorities under the act, in addition to government : 

o The National council 

o The Central Apprenticeship council 

o The State Council 

o The State Apprenticeship council 

o The All Indian Council 

o The Regional Boards 

o The boards or State Councils of Technical Education 

o The Central Apprenticeship Adviser 

 

Affiliations 

State Council 

Is 

Affiliated 

to 

National Council 

State Apprenticeship Council 

Central Apprenticeship 

Council 

Board or state Council of Technical 

Education 

Regional Board 

Functions 

 All such authorities shall perform the functions, as assigned by the Government. 

 However, a State council shall also perform functions as assigned by National Council.  

 The State Apprenticeship Council and Board or State Council of Technical Education shall also perform 

functions as assigned by Central Apprenticeship Council. 

 

 

 If any employer 

o Engages a person as an apprentice, who is not qualified for it, or 

o Does not carry out terms & conditions of contract of apprenticeship, or 

o Engages more than allowed number of apprentices. 

Then he shall be punishable with upto 6 months imprisonment or fine or both. 

 If any employer or any other person 

o Required to furnish any information or return 

Refuses to furnish it; or 

Furnishes false information or return; or 

Refuses to answer any question put; or 

Gives false answer to any such question, or 

o Refuses to give apprentice on the work, not connected with his training, or 

o Pays to apprentice as per piecework; or 

o Requires the apprentice to take part in any output bonus or incentives scheme then he shall be 

punishable with imprisonment upto 6 months or fine or both. 
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General penalty [Section 31] 

 

Offences by companies [Section 32] 

 

 

 

 If an employer or any other person contravenes any provision of the act, for which no separate penalty 

has been provided, he shall be punishable with fine from Rs. 1,000 to Rs. 3,000 

 

 

Who shall be guilty? 

 It an offence has been committed by a company, the following persons shall be deemed to be guilty of 

the offence and shall be liable to be proceeded against 7 punished accordingly : 

o The company 

o Every person who was : 

Directly in charge of and 

Was responsible to the company for the conduct of business of the company. 

o Every director, manager, secretary or other officer if the offences : 

Has been committed with the consent or connivance of; or 

Is attributable to any neglect on part of such director, manager m secretary or other officer of the 

Company. 

What shall be the defence? 

 For company & person in charge 

o The person shall not be liable to punishment, if he proves that : 

The offences was committed without his knowledge, or 

He exercised all due diligence to prevent the commission of such offence. 

 For director, manager, secretary etc. 

o If they prove that the offence has been committed without : 

Their consent or connivance, or 

Any  neglect on their part 

Other provisions 

 Company  

o It means any body corporate. 

o It includes 

A firm or 

Any other association of individuals 

 Director 

o It means a partner, in case of firm. 
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Meaning of labour audit 

Nature of labour audit 

Conduct of labour audit 

Benefits of labour audit 

 

 
 

 

 

 

 It means a systematic scrutiny of the records, which are prescribed under labour legislations, when such 

scrutiny is carried by an independent professional like company secretary in whole time practice (PCS) 

 Such professional reports the 

o Compliance/non compliance  

o Extent of such compliance/non compliance  

o Conditions of labour 

In the factory so prepared is addressed to the appropriate government. 

 

 It’s basically a process of fact finding. 

 It’s a continuous process. 

 It’s a compliance check of various labour legislations applicable to the industry. 

 It provides an effective tool to the regulatory authorities to keep a watch on employers. 

 

 

 Mandate to independent professional 

 Defining the scope of audit 

 Determining applicability of various laws 

 Preparing audit plan 

 Preparing audit programme 

 Scrutinizing the compliances 

 Third party checks on random basis 

 Discussing the queries & questions arising at every stage with client 

 Inclusions of points in Report, for non- satisfactory replies 

 Preparing Draft Audit Report 

 Meeting & Discussing with HR Department & top management  

 Finalizing the Audit Report 

 

 

To labour 

 Sense of belongingness amongst workers for employer 

 Reduced labour turnover as workers are satisfied 

 Reduced absenteeism due to timely payment of wages 

 Increase in social security 

19 AUDIT UNDER LABOUR LEGISLATIONS 
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 Congenial atmosphere of work 

 Timely payments of their dues; wages, bonus, overtime, compensation etc. 

 Rise in morale of the workers 

 Tendency amongst the workers to join an organization, which is subject to labor audit  

 Less exploitation 

To Employer 

 Increased productivity as workers feel contended 

 Less labour turnover thus rising goodwill amongst the industry. 

 Reduced labour absenteeism leading to higher profits. 

 Timely completion of jobs with workers co-operation and full participation. 

 Less penalties, damages or fines due to strict compliance of all labor legislations 

 Improved labour relations 

 Achievement of Good Corporate Governance 

 Less government intervention 

 Satisfied group of stakeholders as organization is seen with good eyes 

 Reduced labour problems as strikes, lockouts etc. 

To the Government 

 Strict compliance of labour laws; thus fulfilling the true purpose of legislations made  

 Reduction in number of field staff for the inspection of industries, factories etc. because an independent 

professional is sharing their work. 

 Increase in revenue of government by introducing any filing fees for compliance report under labour 

legislations. 

 Enhancement in image of India before International Labor Organization 

 Less default cases; thus reduction in work of regulatory authorities 

 Atmosphere of peace & trust at micro level, leading to stability in Indian Industry at macro level.  
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HISTORY: THE CABINET MISSION  

 

THE CONSTITUENT ASSEMBLY 

 

INTRODUCTION – CONSTITUTION 

 

 

IT DEALS WITH: 

 

 

 

 

 
 

 

 

 

 World War II in Europe came to an end on May 9, 1945 

 In July, a new government came to power in the United Kingdom. 

 The New British Government announced its Indian Policy and decided to convene a constitution drafting 

body.  

 Three British cabinet ministers were sent to find a solution to the question of India’s independence. 

 This teams of ministers was called the cabinet mission.  

 The Cabinet Mission discussed the framework of the constitution and laid down in some detail the 

procedure to be followed by the constitution drafting body. 

 With the independence of India on August 15, 1947 the constituent Assembly became a fully sovereign 

body. 

 The Assembly began work on  9 December 1947  

 The Constitution of India came into force on January  26.1950 

 

 

 The Constitute Assembly of India was the body that framed the constitution of India. 

 The people of India elected the members of the provincial assemblies, who in turn elected the constituent 

assembly.  

 Dr. Rajender Prasad, Jawarharlal Nehru, Sardar Vallabhbhai Patel, Maulana Abdul Kalam Azad and 

Shyama Prasad Mukherjee were some important figures in the assembly . 

 Constitution experts like, B.R. Amedkar, and K.M. Munshi were also members of the Assembly B.R. 

Amedkar was appointed the chairman of the drafting committee.  

 

 

Constitution is a document which provided a basic legal frame work through which the entire nation 

is controlled. 

In India, a Constituent Assembly was set up on 1946 to frame the constitution of India. 

In further appointed number of committees to suggest recommendation is framing the constitution of 

India 

Finally, the Constitution of India was adopted by the Constitution Assembly on 26th November, 1949 

and the Constitution of India came in force on 26th January 1950. It contains 395 Articles (dividend 

into 22 Parts) and 12 Schedules. 

 

 

 The Structure of Government 

 The Rights of Citizens; and  

 The principles to be followed by the state in the governance of the Country.  

20 CONSTITUTION OF INDIA 
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IMPORTANCE 

 

 

 

A CONSTITUTION DOES MANY THINGS. 

 

 

 

 

 

 The constitution of India is said to be mother of all laws; i.e. All the laws have their origin from the 

Constitution of India.  

 The Constitution is superior to all other laws of the country. 

 Every law enacted by the Government has to be in conformity with the Constitution 

 The Constitution spells out the fundamental Right, Directive Principles and Duties of citizens. 

 The Constitution of a country is a set of written rules that are accepted by all people living together in a 

country. 

 Constitution is the supreme law that determines the relationship among people living in a territory 

(called citizens) and also the relationship between the people and government.  

 

 

 

 First, it generates a degree of trust and coordination that is necessary for different kind of people to live 

together. 

 Second, it specifies how the government will be constituted, who will have power to take which 

decisions. 

 Third, it lays down limits on the powers of the government and tells us what the rights of the citizens 

are; and  

 Fourth, it expresses the aspirations of the people about creating a good society. 

 

PREAMBLE 
WE THE PEOPLE OF INDIA, HAVING SOLEMNLY RESOLVED TO CONSTITUTE INDIA 

INTO A SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC AND TO SECURE TO 
ALL ITS CITIZENS; 

JUSTICE, SOCIAL ECONOMIC AND POLITICAL 
LIBERTY OF THROUGH, EXPRESSION, BELIEF, FAITH AND WORSHIP 

EQUALITY OF STATUS AND OF OPPORTUNITY; 
AND TO PROMOTE AMONG THEM ALL 

FRATERNITY ASSURING THE DIGNITY OF THE INDIVIDUAL AND THE UNITY AND 
INTEGRITY OF THE NATION 

IN OUR CONSTITUENT ASSEMBLY THIS TWENTY-SIXTH DAY OF NOVEMBER, 1949, 
DO HEREBY ABOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 

The first words of the preamble; “We the people”- Signify that power is ultimately vested in the hands of the 

people of India. 

 

It also tells that the constitution is made by & Made for the people of India and not given to them by any 

outside powers. 
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SOVEREIGN 

 

 

 

 

 

SOCIALIST 

 

 

 

 

 

 

SECULAR 

 

 

 

 

 

 

 

DEMOCRATIC 

 

 

 

 

 

 

 

 

REPUBLIC 

 

 

 

 

 

 

 

 

 

 

 The Word Sovereign means Supreme or Independent.  

 India is internally and externally sovereign. Externally free iron from the control of any foreign power 

and internally. It has a free government which is directly elected by the people and makes laws that 

govern the people.  

 

 

 

 The word socialist was added to the preamble by the 42nd amendment act of 1976 during the emergency. 

 It implies social and economic equality. 

 Social equality in this context means the absence of discrimination on the grounds only of caste, color, 

creed, sex, religion or language. 

 Under social equality, everyone has equal status and opportunities.  

 Economic equality in this context mean that the government will endeavor to make the distribution of 

wealth more equal and provide a decent standard of living for all.  

 This is in effect emphasizing a commitment towards the formation of a welfare state. 

 A welfare state is the state which performs function aimed at the welfare of the people. Such a State 

regards subjects like education public health or agriculture as important as looking after the defence of 

the country.  

 

 

 The Word secular was inserted into the Preamble by the 42nd amendment act of 1976, during the 

emergency. 

 It implies equity of all religions. 

 India, therefore, does not have an official state religion.  

 Every Person has the right to preach, practice and propagate any religion they choose. 

 The government must not favor or discriminate against any religion. 

 If must treat all religions with equal respect. 

 All citizens, irrespective of their religious belief are equal in the eyes of law. 

 

 

 India is a democracy. 

 The people of India elect their government at all levels (Union, State and local) by a system of universal 

adult franchise, popularly known as ‘One man one vote. 

 Every citizen of India, who is 18 years of age and above and not otherwise debarred by law, is entitled to 

vote. 

 Every citizen enjoys this right without any discrimination on the basis of caste, creed, color, sex, religion 

or education. 

 

 

 As opposed to a monarchy, in which the head of state is appointment on hereditary basis for a lifetime or 

until he abdicates from the throme, a democratic republic is an entity in which the head of state is 

elected, directly or indirectly, for a fixed tenure. 
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STRUCTURE OF THE CONSTITUTION WHETHER FEDERAL OR UNITARY 

 

 

 

 

 

 

 

 

 

 

FEATURES OF FEDERAL FROM OF CONSTITUTION 

 

 

 

 

 

 

 

 

 

 

 

IMPORTANCE OF THE PREAMBLE 

 

 

 

 

 

 

 

 

 

 

 

 

 The President of India is elected by an electoral for a term of five years. 

 The Post of the President of India in not hereditary. Every citizen of India is eligible to become the 

President of the country.  

 

 Although preamble does not contain any substantive law, yet it is considered to be the most scared part 

of the Constitution of India. 

 The wording of the Preamble highlights some of the fundamental values and guiding principles on which 

the constitution of India is based. 

 The preamble serves as a guiding light for the Constitution and judges interpret the Constitution in its 

light. 

 Preamble plays pivotal role when there is ambiguity in provision of any Article or Preamble is stem, root 

and source of constitution. 

 The Preamble truly represents the soul of our constitution. 

 

 

 The Constitution of a nation may be of Unitary or Federal Type Under the Unitary type of Constitution, 

all powers flows from a single authority at the top. Whereas under the Federal type of Constitution, there 

are different layers of authorities and each layer has separate power all decided by the constitution. 

Constitution of India is a basically federal but with certain unitary features. 

 

 

The Features of Federal type of Constitution are 

1. DUAL AUTHORITY: There are two sets of government, i.e. Government at the Center and the 

Government at the State Level. 

 

2. DISTRIBUTION  OF POWER: The constitution distributes the power to make laws by way of :- 

Union List:  (Where the Central Govt. is empowered to make laws) 

State List: (Where only States are empowered to make laws), and  

Concurrent List: (Where both Central and State Governments can Make Laws) 

3. SUPREMACY OF CONSTITUTION : Both the Center and State Governments have three organs. 

These are termed as three pillars of our legal system, i.e. 

(a) Legislature (at Center it is Parliament) 

(b) Executives and (President, Vice President, Council of Ministers, headed by the Prime Minister.  

(c) Judiciary   

 

4. INDEPENDENCE OF JUDICIARY: - India has a single, unified judicial system for the entire 

country, the Judiciary in India is totally independent and neither the legislature nor the executive can 

control the Judiciary. 

 

5. WRITTEN CONSTITUTION:  The Constitution of India is written document. 
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FUNDAMENTAL RIGHTS 

 

 

 

 

 

 

 

 

 

 

 

 

 

6. A RIGID PROCEDURE FOR THE AMENDMENTS OF THE CONSTITUTION 

 The majority of the Supreme Court Judges in KESHAVANAD BHARTI V. STATE OF KERALA were 

of the view that the federal features form the basic structure of the India constitutions. However, even 

our constitution has aforesaid federal features, at times, it becomes unitary type of constitution, i.e., 

Union Govt. has more powers than the state govt. Under the following circumstances.  

 If any law is passed by the Union Govt. as well as State Govt. over a subject in the Concurrent List and 

if there is any inconsistency between these two laws. Then the Union law shall prevail over the State 

law.  

 In the Concurrent list, the Constitution gives greater powers to the Center. 

 Unlike other federations, in India, the Centre clearly has advantages over the States. The Union List (97) 

has more subjects than State List (66) and has subject of national importance. 

 Union List-Foreign Affairs, Atomic Energy, Banking, 

 State List- Police, Local trade and Agriculture. 

 Under the State List, only states are empowers to pass law but Article 246 of the Constitution permits the 

Parliaments to pass law on State List matters under the following five circumstances in case of: 

(a) Emergency 

(b) National Interest 

(c) Disputes between two or more state. 

(d) To implement as International agreement and 

(e) Breakdown of constitutional machinery in the State. 

 Besides the division of Powers, in a federation normally we find dual citizenship, the USA, which is a 

federation, every person is a citizen of the United States of America and also citizen of her/his State. But 

in India, we have single citizenship only. 

 In an election, a citizen votes as an individual or an Indian and not as a Bengali, Punjabi, A tamil, or a 

Gujarati 

 From the above discussion, it appears that the Indian constitution establishes a system of government 

which is at the most Quasi-Federal (Not Strictly Federal). 

 But it must be remembered that the constitution of India does not use the term “Federal”. It says India is 

a Union of States. 

 

 

 What are rights? Rights are claims of a person over other fellow beings, over the Society and over the 

government. 

 All of us want to live happily, without fear and without being subjected to degraded treatment. For this 

we expect others to behave in such a way that does not harm us or Hurt us. Equally, our actions should 

not also harm or hurt others. 

 Some rights which are fundamental to our life are given a special status. They are called the 

Fundamental Rights. The Preamble to our constitution talks about securing for all democracy, equality 

liberty and justice. Fundamental Rights put this promise into effect.  
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OUR CONSTITUTION PROVIDES FOR SIX FUNDAMENTAL RIGHTS. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Constitution guarantees six categories of Fundamental rights. These are: 

(1) Right to Equality (Articles 14 to  18) 

(2) Right to Freedom (Articles 19  to 22) 

(3) Right Against exploitation (Articles 23 & 24) 

(4) Right to Freedom of Religion (Articles 25 to 28) 

(5) Cultural and Educational Rights (Articles  29 & 30) 

(6) Right to constitutional Remedies (Articles  32) 

 

Previously the right to property under Article 31 was also guaranteed as a Fundamental Right which has 

been removed. Now right to property is not a fundamental right, it is now only constitutional right under 

Article 30.  

 

Definition of State (Article 12) Articles 12 deals with definition of ‘State’ with a few exceptions all the 

fundamental rights are available against the state Under Article 12, “the State” includes. 

(a) The Government and Parliament of India 

(b) The Government and the Legislature of each of the States, and  

(c) All Local or other authorities 

(i) Within the territory of India; or 

(ii) Under the control of the Government of India.  

The expression “Local Authorities” refers to authorities like. 

Municipalities 

District Boards 

Panchayats etc 

 

 The term “other authorities” will include all authorities created by the Constitution or statue on whom 

power are confirmed by law and it is not necessary that the authority should engage in performing 

government functions.   

For example, Electricity Authorities; Universities, Income Tax Department, etc 

 The words” Under the Control of the Government of India” bring into the definition of State, not only 

every authority within the territory of India, but also those functioning outside, provided such authorities 

are under the control of the government of India. 

 The question relating to whether a corporation acting as instrumentality or agency of Government is 

state or not, was decided by the Supreme Court in the Case of in Ajay Hasia V, Khalid Mujib 

 The Supreme Court has enunciated the following test for determining whether an entity is an 

instrumentality or agency of the state.  

 

(1) If the entire share capital of the Corporation is held by the government. 

(2) Where the financial assistance of the State is so much as to meet almost the entire expenditure of the 

corporation.  

(3) Whether the corporation enjoys a monopoly status which is conferred or protected by state. 

(4) If there exist a deep and pervasive State control over the corporation. 

(5) If the Functions of the Corporation are of public importance and closely related to government functions. 
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Justifiability of Fundamental Rights 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Amenability of Fundamental Rights 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Doctrine of Severability 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Doctrine of Eclipse 

 

 

 

 

 

 

 

 

 

 

(6) If a department of government is transferred to a corporation.  

 

Where the court performs judicial functions (e.g. determination of scope of fundamental rights vis a vis 

legislature or executive action), it will not be regarded as ‘State’ as the expression “State” covers only 

Legislature and Executive and not the judiciary. 

 

However, where a court performs non-judicial functions, (e.g. in exercise of rule-making power, where a 

court makes rules which contravene the fundamental rights of citizens) it can be considered as a State (A.R. 

Antualay V.R.S. Nayak) 

 

 

 Article 13 of the Constitution of India Invalidities any pre or post constitutional law which goes against 

the fundamental rights. 

 

 

The question whether a fundamental right can be amended, abridged or taken away has been examined in 

many cases but the final decision was given in the Golaknath Case. 

It was held that fundamental rights can neither be abridged nor amended nor taken away be the law. 

 The Court look the View that is includes that even a Constitutional amendment would be void to the 

extent it takes away or abridges any of the fundamental rights. 

 Thus fundamental rights can not be affected even by constitutional amendment. 

 The aforesaid provision was set aside by inserting a provision in Article 13, i.e. Article 13(4) says that 

“Nothing in Article 13 shall apply to any amendment of this constitution.  

 Further the aforesaid provision of Article 13(4) was challenged in the case of keshayanand bharti Vs. 

State of Kerala, where the Supreme Court has dismissed the petition and upheld the validity of Article 

13 (4) and helf that fundamental, rights can be affected by constitutional Amendment but the basic 

structure of the Constitution can not be amended. 

 Article 13 came up for judicial review in number of cases and the Court have evolved doctrines like 

doctrine of eclipse, severability, and waiver of rights etc. for interpreting the provisions of Article 13. 

 

 

 It provides that only that part of the law will be declared invalid which is inconsistent with the 

fundamental right and the rest of the law will stand. 

 However the invalid part of the law shall be severed and declared invalid if really it is severable, i.e., if 

after separating the invalid part the valid part is capable of giving effect to the legislature’s intent, then 

only it will survive, otherwise the court shall declare the entire law as invalid.  

 

 

 

 It state that a law made before the commencement of the Constitution remains eclipsed or dormant to the 

extent if comes under the shadow of the fundamental rights, it is inconsistent will it, but the eclipsed or 

dormant parts become active and effective again if the prohibition brought about by the fundamental 

rights is removed by the amendment of the Constitution.   
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Waiver of Rights 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RIGHT OF EQUALITY (ARTICLES 14 TO 18) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Article 14 – Equality before the law and equal protection of the laws 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The expression equal circumstance 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Legislative classification 

 

 

 The Doctrine of waiver states that a person has the liberty to waive the enjoyment of such rights as are 

conferred on him by the State, provided such person must have the knowledge of his rights and that the 

waiver should be voluntary. 

 The doctrine was discussed in Basheshar Nath v .I.T. Commissioner, where the majority expressed its 

view against the waiver of fundamental rights. 

 IT was held that it was not open to citizens to waive any of the fundamental rights. 

 

 

 

The Constitution of India State the Principle of Equality of Status and opportunity in its very preamble. 

Right to equality and its various facets are given as follow. 

(i) Article 14- Equality Before the law. 

(ii) Article 15-Prohibition of Discrimination on grounds of religion, race caste, sex place of birth etc. 

(iii) Article 16- equality of Opportunity in matters of public employment. 

(iv) Article 17- Abolition of untouchability. 

(v) Article 18-Abolition of Titles.  

 

 

 The first part (equality before the law) is borrowed from English common law. 

 The second part (equal protection of the laws) is taken from the American Constitution. 

 Article 14 of the Constitution of India provides that “The state shall not deny equality                                             

before law and equal protection of the laws with in territory of India” 

 The expression equal protection of laws is a positive concept and it implies the absence of any special 

privilege in favor of any individual, whatever be his rank or status. 

 

 

 

 It states that equal protection of all alike in the same situation and under like circumstances.  

 In other words, same law should be applicable among equals or same law should be applicable among 

unequal’s 

 In order that right to equal treatment in similar circumstances should make sense, The law shall have to 

make a classification between persons who are equally situated. Thus, if there is a reasonable basic of 

classification, the legislature would be entitled to treat different classes differently. 

 

       

 However, the right to equality does not mean that every law must have universal   application for all 

persons in the country. 

 In a country, people are not by nature, or circumstance in the same position. 

 Further, they have different needs and diverse problems. 

 Therefore the legislature must be conferred the power of making special laws for a group of persons to 

achieve a particular objective.   

 Thus the state is to be conferred with the power of classifying persons for a legitimate purpose. 
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Scope of Article 14 

 

Equality of Opportunity in Matters of Public Employment 

 

 

 

The true meaning and scope of article 14 has been explained in several decisions of the   Supreme Court. 

The rules with respect to permissible classification have been summarized by the Supreme Court in RAM 

KISHAN DALMIYA v. Justice Tendulkar as follows: 

 

1. Article 14 forbids class legislation, but not forbid classification. 

2. Permissible classification must satisfy two conditions, namely. 

a) The distinction between those who are included and those are left out from 

The provision between of the Act should be clear  

b) Such classification should have a reasonable relationship with the purpose of the Act.  

3. The classification may be founded on different basis, namely geographical, or according to objects or 

occupation or the like; 

4. Even a single individual may be treated a class by himself on account of some special circumstances or 

reasonable to him and not applicable to others; 

5. Article 14 condemns discrimination not only by substantive law but by a law of procedure; 

6. It is not necessary for the state to prove that the law provides equality but it is up to the affected party to 

prove whether equality is violated or not. 

 

Article 15(1) provides that the state shall not discriminate against any citizen on the grounds only of: 

a) Religion  

b) Race 

c) Caste 

d) Sex 

e) Place of birth or 

f) Any of them 

Further, it states that no citizen shall be deprived of following rights on ground of religion, race, caste, sex, 

place of birth etc.:- 

a) Access to shops, public restaurants, hotels and places of public entertainment; or  

b) The use of wells, tanks, bathing Ghats roads and places of public resort, maintained out of state funds 

or dedicated to the use of the general public. 

The significance of the word “only” used in the Article 15 is that if there is any ground in discriminating 

other than grounds of religion, race, caste, sex, place of birth, then the discrimination is not prohibited. 

The rights granted in Article 15 are subject to the following exceptions:- 

1) The state may make any special provisions for women and children. 

2) Further, the state may make special provision for the advancement of any socially and educationally 

backward classes of citizen or for the scheduled Castes and the Scheduled Tribes. 

 

 

Article 16 guarantees equality of opportunity to all citizen in the matter of appointment to any office under 

the state. 

The above principle is subject to following exceptions 
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1. Right to freedom of speech and expression article 19 (1) (a) 

  

 

1. The parliament can make any law prescribing any requirement as to residence in a state in respect of 

any particular class or classes of employment in that state. 

2. The state can make provisions for the reservation of appointment or posts in favor of any backward 

classes of citizens. 

3. Officer connected with religions institutions may be reserved for members professions any particular 

religion or belonging to a particular denomination. 

 

 Article 17 provides that “untouchability” is abolished and its practice in any from is forbidden.  

 The enforcement of any disability arising out of “untouchability” shall be an offence punishable in 

accordance with law. 

 

 Article 18 abolishes all the title conferred on Indian citizens by British Govt. and the use of these title is 

prohibited as it results in creating superior and classes between the citizens of India. 

 However, military title, Academic title or titles recognizing merit or work of an extra ordinary nature can 

be conferred and used. 

 

Article 19 (1) of Constitution of India guarantees to every Citizen of India, the following six fundamental 

freedoms: 

1. Right to freedom of speech and expression. 

2. Right to assemble peacefully and without arms. 

3. Right to form associations or unions. 

4. Right to move freely throughout the territory of India. 

5. Right to reside and settle in any part of the territory of India. 

6. Right to practice any profession, or to carryon any occupation, trade or business. 

 However, the aforesaid rights are not absolute, therefore, reasonable restrictions can be imposed on 

them. 

 The term Reasonable Restrictions denotes that the limitations imposed upon the person in the 

enjoyment of a right shall not be arbitrary or of an excessive nature. 

 In determining the reasonableness of status, the court would see both the nature of the restrictions 

and procedures prescribed by the status for enforcing the restrictions on the freedom of individual. 

 The reasonableness of a restriction has to be determined in an objective manner and from the point of 

interest of public at large and from the point of the persons upon whom the restrictions are to be 

imposed. 

 The court is required to ascertain the reasonableness of the restrictions and not of law which permits 

the restrictions. 

 The word “restriction” also includes case of prohibition and the state can establish that a law, 

though purporting to deprive of a person of his fundamental right, under certain circumstances 

amounts to a reasonable restriction only. 

 

 

 The freedom of speech and expression means the right to express one’s convictions and opinions freely 

by words mouth, writing, printing, pictures or any other mode. 
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3. Right to form Associations and Unions 

 

4. Right Move Freely Throughout the Territory of India 

  

 

5. Right to reside in any part of the country 

 

6.  Right to Practice any Profession or to carry on any Occupation, Trade or Business  

 

 Though the Article does not mention the freedom of press, it is a settled view of the Supreme Court of 

India that freedom of speech and expression includes freedom of the Press. [Bennett coleman Co. V. 

Union of India] 

In the interests of 

a) Sovereignty and integrity of India, 

b) The security of the State, 

c) Friendly relations with foreign Status  

d) Decency or morality, or 

In relative to 

a) Contempt of court, 

b) Defamation, or  

c) Incitement to an offence 

It guarantees to all citizens o India the right to assembly which includes the right to hold meetings and 

to take out procession. 

However, reasonable restrictions may be imposed on this right in the interest of: 

 

1. The sovereignty and integrity of India; 

2. Public order  

  

 

 The right to form associations implies that several individuals get together and form voluntarily an 

association with a common legitimate objective. 

 This freedom is also subject to following reasonable restrictions which the State may impose in the 

interests of –  

1. The sovereignty and integrity of India;  

2. Public order,   

3. Morality 

 

 

 The right to move freely throughout the territory of India is guaranteed to all citizens of India. But 

the State can impose reasonable restrictions on the exercise of this right in the following two 

cases;- 

1. In the interest of general public and 

2. For the protection of the interests of the Scheduled Tribes; 

 

 

 The right to freedom of residence is intended to remove internal barriers with in the territory of 

India so as to enable every citizen to settle down in any part of the State or Union Territory.  

 This right is also subject to following restrictions which may be imposed by the State:  

o In the interest of general public; 

o For the protection of interest of any Schedule Tribe; 
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Article 19(1) (g) provides that all citizens shall have the right to practice any profession or to carry on 

any occupation, trade or business. 

 

1. In the interest of general public; 

2. To prescribe professional or technical qualifications necessary for carrying on any profession, 

trade or business, 

3. To enable the State to carry on any-trade or business to the exclusion of Private Citizens;  

4.  This means that the creation of State monopoly shall not be considered to deprive of a citizen of 

the freedom of trade and occupation. 

5.  Banking business shall be done only by the State and not by any private person was challenged 

before the Supreme Court. However, the Supreme Court rejected the petition and held that the law 

is valid as State has got the power to create a monopoly in its favor. [R.C. Cooper v. Union of 

India] 

 

 Creation of monopoly rights in favor of a person or body of persons to carry on any business prima 

facie affects the freedom of trade. 

 But in certain circumstances, it can be justifies. 

 After the Constitution (Amendment) Act, 1951, the States create a monopoly in favor of itself, 

without being called upon to justify its action in the Court as being reasonable.  

 The freedom of profession, trade or business will not be understood to mean to prevent the State 

from undertaking either directly or through a corporation owned or controlled by it any trade, 

business, industry or service, whether to the exclusion, complete or partial, of its citizens.  

 

 

Article 20 guarantees three rights to all persons whether citizens or non-citizens, against conviction 

for offences by prohibiting- 

(a) Ex post facto laws; 

(b) Prosecution and punishment for the same offence more then once; and 

(c) Compulsion to give self-incriminating evidence. 

(a)Protection against ex post facto laws 

The Constitution protects every person against ex post facto legislation as regards criminal offences.  

(1)  If an act is not an offence according to law at the time of the commission of the act charged as 

an offence, no subsequent law can make it so. 

 

In other words, if a particular act was not an offence according to law at the time when the person did 

that act, and then he cannot be convicted under a law, which with retrospective effect declares that act 

as offence. 

(2)  Even the penalty for the commission of an offence cannot be increased with retrospective 

effect. 

However, the protection is available against only retrospective criminal legalization and is not 

available in case of retrospective increase of civil liability.  

 

For example: a tax can be imposed retrospectively. Further an increase in any fine or charge for an 

act which is not an offence under the law is not protected by article 20.  
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Protection of Life and Personal Liberty 

 

[Jawala Ram VS. State of pepsu] 

Further this protection is available for only for the substantive law and not for the procedural law 

[Bahadur Singh v. State of Vindhya Pradesh]. Thus, no one has vested right in procedures. 

 

(b)The Constitution guarantees Protection against double jeopardy. 

No person can be prosecuted and punished for the same offence more then once.  

This means if a person has been prosecuted and punished for an offence, he cannot be prosecuted and 

punished for the same offence again. 

However, if a person has been let off after prosecution, without being punished, he can be prosecuted.  

 

(c)Protection against self-incrimination 

A person accused of any offence cannot be compelled to be a witness against himself. In other words, 

an accused cannot be compelled to state anything which goes against him. 

 

 

 Article 21 guarantees to every person right to ‘life’ and ‘personal liberty’.  

 No person shall be deprived of his life or personal liberty except according to procedure 

established by law. 

 Thus Article 21 seeks to prevent encroachment upon personal liberty by the executive except in 

accordance with the provisions of the law. 

 The constitution says that no person can be deprived of his life or personal liberty except 

according to procedures established by law. 

 It means that no person can be killed, unless the court has ordered the death sentence. 

 It also means that Govt. or police officer cannot arrest a person without legal justification. Even 

when they do they follow the procedure: 

The following cases depicts the scope, application and the effect of Article 21 : - In Sarwant 

Singh Sawhny v. Assistant Passport Officer, New Delhi,  it was held that right to travel abroad 

is included within the expression ‘personal liberty’ and., therefore, no person can be deprived 

of his right to travel except according to the procedure established by law.  

 Since a passport is essential for the enjoyment of that right. The denial of a passport amounts to 

deprivation of personal liberty, if the denial is not supported by a procedure established by law.  

In Kharak Singh v/s State of U.P., the Supreme Court held that the expression ‘personal 

liberty’ is not limited to bodily restraint or to confinement in prison only. In this case, a 

question was raised against the validity of the police regulation authorizing the police to 

conduct, what are called domiciliary visits against bad characters and to have surveillance over 

them. 

 The court held that such visits were an invasion on the part of the police, of the sanctity of a man’s 

house and intrusion into his personal security and his right to sleep, and therefore, violative of 

personal liberty of the individual, unless authorized by a valid law. 

 At present, the term personal liberty includes various liberties like – right to get bail, right to 

speedy trail, right to get free legal aid, etc. 
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Protection against arrest and detention (Article 22)  

Right Against exploitation (Article 23 & 24) 

RIGHT TO FREEDOM OF RELIGION (ARTICLES 25 TO 28) 

 

Article 25 guarantees to every person - 

 

 

 

Article 22 lays down certain safeguards against arbitrary arrest and detention. These safeguards are: - 

(1) A person who is arrested shall not be detention in custody without being informed of the ground 

for such arrest. 

(2) Such a person shall have the right to consult, and to be defended by a legal practitioner of his 

choice. 

(3) Every person who is arrested and detained in custody shall be produced before the nearest 

Magistrate within a period of 24 hours of such. 

(4) Such person shall not be detained in custody beyond the period of 24 hours without the authority 

of the Magistrate. 

(a) An alien enemy or 

(b) Any person arrested or detained under preventive detention laws, e.g.,  

(c) COFFPOSA (Conservation of Foreign Exchange and Prevention of Smuggling 

Activities Act, 1974) 

 

 

 Article 23 imposes a complete ban on traffic in human beings forced labour and  

 Article 24 prohibits employment of children in factories etc.  

 Prohibition of traffic in human beings and beggar and other similar forms of forced labour are 

prohibited and any contravention of this provision shall be an offence punishable in accordance 

with law. 

 Traffic in human beings means “to deal in men and women like goods” such as to sell or let or 

otherwise dispose of them. 

 It includes not only slavery but also traffic in women for immoral or other purposes.  

 Our Constitution also prohibits forced labour or beggar in any form. 

 ‘Beggar’ is a practice where the worker is forced to render service to the ‘master’ free of charge or 

at a nominal remuneration. When this practice takes place on a life-long basis, it is called the 

practice of bonded labor.  

 Prohibition of employment of children in factories (Article 24)  

 Article 24 provides: “No Child below the age of fourteen years shall be employed to work in any 

factory or mine or engaged in any other hazardous employment.”  

 Using this as a basic, many laws have been made to prohibit children from working in industries 

such as beedi making, firecrackers and matches, printing and dyeing.  

 

 

 The State in India has no religion. It is in other words, a secular State, i.e., a State which observes 

an attitude of neutrality and impartiality towards all religions.  

 The State neither protects any religion nor does it discriminate against any religion or in other 

words, the State is indifferent towards religion.  

 

 

(a) Freedom of conscience and  

(b) The right freely to profess practice and propagate religion.  
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Freedom as to attendance at religious instruction or religious worship in certain educational 

institutions (Articles 28) 

CULTURAL AND EDUCATIONAL RIGHTS (ARTICLES 29 & 30)  

(1) Protection of interests of minorities (29)  

This freedom is subject to – public order, morality and health. 

 

 Every person has a right to profess, practice and propagate the religion he or she believes in.  

 Every religious group or sect is free to manage its religious affairs. 

 A right to Propagate one’s religion, however, does not mean that a person has right to compel 

another person to convert into his religion by means of force, fraud, inducement or allurement.  

 Of Course, a person is free to change religion on his or her own will. 

 Freedom to practice religion does not mean that a person can do whatever he wants in the name of 

religion. For example, one cannot sacrifice animals or human beings as offerings to supernatural 

forces or gods.  

 Article 26 guarantees to every religious denomination or any section the following rights - 

(a) to establish and maintain institutions for religious and charitable purposes:  

(b) to manage its own affairs in matters of religion: 

(c) to own and acquire movable and immovable property: and 

(d) to administer such property in accordance with law. 

 

Freedom as to payment of taxes for promotion of any particular religion (Article 27)  According 

to Article 27, the government cannot compel any person to pay any taxes for the promotion or 

maintenance of any particular religion or religious institution.  

 

 

 

 Article 28 provides: No religious instruction shall be provided in, any educational institution 

wholly maintained out of State funds. 

 There shall be no religious instruction in the government educational institutions.  

 In educational institutions managed by private bodies no person shall be compelled to take part in 

any religious instruction or to attend any religious worship.  

 

 

 The working of democracy gives the power of majority. 

 It is the language, culture and religious of minorities that needs special protection.  

 Otherwise, they may get neglected.  

 That is why the Constitution specifics the cultural and educational rights of the minorities.  

 Any section of citizens with a distinct language or culture has a right to conserve it. 

 

 

Article 29 protects the rights of cultural minorities or prohibits discrimination in matters of admission 

to educational institutions. 

It guarantees two rights: 

(a) Any section of the citizens residing in the territory of India or any part thereof having distinct 

language, script of culture of its own shall have the right to conserve the same.  

This provision gives us protection not only to religious minorities but also to linguistic minorities.  

(b) No citizen shall be denied admission into any educational institution maintained by the State or 

receiving aid out of State funds on grounds only of religion, race, caste, language or any of them.  
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(1) Right of minorities to establish and administer educational institutions (Article 30)  

RIGHT TO CONSTITUTIONAL REMEDIES (ARTICLES 32) 

DIRECTIVE PRINCIPLES OF STATE POLICY 

Important Directive Principles of State Policy  

 

 

 It states that: Admission to any educational institution maintained by government or receiving 

government aid cannot be denied to any citizen on the ground of religion or language.  

 All minorities have the right to establish and administer educational institutional of the ir choice. 

 

 

 If rights are like guarantees, they are of no use there is no one to honor them.  

 The fundamental rights in the Constitution are important because they are enforceable.  

 We have a right to seek the enforcement of the above mentioned rights.  

 This is called the Right to Constitutional Remedies. 

 This itself is a Fundamental Right. 

 This right makes other rights effective. 

 It is possible that sometimes our rights may be violated by fellow citizens, private book by the 

government. When any of our rights are violated we can seek remedy the courts. 

 If it is a Fundamental Right we can directly approach the Supreme Court or the High Court of a 

State.  

Article 32 guarantees the enforcement of fundamental rights. It makes it a fundamental right that a 

person, whose fundamental right has been violated, has the right to move the Supreme Court for the 

enforcement of his fundamental rights. Thus, a person need not first exhaust the other remedies and 

then move the Supreme Court. 

On the other hand, a person can directly raise the matter before the highest court of the land and the 

Supreme Court may pass the appropriate orders and writs for the enforcement of rights, for which the 

violation has been alleged. 

 

 

 Our Constitution lays down a set of guiding principles which the State ought to follow both in 

framing laws and enforcing them. 

 These principles are called Directive Principles of State Policy.  

 They confer no legal rights and create no legal remedies. But still they provide a good guide in 

charting the path of the State in the governance of the country. 

 The Directive Principles are more or less elaboration of the principles, ideals and aspirations 

contained in the Preamble.  

 But these cannot be enforced by the intervention of the court.  

 

 

State to secure a social order for the promotion of the welfare of the people.  

Certain principles of policy to be followed by the State, such as… 

1. Equal pay for both men and women. 

2. The ownership and control of the material resources of the community are so distributed as 

best to sub-serve the common good. 

3. Prevention of concentration of economic wealth to the common detriment.  

4. Equal justice and free legal aid. 



CONSTITUTION OF INDIA General Laws 

 

SANYOG VYAS LAW CLASSES Page 170 
 

Fundamental Rights Vs. Directive Principles 

In case of conflict between the two following rules, as enunciated in Kesavananda Bharati vs. 

State of Kerala are to be kept in mind: 

5. State shall make effective provisions for securing Rights to work, to education and to public 

assistance in cases of unemployment, old age sickness and disablement.  

6. The State shall endeavor to secure for the citizens a uniform civil code throughout the territory 

of India. 

7. The State shall endeavor to protect and improve the environment and to safeguard the forests 

and wild life of the country.  

8. It shall be the obligation of the State to protect monuments and places and objects of national 

importance.  

9. The State shall endeavor to promote international peace and security.  

10. The Directive Principles may be described as the active obligations of the State. 

 

 

 The main difference between the Fundamental Right and the Directive Principles is that while the 

former impose negative duties on the State (i.e., not to do certain things). The latter impose 

positive duties (i.e., to do certain things) to secure a social order.  

 But the Directive Principles unlike the Fundamental Rights are not enforceable by Courts.  

 Again if the Government is unable to carry out these Directives, there is no legal remedy.  

 No individual in any capacity can compel the State to implement the Directive Principles through 

judicial proceedings in a Court of law  

 A competent court may declare a low which contravenes a Fundamental Right as void but it cannot 

do so if it is contrary to Directive Principles.  

 But it is now very well established that the Directive are as much fundamental as any other 

provisions of the Constitution. 

The view expressed by the Supreme Court in State of Madras V. champakam Dorairajan. 

It was held that the Directive Principles cannot override the Fundamental Rights.  

 

The Directive Principles have to conform to and rum subsidiary to the Fundamental Rights. This view 

has now been supplemented by the doctrine of harmonious construction and it has been held that the 

Directive Principles and fundamental Rights form an organic unit and are supplementary to each other 

[State of Bihar v. Kameshwar Singh.] 

 

There is no conflict, however, between the Fundamental Rights and the Directive principles. Both are 

mentioned in the Preamble and enshrined in the Constitution to achieve the objectives of the 

Constitution.  

 

 

 

i. The court may not entirely ignore the Directive Principles while determining the scope and 

ambit of Fundamental Rights, but should adopt the principal of harmonious construction in 

order to give effect to both as much as possible. 

ii. The courts should leave the conflict between the two to be decided by each generation in the 

light of their experience and values. 
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FUNDAMENTAL DUTIES (Sec.51-A) 

Some of the important Fundamental Duties  

Ordinance-Making Power of the President of India 

Important Provisions regarding Ordinance making powers of the President of India 

Judiciary 

 

 

 

 Rights and duties go hand in hand Constitution imposes number of Fundamental Duties on every  

citizen of India. These Duties like the Directives are also not enforceable in Law Courts.  

 

 

a) To abide by the Constitution and respect its ideals and institutions, the National Flag and the 

national Anthem:  

b) To uphold and protect the sovereign unit and integrity of India: 

c) To defend the country and render national service when called upon to do so:  

d) to safeguard public property and  to abjure violence 

e) to promote harmony and the spirit of common brotherhood amongst all the people of India 

transcending (rising above, surpass) religious, linguistic and regional or sectional diversities: 

to renounce practices derogatory to the dignity of women 

f) to value and preserve the  rich heritage of our culture:  

g) to protect and improve the natural environment including forests, lakes rivers and wild life,  

 

 

 Parliament bas the powers to make laws for the Union of Indian or any part thereof  

 But when parliament is not in session and the circumstances require immediate action  

 Article 123 provides that the President may promulgate an Ordinance which shall have the same 

force and effect as an Act of Parliament. 

 

 

 The President gets the power only when the Parliament is not functioning Even if one house of 

parliament is not functioning, the President can pass an ordinance 

 The President has powers to pass ordinance on the matters on which the Parliament has powers  

 The Councils of Ministers should suggest the passing of an ordinance on such matters. The 

President himself should also be satisfied the need for the ordinance and he cannot be compelled.  

 Once, an ordinance is passed, it should, it should be placed before both the Houses of Parliament 

and approved by them within six weeks of their respective dates of assembly.  

 

The ordinance lapses:  

If it is not approved within six weeks, or  

If it is rejected earlier, or  

If the President himself withdraws the ordinance,  

The ordinance cannot be challenged except on the grounds of mala-fide intention in passing the 

ordinance 

 

 

 

 All the courts at different levels in a country put together are called the judiciary  

 The Indian judiciary consists of a Supreme Court for the enter nation, High courts in the states, 

District Courts and the courts at local level. 
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Independence of the judiciary 

Writ Jurisdiction of Supreme Court & High Courts 

 India has an integrated judiciary. It means the Supreme Court controls the judicial administration 

in the country. Its decisions are binding on all other courts of the country.  

 It can take up any dispute: 

o Between citizens of the country; 

o Between citizens and government; 

o Between two or more State Governments; and  

o Between governments at the union and state level; 

o It is the highest court of appeal in civil and criminal cases. 

o It can hear appeals against the decisions of the High Courts. 

 

 

 Independence of the judiciary means that it is not under the control of the legislature or the 

executive. The judges do not act on the direction of the government or according to the wishes of 

the party in power.  

 The judges of the Supreme Court and the High Courts are appointed by the President on the advice 

of the Prime Minister and in consultation with the Chief Justice of the Supreme Court.  

 In Practice it now means that the senior judges of the Supreme Court select the new judges of the 

Supreme Court and the High Courts. 

 There is very little scope for interference by the political executive.  

 The senior most judge of the Supreme Court is usually appointed the Chief Justice.  

 The Supreme Court and the High Courts have the power to interpret the Constitution of the 

country.  

 They can declare invalid any law of the parliament or the actions of the executive, if they find 

such a law or action is against the constitution.  

 The Supreme Court of India has also ruled that the core or basic principles of the constitution 

cannot be changed by the parliament. 

 The powers and the independence of the Indian judiciary allow it to act as the guardian of the 

Fundamental Rights. 

 

 

Writ: A formal document containing an order of the court to the government issued only by High 

Court or the Supreme Court. 

According to the Constitution, The Supreme Court of India and the various High Courts in different 

States can issue writs for the enforcement of Fundamental Right (Articles 32 and 226). The five writs 

specifically mentioned: i.e. 

1. habeas corpus, 

2. mandamus, 

3. prohibition, 

4. quo warranto and  

5. certiorari, 

are known as the prerogative writs in English law. 

 The powers of the Supreme Court to issue writs extend over every authority within India and also 

authorities functioning outside India under the Control of the Government of India.  



CONSTITUTION OF INDIA General Laws 

 

SANYOG VYAS LAW CLASSES Page 173 
 

Habeas Corpus 

Main features of Habeas Corpus 

Mandamus 

Important features of the writ of Mandamus 

 On the other hand, High Courts have jurisdiction throughout the territories in relation to which 

they have jurisdiction, to issue writs to any person or authority within those territories only. 

 Further the power of the High Court to issue writs is wider than that of the Supreme Court.  

 The Supreme Court can issue writs only for the enforcement of the Fundamental Rights, whereas 

the High Courts can issue writs for any other purpose also. 

 

 

 The word ‘habeas corpus’ literally mean “to have a body”. The writ of ‘habeas corpus’ is a remedy 

available when a person is deprived of personal liberty or detained wrongfully. 

 No person can be punished or deprived of personal liberty except for violation of law and in the 

ordinary legal manner. 

 Thus, this writ is id the nature of an order calling upon person who has detained another to 

produce the latter before the court in order to let the court know on what ground he has been 

confined and set him free if there is no legal justification for the imprisonment.  

 

 

1) An application for ‘habeas corpus’ can be made by any person on behalf of the detained person 

under Articles 32 and 226 to the High Court and Supreme Court respectively. Even the 

detained person himself can file an application for the writ.  

 

2) Every application for a writ of ‘habeas corpus’ has to be accompanied by an affidavit stating 

the nature and instance of the restraint, i.e., with the day and cause of his caption, and 

detention. 

3) If the writ is issued, the detaining authority has to produce person before the court. This is in 

order to let the court know on what ground he has been confined and to set him free  if there is 

no justification for his detention. 

 

 

 The word ’mandamus’ literally means a command. 

 The writ of mandamus is a judicial remedy which is in the form of an order from a superior court 

(Supreme Court and the High Court in each State) to any Government, Court, Corporation or pubic 

authority to do some specific act which that body is obliged under law to do or refrain from doing, 

as the case may be, and which is in the nature of public duty and in certain cases a statutory duty.  

 

 

1) The purpose of the writ is to remedy defects of justice. Thus, where there is a specific legal 

right but no specific legal remedy for enforcing such right, the writ of mandamus may be 

issued. 

Similarly, even where there is an alternative legal remedy, the court may issue the Writ, it 

being a convenient beneficial, adequate and effectual remedy.  

 

2) The person filing the application for writ of mandamus must have a legal right to compel the 

opponent for performance of his duty. In addition, he must have made a demand for the right 

and the authority concerned must have refused the right. 
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Writ of Prohibition 

3) The writ of mandamus is not a writ of right and is not issued as a matter of course. The writ of 

mandamus is, as a general rule, a matter for the discretion of the court. 

4) A writ of mandamus will be issued to compel restoration of a person to an office, of which he 

has been wrongfully dispossessed provided such office id of a pubic nature.  

5) Mandamus can be issued against any pubic authority. The Constitution of India under Articles 

32 and 226 enables mandamus to be issued by all the High Courts and the Supreme Court. 

However, mandamus does not lie against the president or the Governor/ of a state/ for the 

exercise of their duties and powers. Further, a writ of mandamus cannot be issued to a private 

individual. 

6) The writ of mandamus may be refused by the court if an alternative remedy exists except in 

case of infringement of fundamental rights. 

 

 

The writ of prohibition is issued by a superior court, directing an inferior court, forbidding it to 

continue proceeding. 

1) with Jurisdiction in excess of its jurisdiction; or 

2) with exercise of jurisdiction when it does not have one; or 

3) with contravention of some law. 

 Thus, it is a judicial writ. However, it can be issued to non-judicial public bodies in cases 

where such bodies take quasi-judicial decisions. 

 A writ of prohibition orders the immediate stoppage of the trial of the trial of the case in the 

lower court. If any judge or any party proceeds with the case in spite of the writ, contempt of 

court proceedings can be started against the person concerned. The writ of prohibition also lies 

against a judge of an inferior court where he is interested in the suit or is otherwise biased; or 

he alters or rescinds his judgment. A writ of prohibition is issued on an application supported 

by an affidavit. 

 The court, in deciding whether or not to grant a writ of prohibition, will not be fettered by the 

fact that an alternative remedy exists to correct the absence or excess of jurisdiction, or an 

appeal lies against such excess or absence. 

 The literal meaning of certiorari is to be more fully informed of.  

 The writ certiorari is an order issued by the Supreme Court or a high to an inferior  

 Court or ‘body ‘(exercising judicial or quasi – judicial functions) to have the decisions or acts 

 Of such count or body brought before the Supreme Court or the High Court so that its 

 Legality may be investigated. 

 No writ can be issued by a superior court and be directed to the judge of an inferior or to the 

officer of an inferior body  

 It requires that the proceedings in some cause or matter pending before such 

 Inferior count or body be transmitted to the superior count  

 If it found that the decision is bad it is quashed or declared invalid and, therefore It is not 

binding on the person against whom it has been made 

 The main objective underlying the with is to ensure that the applicant to the writ will have 

more sure and speedy justice. 

 Thus, if the inferior court or quasi-judicial functions, the aggrieved party may pray for 

certiorari. 
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Writ of Quo Warranto 

Distribution of Power between Central and State Governments  

 A writ of certiorari is discretionary:  

o it is not issued merely because it is lawful to do so. 

o Certiorari lies only to judicial decisions and not to acts which are purely administrative 

or ministerial. Where the aggrieved party has an adequate alternative remedy, the Court 

will be slow to entertain the petition for a writ of certiorari.  

 The writ of certiorari can be issued to a judicial or quasi-judicial body on the following 

grounds: 

i. Want or excess of jurisdiction 

ii. Violation of procedure or disregard of principles o natural justice.  

iii. Error of law apparent on the face of the record. 

 The writs of prohibition and certiorari are of the same nature, the only difference being that the 

writ of prohibition is issued at an earlier stage, i.e., before the order is made, and the writ of 

certiorari is available at a later stage, i.e., after the order has been passed.  

 

 

 The term quo warranto means what is your authority. It is an order in the nature of an injunction 

restraining a person from acting in public office t which he is not entitled.  

 A public office means an office in which the public have an interest.  

 Thus, the objective underlying writ of Quo Warranto is to prevent the illegal assumption of any 

public office by anybody. 

 Such a writ requires the person against whom it is issued to show as to by what authority he 

supports his claim, in order that the right to the office might be determined. Thus, writ can be 

issued against that person only who is occupying a public office.  

For examples persons occupying public offices are Chief Minister, Chairman of a 

Municipality and a Member of a University. 

Ordinarily, a writ is issued for the enforcement of a right or performance of a duty at the 

instance of the aggrieved person. But an application for writ of quo warranto challenging the 

legality of an appointment to an office of a public nature is maintainable at the inst ance of any 

private person, although he is not personally aggrieved or interested in the matter as the writ 

intends to safeguard against the usurpation of public offices.  

 

 

The federal constitution providers for a division of legislative and executive powers between Government at 

the Centre and the State Governments 

The Indian Constitution provides a scheme of distribution of legislative powers into  

a) Union List, 

b) State List, 

c) Concurrent List, and  

d) Residuary Powers(Article 246) 

 

 

 List I or Union List:- 

o This list includes subjects over which parliament has the exclusive power to legislate. 

The list contains 97 items, some of which are:-  
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Residuary Powers: - 

Powers of the Parliament to Make Laws on State List Matters, 

1. In the national interest (Article 249) 

2. During a proclamation of Emergency (Article 250).  

 Defense, Foreign affairs, Currency, Judiciary, Central taxes. 

 List II or State List:- 

o This List contains 66 items over which the State Legislature has the exclusive power to 

legislate. 

o Some of the important items are:- 

 Public health and sanitation, Police, Local Trade, State Taxes, etc  

 List III or Concurrent List:-   

o Both the Parliament and the State Legislatures have power to make laws with respect to 

47 matters. 

o Some of the important items are:- 

 Trade unions, Stamp Duties, etc….  

 

 

The Parliament has exclusive powers to make any with respect to any matter which is not covered in 

any of the above three lists. This is known as Residuary Powers of legislature.  

Further the Parliament has also the power to make any law for implementing any international 

agreement.  

 

 

Under the State List, only States are empowered to pass law but Article 246 of the Constitution 

permits the Parliament to pass law on State List matters under the following five circumstances in 

case of :- 

 

 

 Parliament has the power to make a law with respect to any matter stated in the State List if the 

Council of States (i.e., Rajya Sabha) declares by a resolution supported by not less than two thirds 

of the members present and voting that it is necessary in the national interest that parliament 

should make with respect to that matter specified in the resolution.  

 If such a resolution is passed, it shall be lawful for Parliament to make laws for the whole or any 

part of India with respect to that matter while the resolution remains in force.  

 The resolution shall remain in force for a period not exceeding 1 year.  

 The resolution thus gives a lease of 1 Year to the law made by Parliament.  

 Fresh resolutions at the end of every can extend the life of the law 

 

 

 If the President is satisfied that a grave emergency exists whereby the security of India is 

threatened, whether by war or internal disturbance, he may by proclamation, make a declaration to 

that effect in respect of the whole of India.  

 While a Proclamation of Emergency is in operation Parliament will have power to make laws for 

the whole or any part of the territory of India with respect to any of the matters enumerated in the 

State List.  
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3. On the request of two or more States (Article 252)  

4. Legislation for enforcing international agreements (Article 253)  

5. Breakdown of Constitutional machinery in a State [Article 356]  

Rules of interpretation of the Legislative Lists  

1. Retrospectively: 

2. Predominance of the Union Power: 

3. Harmonious construction; 

 

 

 

 If there is dispute between two or more States and they pass a resolution in their assemblies to 

refer the matter to the Parliament given on the State List.  

 The Parliament can pass law.  

 

 

 Parliament has power to make any law for the whole or any part of the territory of India for 

implementing any treaty or agreement with any other country or countries or any decision made at 

any international body.  

 This means for carrying out international obligations the normal distribution of powers will not 

stand in the way of Parliament to enact legislation and even though the subject of legislation may 

included in the State List, Parliament shall have the power of legislation.  

 

 

 If the President, on receipt of a report from the Governor of a State or otherwise, is satisfied that 

that a situation has arisen in which the Government of the State cannot be carried on in accordance 

with the provisions of the Constitution.  

 The President may by proclamation declare that the powers of the Legislature of the State shall be 

exercisable by under the authority of Parliament.  

 

 

 In determining the respective jurisdiction of the Union and the State Legislatures, the following 

rules of interpretation are helpful.  

 

 

 The legislative power conferred on the Legislature to enact laws relating to the various entries in 

the Seventh Schedule can be exercise both prospectively and retrospectively.  

 

 

 If the legislative power of the Union and State Legislatures in List I and II cannot be reconciled 

reasonably, the latter has to give way to the former, Similarly if there is conflict or overlapp ing 

between List I and II List III or List II and List III, Union Power shall prevail.  

 

 

 In cases of conflict between different entries in different lists, it is the duty of the Courts to 

reconcile the entries and bring about harmony between them. The two entries must be read 

together.  

 The Courts should try to give effect to each of the two conflicting entries. 

[O.N. Mahindroo v. Bar Council, S.C.] In this case the constitutionality of the Advocates Act. 

1961, a Union law, was challenged. 

 The Act concerned the qualifications, enrolment, right to practice and discipline of the advocates.  
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4. Pith and substance: 

5. Ancillary legislation: 

6. Colorable legislation: 

Freedom of Trade, Commerce 

 The relevant entries were 77 and 78 of List 1- persons entitled to practice before the Supreme 

Court and High Court and entry 26 in List III-‘legal, medical and other professions’.  

 The Supreme Court applied the rule of harmonious construction and held that Parl iament is 

empowered to legislate in respect of persons entitled to practice in the Supreme Court or High 

Courts, and power to legislate in respect of the rest of the practitioners falls under entry 26 of List 

III. 

 

 

 The rule of ‘pith and substance’ is applied when a law dealing with a subject in one list also 

touches a subject in other list. 

 In such cases the pith and substance of the legislation. i.e., the true object of legislation is to be 

determined. 

 If on such examination it is found that the legislation in its essence is within the legislation 

competence of the Legislation which enacted it, it is valid even if it accidentally encroaches on a 

subject in another list. 

 

 

 The power to legislate on a topic of legislation includes the power to legislate on any ancillary 

matter which can be reasonably included in that power. 

 

 

 “You cannot do indirectly what you cannot do directly”.  

 The object of distribution of legislative power to different Legislation is that they ought to act 

within their respective boundaries marked by the specific entries in the Seventh Schedule.  

 There are some cases where a Legislature passes an Act which outwardly purports to be within its 

legislative competence but in substance it covers a subject not within its powers. Such kind of 

indirectly transgression is not allowed and the Court can strike down the enactment in such cases. 

The doctrine of colorable legislation is relevant only in connection with the question of legislative 

competency. 

 

 

 

 Article 301 provides that trade and commerce throughout the territory of India shall be free. 

The freedom declared by Article 301 may be defined as a right to free movement of persons or 

things, tangible or intangible, commercial or non-commercial, unobstructed by barriers, inter-

State or intra-State. 

 The object of this Article is to break down the barrier between the States and to make the 

country as one unit with a view to encourage trade and commerce. 

Exceptions – 

The freedom of trade and commerce between the States is not made absolute but is subject to 

the following exceptions:  
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1. Power of Parliament to impose restrictions on trade and commerce (See. 302).  

Parliament is empowered to impose such restrictions on the freedom of trade and commerce 

between one State and another or within any part of the territory of India, as may be necessary for 

the public interest. 

 

2. Restrictions on the legislative powers of the Union and of the States with regard to trade and 

commerce (Article 303). Parliament or State Legislatures shall not have the power to make any 

law giving preference to anyone State over another.  

3. Restrictions on Trade, commerce and intercourse among State (Article 304) . The Legislature of 

a State may by law impose any tax on goods imported from other States to which similar goods 

manufactured in that State are subject. But a tax imposed with the object of discriminating between 

imported goods and those manufactured or produced within the State shall be invalid. 
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Introduction 

Different Classes of Statutes 

Need for an Object of Interpretation  

General Principles of Interpretation  

 

 
 

 

 

 

 A statute has been defined as “the will of the legislature”. (Government, elected representatives, 

Parliament) Normally, it denotes the Act enacted by the legislature.  

 A Statute is thus a written “will” of the legislature expressed according to the form necessary to 

make it as a law of the state. 

 The Constitution of India does not use the term ‘statute’ but it employs the term “law” to describe 

an exercise of legislative power. 

 

 

Statutes are commonly divided into following classes: 

1) Codifying, when they codify the unwritten law on a subject, 

2) Declaratory, when they do not profess to make any alteration in the existing law, but merely 

declare or explain what it is; 

3) Remedial, when they alter the common law, or the judge made law; 

4) Amending, when they alter the statute law; 

5) Consolidating, when they consolidate several previous statutes relating to the same subject 

matter, with or without alternations of substance; 

6) Enabling, when they remove a restriction or disability;- 

7) Disabling or restraining, or restraining, when they restrain:,  

8) Penal, when they impose a penalty.  

 

 

 The object of interpretation, in all cases, is to see what is the intention expressed by the words 

used. 

 The words of the statute are to be interpreted so as to ascertain the mind of the legislature from the 

natural and grammatical meaning of the words which it has used.  

 

 

 The general principles of interpretation is to be applied only when the intention. Of the legislature 

as expressed in the statute is not clear, that the Court, in interpreting it, will have any need for the 

rules of interpretation of interpretation of statutes.  

(i) Primary Rules 

(a) The Primary Rules: Literal Construction 

 According to this rule, the words, phrases and sentences of a statute are ordinarily to be 

understood in their natural, ordinarily or popular and grammatical meaning unless such a 

construction leads to an absurdity or the content of the statute suggests a different meaning.  

 

21 INTERPRETATION OF STATUTES 
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 In simple words, literal construction rule states that we must give a simple, straightforward and 

fair meaning to the provisions of laws.  

 This is also known as Golden or Primary rule of Interpretation. 

 In cases of technical legislation, the words acquire technical meaning and hence have to be 

interpreted accordingly. However, Interpretation should not be given which would make other 

provisions redundant [Nand Prakash Vohra v. State of H.P.] 

 

(b) The Mischief Rule or Heydon’s Rule 

In Heydon’s Case, in 1584, it was resolved that for the sure and true interpretation of all status 

general, four things are to be considered: 

1. What was the Common Law before the making of the Act; 

2. What was the mischief and defect for which the Common Law did not provide; 

3. What remedy the parliament had resolved and appointed to cure the disease of the Common 

wealth; and  

4. The true reason of the remedy. 

 When the significant words are capable of bearing two or more constructions, the most firmly 

established rule for construction of such words is the rule laid down in Heydon’s ease.  

 The rule directs that the Courts must adopt that construction which “shall suppress the mischief 

and advance the remedy” 

 The Supreme Court I Sodra Devi’s case, has expressed the view that the rule in Heydon’s case is 

applicable only when the words in Question are ambiguous and are reasonably capable of more 

than one meaning.  

 

(c) Rule of Reasonable Construction i.e. Ut Res Magis Valeat Quam Pareat 

 Normally, the words used in a statute have to be understood in their ordinary meaning, but in 

many cases, judicial approach finds that the simple adoption of the ordinary meaning of words, 

does not meet the ends as a fair and a reasonable construction.  

 In is only when the language of a statute, in its ordinary meaning and grammatical construction, 

leads to a manifest contradiction, or to some inconvenience or absurdity, hardship of injustice, 

Courts can depart from dictionary meaning of a word and give it a meaning which will advance 

the remedy and suppress the mischief.  

 In simple words, this rule means where in a provision can be given two meaning, then the courts 

five reasonable meaning relevant to the circumstance.  

 If the litera-legis (i.e., the letter of the law) is not clear, the interpretation must be ratio-legis (i.e., 

according to the purpose, policy object or spirit of law). 

 

(d) Rule of Harmonious Construction 

 When different sections in an Act are to be interpreted, they should be done in such a way t hat the 

Act as a whole serves a common useful purpose. Such a construction has the merit of avoiding 

any inconsistency. 

 It is the duty of the Courts to avoid “a head on clash” between two section of the same Act and, 

“whenever it is possible to do so, to construct provisions which appear to conflict so that the 

harmonize”[Raj Krishna v. Pinod Kanungo] 
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 Where in an enactment, there are two provisions which cannot be reconciled with each other, they 

should be so interpreted that, if possible, and effect may be given to both. This is what is known 

as the “rule of harmonious construction”. 

 

(e) Rule of Ejusdem Generis 

 Ejusdem Generis, literally means “of the same kind or species”. The rule is stated as:  

 When particular words pertaining to a class or category are followed by general words, the 

general words are construed as limited to things of the same kind as those specified.  

 In the other words, the general expression is to be read as understanding only things of the same 

kind as that designated by the preceding particular expressions, unless there is something to show 

that a wider sense was intended. 

 

(f) Other Rules of Interpretation 

 

(a) Expression Unls Est Exclusio Alterius 

 The rule means that express mention of one thing implies the exclusion of another.  

 In other words, mention of one or more things of a particular class may be regarded as silently 

excluding all other members of the class.  

 

(b) Contemporane a Expositio Est Optima Et Fortissima Lege:  

 The maxima means that a contemporaneous exposition id the best and strongest in law. 

 It is said that the best exposition of a statute or any other document is that which it has received 

from contemporary authority. 

 The language of a statute must be understood in the sense in which it, was understood when it 

was passed. 

 Where the words used in a statute have undergone alteration in meaning in course of time, the 

words will be construed to bear the same meaning as they had when the statute was passed on the 

principle. 

 But if the statute appears to be capable of only interpretation, the fact that a wrong meaning had 

been attached to it for many years will be immaterial and the correct meaning will be given by the 

Courts. 

 

(c) The ‘Noscitur a Socitis i.e., “It is known by its associates”. In other words, meaning of a 

word should be known from its accompanying or associating words.  

 It is not a sound principle in interpretation of statutes, to lay emphasis on one word separated 

from its preceding and succeeding words.  

 A word in a statutory provision is to be read in connection with its companion words 

 

(d) Strict and Liberal Construction  

 Strict construction: - The words of a statute are to be constructed in the manner in which they are 

stated in the Act. 

 The statute is not to be regarded as including anything which is not within it s letter and spirit and 

which is not clearly and manifestly described in the words of the statute itself.  

 The use of the rule of strict construction is more in construction of penal statute.  
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Internal and External Aids in Interpretation in order to interpret the meaning of a particular 

Act, there are two types of aids of interpretations:- 

(A) Internal Aids in interpretation  

 

 The words of a penal statute which create an offence or prescribe punishment are construed very 

strictly. 

 Liberal construction: - Where the usual meaning of the word falls short of the object of the 

Legislature, a more extended meaning may be attributed to them.  

 This relaxation of strictly literal principals of construction is also known as beneficial 

construction. 

 It has been held in many cases that it is the duty of the judge to make such construction of a 

statute as shall suppress the mischief and advance the remedy or which fulfils the objective 

thought behind the enactment of the law. 

 

 

 

 

 

The following are important internal aids of interpretation: 

1. Title Nearly all modern statutes or Acts have both a long and a short title.  

 The long title is set out at the head of the statute and gives a fairly full description of the 

general purpose, object and scope of the Act. 

 It is now settled that the long title of an Act is a part of the Act and it is legitimate to use it 

for the purpose of interpreting the Act as a whole, and ascertaining its scope.  

 

2. Preamble In the interpretation of laws, the preamble may throw useful light . 

 The rule is that where the enacting part is explicit and unambiguous, the preamble cannot 

be resorted to control or restrict it, but where the enacting part is ambiguous, the preamble 

can be referred to explain and elucidate. 

 

3. Heading and TITLE of a Chapter 

 In different parts of an Act, there is generally found a series or class of rule applicable to 

some special object and such sections are in many instances, preceded by a heading.  

 It is now settled that the headings or titles prefixed to sections or group of sections can be 

referred to in understanding an Act. 

 The law is clear that those headings cannot be used to give a different effect to clear words 

in the sections were there cannot be any doubt as to the ordinary meaning of the words.  

 

4. Marginal Notes are often found printed at the side of the sections in an Act.  

 In England, the disposition of the Court is to disregard the marginal notes.  

 In our country the Courts have entertained different views.  

 Although opinion is not uniform, the weight of authority is in favor of the view that the 

marginal note appended to a section cannot be used for construing the section.  
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(B) External Aids in Interpretation 

 

5. Interpretation Clauses 

 Interpretation clauses or the definition sections (as more popularly known) are found in 

almost all Acts. The definition sections contain definition of certain words and expressions 

which are used in the same statute in latter part. 

 The definition sections facilitate in finding the meaning of and the context in which the 

particular words defined have been used.  

 The object of such a definition is to avoid the necessity of frequent repetitions in 

describing all the subject-matter. 

 

6. Proviso A distinction is said to exist between the provisions worded as ‘proviso’, ‘exception’ or 

‘saving clauses’. 

 

 ‘Exception’ is intended to restrain the enacting clauses to particular cases;  

 ‘Proviso’ is used to remove special cases from the general enactment and provide for them 

specially; and  

 ‘Saving Clauses’ is used to preserve from destruction certain right, remedies or pr ivileges 

already existing. 

 

7. Illustrations or Explanation 

 Illustrations attached to sections are part of the statute and they are useful so far as they 

help to furnish same indication of the intention of the legislature.  

 An explanation is at times appended to a section to explain the meaning of words 

contained in the section. It becomes a part and parcel of the enactment.  

 But illustrations cannot have the effect of modifying the language of the section and they 

cannot either curtail or expand the ambit of the section. 

 

8. Schedules 

 The schedules form a part of the statue and must be read together with it for all purposes of 

construction. 

 But expression in the schedule cannot or prevail against the express enactment.  

 

 

 Apart from the intrinsic aids, such as preamble and purview of the Act, the Court can consider 

resources outside the Act, called the extrinsic aids, in interpreting and finding out the purposes of 

the Act. 

 Where the words of an Act are clear and unambiguous, no resource to extrinsic matter is 

permissible. 

 But where it is not so, the Court can consider prior events leading up to the introduction of the 

Bill, out of the which the Act has emerged, and subsequent events from the time of its introduction 

until its final enactment like the legislation, history of the Bill, Select Committee reports.  

 

1. Parliamentary History The Supreme Court, on many occasions, has used this aid of 

Parliamentary History, i.e., debates and discussions of the Parliament while making that law in 

resolving questions of constructions. 
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2. History the Court is entitled to take into account “such external or historical facts as may be 

necessary to understand the subject matter of the statute”, or to have regard to “the surrounding 

circumstances” which existed at the time of passing of the statute  

3. Reference to Reports of Committees The report of Committees on whose report an enactment is 

based, can be looked into so as to see the background against which the legislation was enacted, 

the fact cannot be ignored that Parliament may, and often does, decide to do something different 

to cure the mischief. 

4. Reference to other Statues It is a well accepted legislative practice to incorporate by reference, 

the provisions of some other Act in so far as they are relevant for the purposes of and in 

furtherance of the subjects of the Act. 

  

5. Dictionaries When a word is not defined in the Act itself, it is permissible to refer to dictionaries 

to find out the general sense in which that word is understood in common parlance. However, in 

selecting one out of the various meanings of the word, regard must always be had to the context.  

 

6. Use of Foreign Decisions Use of foreign decisions of countries following the same system of 

jurisprudence as ours has been permitted by practice in Indian Courts. 
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Introduction 

General Conditions of Liability for a Tort 

Wrongful Act 

Legal Damages 

 

 
 

 

 

 

 The Term “Tort” is a French equivalent of English word ‘wrong’ > simply stated’ Tort’ means wrong. 

But every wrong or wrongful act is not a tort. Tort is really a Kind of civil wrong as opposed to criminal 

wrong, in Law, are either public or private. 

 Section 2(m) of the Limitation Act 1963 states:”Tort means a civil wrong which is not exclusively a 

breach of contract or breach of trust.” 

 

 

 In General a tort consist of some act or omission done by the defendant (Tortfeasor) whereby he has 

without just cause or excuse caused some harm to plaintiff .To constitute a Tort, there must has without 

just cause or excuse Caused some harm to plaintiff. To constitute a tort, there must be: 

1. A wrongful act or omission of the defendant; 

2. The wrongful act must result in causing legal damage to another and 

3. The wrongful act must be of such a nature as to give rise to a legal remedy. 

 

 

 The act complained of, should under the circumstances, be legally wrongful as regards the party 

complaining. 

 

 

 It is not every damage that is a damage in the eye of the law. It must be a damage which the law 

recognizes as such. In other words, there should be legal injury or invasion of the legal right. 

Two maxims, namely  

1. Damnum sine injuria and 

2. Injuria sine damnum,  

1. Damnum Sine Injuria: Damnum means harm, loss or damage in respect of money, comfort, health 

etc. Injuria means infringement of a right conferred by law on the plaintiff. The maxim means that in 

a given case a man may have suffered damage and yet have no action in tort, because the damage is 

not to an interest protected by the law of torts. Therefore causing damage however substantial to 

another person is not actionable in law unless there is also a violation of a legal right of the plaintiff. 

Thus, if I own a shop and you open a shop in the neighbourhood, as a result of which I lose some  

customers and my profits fall off, I cannot sue you for the loss in profits, because you are exercising 

your legal right.(Gloucestor Grammer School Case) 

2. Injuria Sine Damnum: It means injury without damage i.e. where there is no damage resulted yet it 

is an injury or wrong in tort i.e. where there is infringement of a legal right not resulting in harm but 

plaintiff can still sue in tort. 

22 UNIT 1: LAW RELATING TO TORTS 
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Legal Remedy 

Kinds of Tortious Liability 

Strict or absolute Liability 

Thus the act of trespassing upon another’s land is actionable even though it has not caused the 

plaintiff even the slightest harm. 

 

 

 

 This means that to constitute a tort, the wrongful act must come under the law there should be remedies 

to the sufferor against the tortfeasor. There are two types of remedies i.e. Judicial Remedies and Extra-

Judicial Remedies. 

 Judicial Remdies are damages, injunction and specific Restitution of property. 

 The main remedy for a tort is action for unliquidated damages, although some other remedies, e.g. 

injunction may be obtained in addition to damages or specific restitution may be claimed. 

 Extra –Judicial Remedies are Self Defence, Re-entry on land, abatement of Nuisance etc. 

 Self Defence or self Help is a remedy of which the injured party can avail himself without going to the 

court of law. In re-entry on land, a person wrongfully disposed of land may retake possession of land if 

he can do so in a peaceful and reasonable manner in abatement of nuisance ,the occupier of land may 

lawfully abate (i.e., terminate by his own act),any nuisance injuriously affecting it. 

 

 

Following are the various types of tortuous liability: 

 

 

In some torts the defendant is liable even though the harm to the plaintiff occurred without intention or 

negligence on the defendant’s part. In other words, the defendant is held liable without fault. 

 Strict liability as per Rylands v. fletcher case: The rule in Rylands v. Fletcher is that a man acts at 

his peril and is the insurer of the safety of his neighbor against accidental harm. Such duty is absolute 

because it is an independent of negligence on the part of defendant or his servants. It was held in that 

case that:”if a person brings or accumulates on his land anything which, if it should escape may 

cause damage to his neighbours, he does so at his own peril. If it does escape and cause damage he is 

responsible, however careful he may have been and whatever precautions he may have taken to 

prevent damage”. 

 However, there are certain exceptions to the rule of strict liability such as Damage due to natural use 

of land, Act of third party, Act of God etc. 

 Absolute Liability as per M.C. Mehta v. Union of India Case: The Supreme Court has discussed 

the applicability of the rule of Reylands v. Fetcher in the case of M.C. Mehta v. Union of India 

while determining the principles on which the liability of an enterprise engaged in a hazardous or 

inherently dangerous industry depended if an accident occurred in such industry. The Supreme Court 

held the following: 

 “We are the view that an enterprise which is engaged in a hazardous or inherently dangerous industry 

which poses a potential threat to the health and safety of the persons working in the factory and 

residing in the surrounding areas, owes an absolute and non-delegable duty to the community to 

ensure that no harm results to anyone on account of hazardous or inherently dangerous nature of the 

activity which it has undertaken. The enterprise must be held to be under an obligation to provide 

that the hazardous or inherently dangerous activity in which it is engaged must be conducted with the 

highest standards of safety; and if any harm results on account of such activity, the enterprise must, 
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Viacarious Liability 

be absolutely liable to compensate for such harm, and it should be no answer to the enterprise to say 

that it had taken all reasonable care and that the harm occurred without negligence on its part” 

 

It may be noted that in india, unlike the case of Rylands v. Fletcher in UK, there are no exceptions to 

the rule of absolute liability. 

 

 

 

Normally, the tortfeasor is liable for his tort. But in some cases a person may be held liable for the tort 

committed by another .This is known as vicarious liability in tort. The common examples of such liabilities 

are: 

 Principal and Agent: Qui Facit per alium facit per se-He who acts through another is acting 

himself, so that the act of the agent is the act of principal. When an agent commits a tort in the 

ordinary course of his duties as an agent the principal is liable for the same. 

In Lloyd v. Grace, Smith & co., the managing clerk of a firm of solicitors while acting in the 

ordinary course of business committed fraud, against a lady client by fraudulently inducing her to 

sign documents transferring her property to him. He had done so without the knowledge of his 

principal who was liable because the fraud was committed in the course of employment. 

 Partners: For the tort committed by a partner in the ordinary course of the business of the firm, all 

the other partners are liable therefore to the same extent as the guilty partner. This is known as 

mutual agency. 

In Hamlyn v. Houston & Co. one of the partners bribed the plaintiff’s clerk and Induced  

 Him to divulge secrets relating to his employer’s business. It was held that both the partners were 

liable for the tort committed by only one of them. 

 Master and Servant: A master is liable for the tort committed by the servant while acting in the 

course of his employment. The servant, of course, is liable; their liability is joint and several  

 Employer and Independent Contractor: In general, the employer is not liable merely because an 

independent contractor commits a tort in the course o his employment. However the employer is 

liable only if he himself is deemed to have committed a tort. This may happen in one of the 

following three ways:  

o When employer authorize him to commit a tort; 

o In torts of strict liability; and  

o Negligence of independent contractor 

o State and its Employees and Servants: In England, the Crown is vicariously liable for the 

torts of its servants. 

 In India the Government is liable for the acts and defaults, of its employees and servants, done in the 

exercise of its non-sovereign functions. If it is a sovereign function, it could claim immunity from the 

tortuous liability, otherwise not. Generally, the activities of commercial nature or those which can be 

carried out by the private individual are termed as non-sovereign functions. 
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Torts or Wrongs to Personal Safely and Freedom 

 

 

 

An action for damages lies in the following kinds of wrongs which are styled as injuries to the person of an 

individual:  

 

 

 Battery Any direct application of force to the person of another individual without his consent or 

lawful justification is a wrong of battery. To constitute a tort of battery, therefore, two things are 

necessary: (i) use of force, however, trivial it may be without the plaintiff’s consent; and (ii) without 

any lawful justification. 

Even through the force used is very trivial and does not cause any harm, the wrong is committed 

thus, even to touch a person in anger or without any lawful justification is battery. 

 Assault   

Assault is any act of the defendant which directly causes the plaintiff immediately to apprehend a 

contact with his person. Thus when the defendant by his act crates an apprehension in the mind of 

the plaintiff that he is going to commit battery against him, the tort of assault is committed. Usually 

when there is a battery, there will also be an assault, but not for instance when a person is hit from 

behind  

 False Imprisonment False imprisonment means unauthorized restraint on a person’s body. What 

happens in false imprisonment is that a person is confined within certain limits so that he cannot 

move about and so his personal liberty is infringed. If a man is restrained, by a threat of force from 

leaving his own house or open field there is false imprisonment 

 Malicious Prosecution   

Following are the essential elements of this tort: 

o There must have been a prosecution of the plaintiff by the defendant; 

o There must have been want of reasonable and probable cause for that prosecution; 

o The defendant must have acted maliciously (i.e. with an improper motive and not to further 

the end of justice); 

o The plaintiff must have suffered damages as a result of the prosecution; and  

o The prosecution must have terminated in favour of plaintiff. 

 Defamation Defamation is an attack on the reputation of a person. It means that something is said or 

done by a person which affects the reputation of another. 

 Defamation may be classified into two heads; Libel and slander. 

 Libel is a representation made in some permanent form e.g. written words, pictures, caricatures, 

cinema films, effigy, statue and recorded or gestures. 

 Defamation is tort as well as a crime in India. 
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Introduction 

Principles upon which specific relief is granted  

SCOPE OF THE ACT 

 

 
 

 

 

 

The term Relief means the remedy which is granted by Courts of Justice for some wrong or injury to 

suitors and specific relief is a relief in specie.  

There are two types of remedies available, if there is any wrong or injury.  

(i) Remedy by which the aggrieved party obtains the same thing to which he is entitle; and  

(ii) Remedy by which the aggrieved party does not obtain the very thing to which he is entitled by 

gets compensation for it. 

The first remedy is ‘Specific Relief’ while the second remedy is ‘Compensatory Relief’.  

Thus, Specific Relief is a relief in specie, which aims at exact fulfillment of an obligation. It is also 

known as Equitable Relief. 

 

 

The principles upon which the remedy of specific relief is granted are as follows: -  

1. Damages is not an adequate remedy- Where damages in money are not an adequate remedy or 

relief, the Court grants on equitable grounds the remedy of specific relied or performance.  

2. Discretion of the Court – The Court does not grant specific performance where compensation 

in money is an adequate relief. 

 The power of the Court to grant specific performance is discretionary.  

 But this discretion of the Court is not arbitrary, depending upon the will or pleasure of the 

Court. It has to be exercised on sound and established principles of equity.  

The principles which guide the Courts in granting specific relief are:  

(a) He who comes to equity must come with clean hands.  

(b) He who seeks equity shall do equity. 

(c) Delay defeats equity. 

3. Specific relief granted only for enforcing individual civil rights and not for enforcing penal 

laws:- 

 Specific relief can be granted only for the purpose of enforcing individual civil rights and not 

for the purpose of enforcing a penal law. 

 But if the enforcement of penal law is purely an incidental matter, the court will not reuse 

specific relief.  

 

 

Under the Specific Relief Act, 1963, remedies have been divided as specific relief (Sections 5-35) and 

Preventive relief (Sections 36-42). These are; 

i. Recovering possession of property (Section 5-8); 

ii. Specific performance of contracts (Sections 9-25); 

iii. Rectification of Instruments (Section 26);  

23 UNIT 2: SPECIFIC RELIEF ACT, 1963 
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Recovery of Possession of Property  

Recovery of immovable property  

(2) Recovery of movable property (Sec.7)  

iv. Rescission of contracts (Sections 27-30); 

v. Cancellation of Instruments (Sections 31-33); 

vi. Declaratory decrees (Sections  34-35); and  

vii. Injunctions (Sections 36-42); 

 

 

 A person may acquire a property by inheritance or transfer through sale or gift.  

 He may also be in possession of some property for a certain period as in case of mortgage or 

pledge.  

 If he is deprived of his property or. Of any right therein, he is entitled to get the very property of 

which he being deprived or to have his right restored. 

The Specific Relief Act, 1963 lays down the law in this regard under two heads: - 

1. Recovery of immovable property and 

2. Recovery of movable property 

 

 

The Specific relief Act, 1963 provides for the recovery of the possession of immovable  

Property on the strength of-  

a) Title, and   

b) Possession  

(a) Recovery on the strength of little (sec. 5) A person entitled to  the possession of specific 

immovable property may recover it in the manner provided by the code of civil procedure, 1908. 

According to this code, he may file a suit for injectment on the strength of his title to the property 

within 12years of the date of dispossession.  

(b) Recovery on the strength of possession (sec. 6).A person may sometimes be dispossessed without 

his consent immovable property otherwise than in due course of law. Such a person may file a suit 

within 6 months from the date of dispossession, for the recovery of possession of such property.  

 

Important points:  

(1) The plaintiff was dispossessed without his consent and otherwise than in due course of Law.  

Example A in possession of a property Thinking that B is the rightful owner, he hands over the 

property to B. He cannot sue for possession under sec.  6   as he is not dispossessed without his 

consent.  

(2) No suit under section 6 shall be brought against the Government.  

(3) No appeal or review is allowed of any order of decree passed under this section.  

(4) A suit can be instituted even against the rightful owner of the property  

 A tenant continued to be in possession of property even after the expiry of his tenancy. He was 

forcibly dispossessed by the landlord. Held. The tenant was entitled to sue his landlord under Sec. 

6 and recover possession [Rudrappa  v narsingrao] 

 

 

A person entitled to the possession of specific movable property may recover it in the manner 

provided by the Code of Civil Procedure 1908.  
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Liability of the person I in possession not as owner (sec. 8)  

Differences between Sec. 7 and 8  

SPECIFIC PERFORMANCE OF CONTRACTS  

 

Important points:- 

(1) Sec 7 provides for the recovery of movable property in specie, i.e. the thing itself and not its 

substitute or money equivalent.  

(2) The movable property or thing to be recovered must be capable of being Ascertained and 

identified. 

(3) The plaintiff must have a right to the immediate possession of the movable    Property  

(4) Trustee. A trustee may sue for the possession of movable property of which he is the trustee.  

Example:- Z has gas got possession of an idol belonging to A ‘s family and of which A is the 

proper custodian. Z may be compelled of deliver the idol to A 

(5) A person having a special or temporary right of the possession of property may also file a suit  

 

 

 

 Sometimes. A person may have the possession or control of a particular article of movable 

Property. Of which he is not the owner.  

 In certain cases as mentioned in sec 8 he may be compelled specifically to deliver The property to 

the person entitled to its immediate possession  

 To apply this Section, The following conditions must be fulfilled;   

(1) The defendant has the possession or control of the particular article claimed.  

(2) The article is movable property  

(3) The defendant is not the owner of the article so claimed  

(4) The plaintiff is entitled of the immediate possession of the article  

 

The plaintiff the person entitled to the immediate possession of specific movable property can recover 

it any of the following cases  

(1) When the thing claimed is held by the defendant as the agent or trustee of the plaintiff  

(2) When compensation in money would not be adequate relief for the loss of the thing claimed  

(3) When it would be extremely difficult to ascertain the actual damage caused be the loss of the 

article  

(4) For example the thigh claimed is a rarity and its value is inestimable in the sense that different 

people will put different values on the thing. The value here will depend on the aesthetic sense 

and artistic taste of the value. 

(5) When the possession of the thing clamed has been wrongfully transferred from the plaintiff.  

 

 

 Section 7 provides a general relief, whereas Section 8 provides a Special Relief.  

 Under section 7, even the owner of the movable property can be sued, But it is not possible in case 

of Section 8. 

 Under Section 7, monetary compensation may be alternative remedy, whereas specific relief is the 

only remedy under Section 8.  

 

 

 Specific performance is an equitable relief given by the Court in cases of breach of a contract.  
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Contracts Which may be specifically enforced.  

PRESUMPTIONS 

Specific performance of part of contract (Sec.12)  

 It is in the form of a judgment by the Court ordering the defendant to actually perform the contract 

according to its terms and stipulations.  

 The stipulations in the contract may be positive. i.e., to do a certain thing, or negative, i.e., not to 

do certain thing as not to build a wall.  

 The term ‘specific performance’ is generally confined to the posit ive stipulation, i.e. fulfillment of 

positive obligations.  

 The term injunction is used for the relief claimed in respect of negative stipulations.  

 In the case of breach of contract, compensatory relief can also be granted but in some cases such a 

relief may not be an adequate remedy, hence the court may grant specific relief.  

The subject of specific performance may be discussed under the following heads:  

1. Contracts which may be specifically enforced.  

2. Contracts which cannot be specifically enforced.  

3. Defenses to an action for specific performance.  

4. Parties to an action for specific performance.  

 

 

 The specific performance of any contract may in the discretion of the Court be enforced in the 

following cases: 

(1) Lack of standard for ascertaining the damage;- When there exists no standard for ascertaining 

the actual damage caused by the non-performance of the act agreed to be done, the specific 

performance may in the discretion of the Court be enforced.  

 Example: - A agree to sell and B agree to buy a house in which B was born. B may compel A 

specifically to perform this contract.  

(2) Compensation in money not adequate relief:- When the act agreed to be done is such that 

compensation in money for its non –performance would not be an adequate relief, the specific 

performance of a contract may in the discretion of the Court, be enforced.  

 

 

Unless, and until the contrary is proved, the Court shall make the following presumptions:  

(i) In case there is a breach of a contract to transfer immovable property, it cannot be adequately 

relieved by a compensation in money.  

(ii) In case there is a breach of a contract to transfer movable property, it may be adequately 

relieved b compensation in money except in the following cases.  

(a) Where the property is not an ordinary article of commerce.  

(b) Where the property is special value. 

(c) Where the property is of interest to the plaintiff.  

(d) Where the property consists of goods which are not easily obtainable in the market. 

(e) Where the property is held by the defendant as the agent or trustee of the plaintiff.  

 

 

 The general rule is that court normally does not grant specific performance of only a part of a 

contract in other words the court grants specific performance of a contact in the its entirety , in 

accordance with the actual or exact terms of the contact . 

 However the court may direct the specific performance of the part of a contract.  
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Contracts which cannot be specifically enforceable (Sec.14)  

CONTRACT TO SELL OR LET PROPERTY BY ONE WHO HAS NO TITLE (SEC.17)  

(1) Part left unperformed proportionately small and can be compensated in                                  

money. 

 Sometimes a partly to a contact is unable to perform the whole of his Part of the contract. If the 

part which is left unperformed bears only a small proportion to the whole in value and admits of 

compensation in money, the court may at the suit of either party direct the specific performance of 

so much of the contract as can be performed and award compensation in money for the deficiency.  

2) Part left unperformed considerably large. Sometimes, the part of a contract which is left 

unperformed may be considerably large.  

But if the plaintiff relinquishes all claim to further performance and all rights to compensation 

either for the deficiency or for the loss or damage sustained by him he can sue for and the Court 

may grant specific performance.  

 

Example: - A contracts to sell B a piece of land consisting of 100bighas. It turns out that 50 bighas 

of the land belong to A and the other 50 bighas to C, a stranger,; who refused to part with them. A 

cannot obtain a decree against B for the specific performance of the contract but if A is willing to 

pay the price agreed upon and to take the 50 bithas which belong to A, waiving all rights to 

compensation either for the deficiency of for loss sustained by him through A’s neglect or default. 

B is entitled to a decree directing A to convey those 50 bhighas to him on payment of the purchase -

money.  

 

(3) Separate and independent part: - Sometimes a contract consists of several parts which stand on 

separate and independent footings, and some of which can and some of which cannot be 

specifically enforced.  

The Court may direct specific performance of that independent and separate part whic h can be 

specifically enforced.  

 

 

 

The following contracts cannot be specifically enforced:  

(1) A Contract in which compensation in money is an adequate relief for the non-performance of 

such contract specific performance cannot be enforced.  

(2) A contract which runs into such minute or numerous details which court could not enforce.  

(3) A Contract which is so dependent on the personal qualification or volition of the party.  

(4) A contract requiring continuous supervision of the court. 

(5) Contracts which by there nature are determinable contracts: - A determinable contract is an 

contract which can be terminated by any of the parties to a contract.  

 A contract to refer present or future disputes to arbitration shall not be specifically enforced 

except as provided by the Arbitration Act.  

 

 

A contract to sell or let any immovable property cannot be specifically enforced in the following cases 

where:-  

A)  A seller or a lesser does not have any title to the property.  
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B) Where the seller or lesser cannot give the purchases/lessee a free title at the time fixed by the 

parties or court.  

Discretion of Court (sec.20) In the following cases the Court may exercise its discretion and may 

reject specific relief:  

 

(1) Contracts giving unfair advantage to the plaintiff.  

Example: - A contracts to sell, and B Contracts to buy certain land. To protect the land from 

floods, it is necessary for its owner to maintain an expensive embankment. B does not know of this 

circumstance, and A conceals it from him. Specific performance of the contract should be refused 

to A. 

B) Performance involving hardship on the defendant.  Where the performance of the contract 

would involve some hardship on the defendant which he did not foresee, whereas exercise the 

discretion not to decree specific performance. 

Example: - A is entitled to some land under his father’s will on condition that, if he sells it within 25 

years, half the purchase money shall go to B. A forgetting condition contracts before the expiration of 

the 25 years, to sell the land C, Here the enforcement of the contract would operate so harshly on A 

that the Court not compel its specific performance in favor of C.  

Example: A contracts to buy certain land from B. the contract is silent as to access to the land. 

No right of way to it can be shown to exist. Specific performance of the contract should be refused to 

B.  

3) Circumstances making Contract inequitable.   

Where the defendant entered into the contract under circumstances which though no rendering the 

contract voidable, make it inequitable to enforce specific performance, the court may exercise the 

discretion not to enforce specific performance.  

Exceptions (Sec .14(3)) In the following cases the Court may enforce specific performance.  

(1) Contract to execute a mortgage: - where the suit is for the enforcement of a contract to execute 

a mortgage or furnish any other security for securing the repayment of any loan which the 

borrower is not willing to repay at once. The Court may enforce specific performance.  

(2) Contract to take up debentures: - Where the suit is for the enforcement of a contract to take up 

and pay for debentures of a company, the Court may enforce specific performance.  

(3) Suit for the execution of a formal deed of partnership :- The court may enforce specific 

performance where the suit is for – 

(i) The execution of a formal deed of partnership. The parties having commenced to carry on 

the business of the partnership: or  

(ii) The purchase of a share of partner in a firm. 

 

3) Contract for construction of any building: - where the suit is for the enforcement of a contract 

for the construction of any building or the execution of any other work on land, the Court may 

enforce specific performance. Provided the following conditions are fulfilled:  

(i) The building or other work is described in the contract in terms sufficiently precise to 

enable the Court to determine the exact nature of the building or work. 

(ii) The plaintiff has a substantial interest in the performance of the contract and the interest is 

of such a nature that compensation in money for non-performance of the contract is not an 

adequate relief. 
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Defences to an action for Specific Performance;  

Parties to an action for specific performance 

Persons Who May Obtain Specific Performance (Sec.15) 

(iii) The defendant has obtained possession of the whole or any part of the land on which the 

work is to execute. 

 

 

 

The following defences may be set up by a defendant to an action for specific performance of a 

contract which is valid in law; 

1. Contract by a trustee in excess of his powers   

2. Specific performance of part of contract where unperformed part is large:  Where the plaintiff 

has not performed a considerable part of the whole of his part of contract. The defendant may set up 

the plea of non-performance.  

3. Unperformed part of contract not separate and independent: - where the unperformed part of a 

contract, taken by itself, does not stand on a separate and independent footing from another part of the 

same contract, the defendant can set up the defence of non-performance. 

4. Contracts not specifically enforceable.  

5. Non- enforcement except with variation (sec. 18). Sometimes, when a plaintiff seeks specific 

performance of a contract in writing the defendant may set up the defence of variation to it .In 

such cases the plaintiff cannot obtain the performance sought, except with the variance so set up. 

Example: - A sues B to compel specific performance of a contract in writing to buy a dwelling 

house. B prows that he assumed that the contract included an adjoining year , and the contract 

refuse to enforce the contract, except with the variation set up by B.  

 

 

The law on the parties to an action for specific performance may be discussed under the following two 

heads. 

1. Person who may obtain specific performance.  

2. Person against whom contract may be specifically enforced.  

 

 

(a) Parties to the contract. The general rule is that the specific performance of a contract may be 

obtained by the parties to the contract. 

(b) Representative – in – interest. The specific performance of a contract may also be obtained by a  

representative –in-interest or the principal of any party thereto. 

(c) Any person beneficially entitled. Where the contract is a settlement of marriage or a compromise 

of doubtful right between members of the same family, any person beneficially entitled ther e 

under may claim specific performance. 

 “Settlement” means an instrument (other than a will) whereby the destination or devolution of 

successive interest in movable or immovable property is dispose of or  is agreed to be disposed of.  

(d) Remainder – man Where the contract has been entered into by a tenant for life in due exercise of 

a power, the remainder man (one to whom an interest in an estate is to go after a certain other 

event happens) may obtain specific performance. 

(e) Company arising out of amalgamation.  When a company has entered into a contract and 

subsequently becomes amalgamated with another company.  The new company which arises out of 

the amalgamation may obtain specific performance.  
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Persons against whom contract may be specifically enforced (Sec.19)  

DECLARATORY DECREES (Sec. 34 and 35) 

 

Requisites for a declaratory decree: - 

 

(f) Company. When the promoters of a company have before its “INCORPOTION” entered into a 

contract for the purposes of the company and such contract is warranted by the terms of the 

incorporation, the company may obtain specific performance. The company entitled to do so only 

if it has accepted the contract and has communicated such acceptance to the other party to the 

contract. 

(g) Personal bars to relief(Sec.16) Specific performance of contract cannot be enforced in favor of a 

person- 

(a) Who would not be entitled to recover compensation for its breach , or  

(b) Who has become incapable of performing ,or 

(c) Who violates any essential terms of the contract that on his art remains to be 

performance, or 

(d) Who acts in fraudulent manner in the contract, or 

(e) Who willfully varies the terms and conditions of the contract or 

(f) Who fails to perform his part of the contract or fails to prove that he is willing to 

performs his part of the contract. 

 

 

Specific performance of a contract may be enforced against- 

(i) Either party thereto; 

(ii) Any other person claiming under him by a title arising subsequently to contract except a 

transferee for value who has paid his money in good faith and without notice of the original 

contract; 

Example: - A contracts to transfer certain land to B by a particular day. A dies intestate (without 

leaving a will) before that day without having transferred the land. B may compel A’s heir or other 

representative-in-interest to perform the contract specifically.  

 

 

 A declaratory decree of a Court is a decree which declares that the plaintiff is entitled to any legal 

character or to any right as to any property against the defendant, who denies his title to such 

character or right. 

 Legal character: - It means ‘legal statuses as legitimacy, marriage, divorce and adoption. For 

example, a plaintiff may sue for a declaration. That the defendant is not his wife or her husband.  

 Legal right: - It means every right or interest which is recognized and protected by the State. i.e., 

by the law of the State. 

 A declaration may be sought and made in respect of a legal right. E.g., a right to property.  

 Example: - A is lawfully in possession of certain land. The inhabitants of a neighboring village 

claim right of way across the land. A may sue for a declaration that they are not entitled to the right 

so claimed. 

 

 

 The court may issue declaratory decree, if the following conditions are satisfied: - 

 The plaintiff is entitled to any property; 

 The defendant denies the plaintiff’s title to such legal character or right;  

 The declaration asked for is for legal character or right to property only;  
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Effect of declaration (Sec. 35)  

INJUNCTION (Sees. 36 to 42) 

 

Kinds of Injunction  

 

 The plaintiff is not able to claim further relief other than declaration and; 

 The court is satisfied that the relief is proper. 

 

 

 

A declaration made under Sec. 34 is binding only on- 

(1) The parties to the suit. 

(2) Persons claiming through them respectively, and 

(3) The persons for whom any of the parties to the suit are trustees. 

Example: A, a Hindu, in a suit to which B, his alleged wife and her mother are declaration that his 

marriage was duly solemnized and an order for the restitution of the conjugal right. The Court 

makes the declaration and order. C, claiming that B is his wife, then sues. A for the recovery of b. 

the declaration made in the former suit is not binding upon C.  

 

 

 Where a party is in breach of a negative term of a contract (i.e., where he is doing something 

which he promised not to do), the Court may, by issuing an order, restrain him from doing what he 

promised not to do. Such an order of the Court is known as an injunction.  

 Prohibitory and mandatory injunctions. 

 Halsbury defines an injunction as “a judicial process whereby a party is ordered to refrain from 

doing or to do a particular act or thing”.  

 Thus the order of the Court which restrains the commission of a wrongful act or continuance of 

some wrongful omission is called an injunction.  

 In the former case the injunction is called prohibitory or restrictive injunction.  

 In the latter case it is called mandatory or compulsive injunction.  

 Preventive relief (Sec. 36). Specific relief given by forbidding a party from the commission of a 

wrongful act is called preventive relief. 

 It is granted at the discretion of the Court by injunction-: temporary or perpetual. 

 

 

An injunction may be  

1. Temporary, interlocutory, or ad interim,  

2. Perpetual or permanent,  

3. Mandatory,  

4. Ex parte. 

1. Temporary Injunction- A temporary injunction means an injunction which is to continue until a 

specified time or until the further order of the Court. It may be granted at any stage of a suit and is 

regulated by the Code of Civil Procedure. 1908. it does not conclude or determine a right. Its 

object is to preserve the matter or the disputed property in status quo until the case is finally 

disposed of by the Court.  

2. Perpetual Injunction A perpetual injunction can only be granted by decree made at the hearing 

and upon the merits of the suit.  

2.1. It is granted only after the full trial or bearing of the case. When a right is firmly established.  
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DIFFERENCE BETWEEN TEMPORARY AND PERPETUAL INJUNCTION  

 

PERPETUAL INJUNCTION WHEN GRANTED (SEC. 38)  

 

 

 

1. A temporary injunction is such as is to continue until a specified time and may be granted at 

any stage of suit. 

 

2. Where a perpetual injunction can only be granted by a decree at the hearing and upon the 

merits of the case.  

3. A temporary injunction is provisional in its nature. It does not conclude or determine a right, 

where a perpetual injunction, on the other hand, finally determines the rights of the parties.  

4. A temporary injunction may be granted to the plaintiff if he makes out a prima facie strong 

case in his support. Its life is the duration of the trial.  

 If the plaintiff wins, it is converted into a perpetual injunction. If he loses, it is cancelled. 

The perpetual injunction is granted only upon the merits of the suit.  

5. A temporary injunction is regulated by the provisions of the Code of Civil Procedure, 1908,  

6. But a perpetual injunction is regulated by the provisions of the Specific Relief Act. 1963.  

 

 

 

When the defendant invades or threatens to invade the plaintiff’s right to or enjoyment of property, 

the Court may grant a perpetual injunction in the following cases, namely-  

(1) Where the defendant is trustee of the property for the Plaintiff;  

(2) Where there exits no standard for ascertaining the actual damage caused , or likely to be 

caused, by the invasion; 

(3) Where the invasion is such that compensation in money would not afford adequate relief:  

(4) Where the injunction is necessary to prevent a multiplicity of judicial proceedings.  

 

Example:-  

(a) A polluted the air with smoke so as to interfere materially with the physical comfort of B and C, 

who carry on business in neighboring house. B and C may sue for an injunction to restrain the 

pollution.  

(b) A infringes B’s patent, if the Court is satisfied that the patent is valid, and has been infringed, 

B obtain an injunction to restrain the infringement.  

(5) Mandatory injunction (Sec. 39) Sometimes, to prevent the breach of an obligation, it may be 

necessary to compact the performance of certain acts. If the Court is capable of enforcing the 

performance of those acts, it may in its discretion grant an injunction— 

(1) to prevent the breach complained of, and also  

(2) to compel performance of the requisite acts.  

Example:-  

(a) A, by constructing new buildings, obstructs light to the access and use of which B has 

acquired a right under the Limitation Act, 1963. B may obtain an injunction not only to 

restrain A from going on with the buildings but also to pull down so such of them as obstruct s 

B’s light  

(b) A builds a house with eaves projecting over B’s land B may sue for an injection to pull down 

so much of the eaves as so project  
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Injunction to perform negative agreement (Sec. 42)  

 

Essential requirements of Sec. 42  

 

Ex Parte injunction – sometime the circumstances in a case may be such that any delay in the grant 

of even a temporary injunction to the plaintiff would substantially harm his interest and may result in 

a situation which cannot be later undone in such a case if the court Is convinced of the urgency of the 

matter it may grant injunction even without hearing the other party  

 Such an injunction is called an Ex Parte injunction  

 It is granted normally for very short period 

 It continues till the court hears the other party against it s continuation 

 After hearing the other party the court may either discharge it or extend it till the final disposal of 

the case. 

 

 

 Sometimes a contract may comprise of two agreements-an affirmative agreement to do a certain 

act and a negative agreement express or implied not to do a certain act.  

 In such a case if the Court is unable to compel specific performance of the affirmative agreement, 

it may grant an injunction to perform, the negative agreement.  

 Sec. 42 is an exception to the rule that there can be no injunction where there can be no specific 

performance. It is based on the principle laid down in the leading case of Lumely v.Wanger 

 

Example: A contracts with B to sing for 12 months at B’s theatre and not to sing in public 

elsewhere. B cannot obtain specify performance of the contract to sing. But he is entitled to an 

injunction restraining A from singing at any other place of  public entertainment. 

 

 

(1) The contract must consist of two agreements,  

 (a) An affirmative agreement to do a certain act and  

 (b) A negative agreement, express or implied, not to do a certain act.  

(2) The applicant must not have failed to perform the contract so far as it is binding on him.  

Example:-  

(1) A contract to sell to B for Rs. 10,000 the goodwill of a certain business unconnected with 

business premises, and further agrees not to carry on that Business in Calcutta. B pays a the 

Rs. 10,000 but A carries on the business in Calcutta. The Court cannot compel A to send his 

customers to B. but B may obtain an injunction restraining A from carrying on the business 

in Calcutta.  

(2) A contract with B that he will serve him faithfully for 12 months as a clerk. B is not entitled 

to a decree for specific performance of this contract. But he is entitled to an injunction 

restraining A from serving a rival house as a clerk.  
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Introduction 

Limitation bars remedy but does not extinguish right  

Exception 

Limitation is the status of repose, peace and justice  

 

 
 

 

 

 

 The object of the Limitation Act, 1963 is to prescribe the period within which existing rights can 

be enforced in the courts of law.  

 The principle upon which the law of limitation is bases is vigilant bus non dormientibus leges 

subvenient i.e., that the law aids the diligent and not the indolent.  

 If a man has been negligently sleeping over his rights for an undue length of time, law does not 

allow him to litigate in respects of those rights. 

 The principle of public policy requires that remedies for violated rights should be sought in a 

Court without unreasonably long delay.  

 This is because with passage of time all evidence of the facts may be lost.  

 

 

 The law of limitation only bars the remedy by way of a suit, i.e. if the period of limitation expires; 

the party entitled to file the suit for enforcement of a right is debarred from doing so.  

 However, his original right on which the suit was to be based is not barred. 

 The law of limitation does not either create or extinguish right.  

 Its intention is not to give a right where there is none (nor to extinguish a right where there is one) 

but to interpose a bar after a certain period to a suit to enforce an existing right. 

 The principle of limitation is not to enable suits to be brought within certain periods but to forbid 

them from being brought after certain periods. 

 Thus, the limitation act only bars the judicial remedy, but it does not extinguish the right . 

 Example where the recovery of a debt has become time-barred by the lapse of the prescribed 

period of limitation, the right to the debt is not extinguished.  

 If the debtor, without being aware of the bar of time, pays the debt, he cannot sue the creditor t o 

refund the money to him on the ground that his claim or recovery of the debt had become time-

barred. 

 

 

 Sec. 27 provides an exception to the above rule:- 

 It provides that where a person’s right to institute the suit for the possession of any property has 

become barred by limitation, his right to the property itself shall be extinguished.  

 

 

 Status of repose: - All Statutes of limitation are one of repose because they extinguish stale 

demands, and quiet titles. 

They lay at rest claim which might otherwise have disturbed the peace of the community.  

 Statutes of peace: - Statutes of limitation secure peace as they ensure security of rights.  

24 UNIT 3: THE LIMITATION ACT, 1963 
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Concept of Time Barred (Sec. 3) 

Exceptions to bar of limitation  

Sec. 5 is an exception to this rule 

 

They are definite rules of law giving to the population for whose benefit they have been frame, a 

guarantee that after a lapse of certain period they may rest in peace.  

 Statutes of justice: - Statutes of limitation secure justice as by lapse of time evidence may have 

been destroyed. 

 

 

 According to Sec. 3, every suit instituted appeal preferred and application must be made with in 

the period of limitation as prescribed in the Act. 

o The provisions of this section are absolute and mandatory.  

o The court will not proceed with the suit, appeal or application made beyond the 

prescribed period of limitation and is liable to be dismissed when the suit, application or 

appeal has become time barred. 

 

 

1. Expiry of period when Court is closed (Sec. 4) where the prescribed period for any suit, appeal or 

application expires on a day when the Court is closed, the suit, appeal or application may be 

instituted, preferred or made on the day when the Court reopens.  

2. Extension of prescribed period in certain cases (Sec. 5) the general rule of law as contained in Sec. 

3 is that every suit instituted, appeal preferred and application made after the prescribed period 

shall be dismissed. 

 

 

 It states that the court may admit an application or appeal even after the expiry of the prescribed 

period of limitation, if it is satisfied that the applicant or appellant has been prevented by some 

sufficient cause, from not making the application or preferring the appeal within the prescribed 

period of limitation. 

 Extension of time cannot be claimed as a right. The extension of time under Sec. 5 cannot be 

claimed as it matter of right. The power of the court to grant this concession is discretionary.  

 It should, however, be noted that Sec. 5 applies only to appeals and applications; it does not apply 

to suits. 

 The reason why Sec. 5 does not apply to suits is that the per iod of limitation prescribed in most of 

the suits extends from 3 to 12 years while it does not exceed 6 months in case of app les and 

applications. 

 In view of the short period prescribed for appeals and applications. A concession has been given in 

Sec. 5. 

 Sufficient cause. The term sufficient cause is not defined anywhere in the limitation Act. It means 

a cause which is beyond the control of the appellant. The following are some of the instances 

which may be pleased as sufficient cause.  

(1) Illness, High fever through which the applicant was absolutely confined to bed.  

(2) Minority insanity. 

(3)   Imprisonment in a criminal jail may be considered as a sufficient cause in certain 

circumstances and the time spent in jail may be deducted. 

(4)  Mistake of council a bonafide mistake of a counsel in computation of limitation period for 

appeal. 
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Section 6 further provides the following: - 

(5)     Handicap due to heavy involvement in litigation. 

 The burden to prove sufficient cause for delay in filling an application or appeal lies on the party 

applying for condonation of delay under Sec. 5. However, it is the discretion of the court to grant 

an extension of time or not.  

 Persons under legal disability (Sees. 6 to 8). The period of limitation starts from the date on which 

the cause of action has arisen. But in case of persons, sufferings from some legal disability (e.g. 

Minority or insanity), the period, of limitation runs from the date of the cessation of disability.  

 The rules to effect are given in Sees. 6, 7 and 8 

 

Legal disability: - Sec. 6 provides that a person is under a legal disability if such person is a minor, 

(the term minor includes a child in the womb) insane or an idiot.  

In such cases, the person will be entitled to fresh starting point of limitation from the date on which 

the legal disability ceases to exist subject to the following conditions:- 

(A) Such a legal disability must be existing at the time from which the period of limitation is to 

be commenced; and  

(B) The person under legal disability must be entitled to institute the suit of make an 

application.  

 

 

1) If a person is affected by several disability at one point of time, then the person may institute a suit 

or make an application after all disabilities have ceased.  

2) If one legal disability if followed by another legal disability, then the person may institute a suit or 

make an application after all disabilities have ceased.  

3) If the legal disabilities continue up to the death of the person under such disabilities, then his legal 

representative may institute the suit or make the application within the same period after the death.  

4) It may be noted that Sec. 6 does not apply to appeals.  

Sec. 7 is applicable where several persons are jointly entitled to institute the suit o r make an 

application for the execution of a decree and out of the several persons, one or some of them are 

affected by legal disability.  

 The period of limitation in such a cases is to be reckoned depending upon whether discharge can 

be made with or without the consent of the person under legal disability.  

 If discharge can be given with the consent of such person, the period of limitation will start only 

after the disability is removed.  

 Where the consent of the person under legal disability is not required, time will run against them 

all.  

 It may be noted that Sec. 7 does not apply to appeals.  

Explanation: - where the right of suit resides in a number of individuals the combined effect of 

Sec. 7 is that:-  

 If any of them is under a legal disability but one of them is legally competent to give a full 

discharge on behalf of all of them, the suit will be governed by the ordinary law of limitation.  

 But if there is none competent among them to give a valid and full discharge, then time will not 

run against any of them ceased to be under disability.  
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Section 8 – is an exception to Sec. 6 & 7.  

Continuous running of time (Sec. 9)  

 

Exclusion of time in legal proceedings (Sec. 12)  

Examples: - A Band C are partners in a firm. A is insane while B is a minor. The firm owes a debt 

to D. C can give a discharge of the debt without the concurrence of A and B. Time runs against all 

the three partners.  

A firm of which A, Band C are partners owners owes a debt to D. A is a minor while B and C are 

insane, Time will not run against any of the three partners until A attains majority or B or C 

becomes sane.  

 

 

 According to this section, the period of limitation cannot be extended beyond 3 years from the 

cessation of disability.  

 But if the ordinary period of limitation computed from the original accrual of the cause of action, 

expires more than 3 years after the cessation of the disability, such period will allowed.  

 

 

 

 This Section provides that where the limitation period has started, no subsequent disability of 

inability to institute a suit or make an application can step it.  

 This section is based on the principle that once the time for filling suit or an application starts 

running, it will continue to run till it has exhausted the full prescribed period.  

 Disability connotes legal disability.  

 It is want of legal qualification act, e.g., want of capacity to act. It is the state of being insane or 

idiot. Inability on the other hand, connotes want of physical power to act. Illness, poverty, etc. are 

instances of inability.  

 

 

Following Period shall be excluded in computing the period of limitation for proceedings mentioned;  

1. In computing the period of limitation for a suit, the day on which the time begins to run shall 

be excluded.  

2. In computing the period of limitation for (a) an appeal or(b) an application for appeal, or (C) 

revision, or review of a judgment, the following periods shall be excluded- 

I. The day on which the period begins to run,  

II. The day on which the judgment was pronounced.  

III. The time required for obtaining a copy of the decree, and  

IV. The time required for obtaining a copy of the judgment.  

3. In computing the period of limitation prescribed for an application for revision or review. The 

following shall be excluded.  

(i) The day on which the period begins to run.  

(ii) The day on which the judgment was pronounced,  

(iii) The time required for obtaining a copy of the decree, and  

(iv) The time required for obtaining a copy of the judgment. 

4. In computing the period of limitation prescribed for an application to se4t aside an award, the 

following shall be excluded; 

(i) The day on which the period begins to run; and  

(ii) The time required for obtaining a copy of the award.  
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5. In computing the period prescribed for any other application, only the day on which the time 

begins to run shall be excluded.  

 

 Effect of announcement of a liability on the period of Limitation (Sec. 18)  

 Sometimes a liability may be acknowledged by the party against whom the liability is alleged 

within the period of limitation.  

 If this acknowledgement is made in writing. It would give rise to a fresh period of limitation and it 

would run from the date of acknowledgement.  

Example: A borrows money from B on 1st January, 1991. The debt will become time-barred after 

the expiry of 3 years. On 1st, July, 1993, A writes a letter to B saying that he is sorry that he not 

been able to pay and now promises to pay the full amount within 3 months. Afresh period of 

limitation (3 years) shall start from 1st July, 1993. 

Note: - It is not necessary that an acknowledgement must contain an express or implied promise to 

pay. What is necessary is that there should be an admission of subsisting liability.  

 The essential requisites of a valid acknowledgment under Sec. 18 are as follows.  

 The acknowledgement must have made before the expiration of the prescribed period of limitation.  

 The acknowledgement must have been made by the party against whom the right is claimed.  

 The acknowledgement must be in writing.  

 The acknowledgement must be in respect of some liability or a particular property or right claimed 

in the suit or application.  

 The acknowledgement is not required to made to the creditor or the person entitled to the property: 

it may be made to any person even to a stranger.  

 Effect of part payment of principal amount or payment of interest on period of limitation Sec. 19) 

– this section states for the extension of the period of the period of limitation when part payment 

of the principal amount or payment of interest is made.  

 When payment on account of the debt or of interest on a legacy is made before the expiration of 

the prescribed period, by the person liable to pay the debt or by his agent duly authorized his 

behalf.  

 A fresh period of limitation shall be computed from the time when the payment was made.  

 Further part payment of the principal amount or payment of interest money is also required to be 

acknowledgement and such acknowledgment must appear either in the hand writing of the person 

making the payment or must appear in a writing signed by the person making the payment.  

Note: - where a mortgaged land is in the possession of the mortagee, the receipt of the rent or 

produce of such land shall be deemed to be a payment.  

 Thus, according to sec. 19 a fresh period of limitation become available to the creditor when part 

payment of debt or payment of interest is made by the debtor before the expiration of the period of 

limitation.  

o Some of the Important Limitation Periods 

o Suits relating to contracts.                                                                      3 years 

o Suits relating to movable property.                                                         3 years 

o Suits for arrears of Rent.                                                                         3 years 

o Suits for settlement of accounts and a share of profits of a partnership.  3 years 

o Suit in respect of wages due to seamen.      3 years 

o Suit in respect of wages due to other employees.     3 years 
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o Suit in respect of price of food or drinks sold by a hotel or restaurant.   3 years 

o Suit for money payable or money lent- 3 years from the time when the loan is made. 

o Suit for specific performance of contract-3 years from the date fixed for performance.  

o Suit in respect of compensation for false imprisonment. 

o Suit in respect of compensation for malicious prosecution    

o Suit in relating to possession of immovable property mortgaged. 

o Suit to enforce payment of money secured by mortgage  

o An appeal against the sentence of death passed by the sessions court of by the High court 30 

days 
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Introduction 

Sec. 3 of the Act only recognizes the first two categories of evidence.  

 

 

 
 

 

 

 

The object of the Evidence Act is to prevent mischief in admission of evidence by enacting correct 

and uniform rules of practice. The main principles of the Act are:  

(i) Evidence must be pinned down to matter in issue; 

(ii) Best possible evidence must be tendered and  

(iii) Hearsay evidence must be kept out or disregarded.  

 

Evidence is generally divided into three categories - 

1. Oral or personal,  

2. Documentary, 

3. Material. 

 

 

Oral evidence means and includes all statements which the Court permits or requires to be made 

before it by witnesses, in relation to matters of fact under inquiry,  

Documentary Evidence means and includes all documents produced for the inspection of the Court.  

Real or material evidence is supplied by material object for inspection of the Court like the weapon 

of offence, etc.  

For the purpose of evidence, facts are divided into  

1. Facts in issue, and  

2. Relevant facts. 

The facts which are constituents of a litigated right, or liability are called facts in issue (Sec. 3) in 

order to prove the existence or non – existence of facts in issue, certain other interconnected facts may 

be given in evidence. These are termed as relevant facts (Sec. 5) 

 

 The rules of evidence for civil and criminal cases are in general, the same, but there is a marked 

difference in the effect of evidence in civil and criminal cases.  

 In a civil cases a mere preponderance of probability is a sufficient basis of decision and hence 

Courts can decide on balance of probability.  

 In a criminal case the fundamental principle is that “it is better that ten guilty men should escape 

than one innocent man should suffer”.  

 Acting on this principle Courts insist on a higher degree of proof in criminal cases. Even if it is 

not a rule of law, it is a rule of prudence founded on public policy.  

 

Facts in issue The expression facts in issue means and includes any fact from which, the existence, 

non-existence, nature or extent of any right or liability is asserted or denied in any suit.  

 

25 UNIT 4: THE INDIAN EVIDENCE ACT, 1872 



THE INDIAN EVIDENCE ACT, 1872 General Laws 

 

SANYOG VYAS LAW CLASSES Page 208 
 

Example: A accused of the murder of B. 

Evidence ‘Evidence’ means and includes-  

 

Relevancy of Facts  

MEANING OF RES GESTAE  

 

Motive, preparation and previous or subsequent conduct (Sec.8)  

 

Preparation means the means and measures necessary for the Commission of any offence.  

 

  

 At his trial the following facts may be in issue:  

 That A caused B’s death; 

 That A intended to cause Bs death;  

 That A had received grave and sudden provocation from B; 

 That A at a time of doing the act which caused B’s death, was by reason of unsoundness of mind, 

incapable of knowing its nature.  

 

 

1. All statements which the Court permits or requires to be made before it by witnesses, in relation to 

matters of fact under inquiry: such statements are called oral evidence:  

2. All documents including electronic records produced for the inspection of the Court; such 

documents are called documentary evidence.  

 

 

 

 Res gestae means surrounding or accompanying circumstances, which are inseparable from the 

facts in issue and are necessary to explain the nature of the main act.  

 They include acts or declarations accompanying or explaining the transaction or fact in issue.  

 The area of events covered by res gestae depends upon the circumstances of each case.  

 Relevancy of facts forming part of the same transaction (Sec. 6)  

 Sec. 6 lays down the requirement that the interconnection between facts in issue and other 

connected facts must be such that they form part of the same transaction.  

 A transaction may be defined as a group of facts so connected together so as to be referred to by a 

single legal name as a crime or a wrong or any other subject of inquiry which may be in is sue.  

 “Facts which, though not in issue, are so connected with a fact in issue as to form part of the same 

transaction, are relevant, whether they occurred at the same time and place or at different times 

and places.”  

 Examples A is accused of the murder of B by beating him whatever was said or done by A OR B 

or the by- standers at the beating or so shortly before or after it as to form part of the transaction, 

is a relevant fact.  

 

 

 

 Every crime has three stages-formations of motive, preparation, attempt to commit the crime   and 

actual commission of crime.  

 Motive is that part which induces or moves a person to act in a certain way.  

 It is the emotion supposed to have led to the act. There can be no action without a motive.  

 

 

 Premeditated crime is necessarily preceded by appropriate preparation.  

 Preparation on the part of the accused to accomplish the crime, or to prevent its is discovery or to 

aid his escape or to avert suspicion are relevant on the question of his guilt.  
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Admission 

 

Confession 

 

 It is sometimes difficult to prove motive by- direct evidence and hence it is sought to be 

established by circumstantial evidence, namely, the conduct of the person.  

 It assumes more importance when the case rests only on circumstantial evidence.  

Conduct: - Conduct means attempt to commit the crime and actual commission of the crime.  

 The word ‘conduct’ means behavior. The conduct may be previous or subsequent to the crime.  

 Preparation and previous attempt are instances of previous conduct.  

 In subsequent conduct are included the concealment, disguise , flight, etc 

o Thus the conduct of person accused of an offence after its commission is relevant as it tends to 

explain his position towards the offence.  

o Example;- The question is, whether A robbed B .The Facts that after B was robbed C said in 

A’s presence the Police are coming to look for the man who robbed B”, and that immediately 

thereafter A ran away, are relevant. 

 

 

 An Admission is a statement, oral or documentary given by a person admitting a fact which 

suggests as to the existence of his liability.  

 For the applicability of this provision, admission must be against the interest of maker.  

 An Admission is the best evidence against the party making it.  

 Though it is not conclusive, it shifts the owners to the maker on this principle that what a party 

himself admits to be true may be reasonably presumed to be true so that until the presumption is 

rebutted, the fact admitted must be taken to be true. 

 

 

 The term confession is not defined in the Indian Evidence Act, 1872. Hence the definition of 

Admission given in sec. 17 is also applicable to confession. 

 Thus, Confession is a statement given by an accused admitting his guilt.  

 A Confession is received in evidence on the presumption that no person will voluntary make a 

statement which is against his interest.  

 It is excluded from evidence if it is a vitiated by inducement etc. because the force of a confession 

depends upon its voluntary character. 

 Judicial and extrajudicial confessions: Confessions are divided in two classes, namely: - judicial 

and extra-judicial. 

 A judicial confession is that which s made to magistrate or in court, in the due course of legal 

proceedings 

 A confession which is made neither to magistrate nor in the course of legal proceedings is an extra 

judicial confession (where the confession. is made to any person outside the court). 

 The evidence of extra -judicial confession in the very nature of things is weak piece of evidence.  
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Provisions relating to Confessions 

 

Hearsay evidence is no evidence”.  

 

Distinction between confession and Admission 

S. No. Admission Confession 

1. Admission may be oral. Confession even it is oral, it is recorded in 

writing and signed by the parties.  

2. Admission may be made 

under Compulsion.  

Confession has to be voluntary.  

3. Admission may be made by 

anybody. 

Confession shall be by accused only.  

4. Admission can be on behalf 

of another. 

Confession has to be done by self only.  

5. Admission is allowed in civil 

and criminal cases.  

Generally, it is available only in criminal 

cases.  

6. All admissions need not be 

confessions.  

All confessions are admissions.  

 

 

Confession must be free and on voluntarily basis: - Under Sec. 24 a confession made by an accused 

person is irrelevant in a criminal case if it is caused by (a) inducement, (b) threat, or (c) promise.  

 

Sec. 25: A confession made to a police officer will irrelevant and is inadmissible in evidence; as 

such confession is treated as untrustworthy.  

 Sec. 26: A confession made by a person whilst in custody of a police officer shall not be 

admissible unless it is made in the immediate presence of a magistrate.  

 A Person in custody is presumed to be under the influence of the police.  

 Sec. 27 is an exception and provides that if the confession made to a police officer leads to the 

discovery of facts, things, documents etc, that part of the information in the confession is 

admissible.  

 A Confesses to the police that he has murdered B with a revolver and that revolver is with C. 

After that police recovered the revolver from C. In this case section 27 shall be applic able. 

 Sec. 30 provides that when a statement in the form of a confession is given by co -accused, then 

such statement may be used against another co-accused.  

 Example A and B are jointly tried for the murder of C it is proved that A said. “B and I 

murdered C ‘.The Court may be considering the effect of this confession in-to and reject in-to. 

 

 

 Section 59 provides that all facts except the content of documents may be proved by oral evidence.  

 Section 60 provides that all oral evidence must in all cases be direct. 

 Therefore, the statement given above is correct. 

 The reasons for this statement are: 

(i) the lack of an oath and the absence of an opportunity to cross examine,  

(ii) the irresponsibility  of the original declarant, who made the statement; 

(iii) the depreciation of truth in the process of repetition by different persons;  

(iv) the opportunities for fraud which the admission of hearing would offer.  

(v)  
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However, hearsay evidence is admissible in the following cases:  

 

FACTS OF WHICH EVIDENCE CANNOT BE GIVEN 

 

 

 

(i) admissions and confessions. 

(ii) Statements made by persons dead or who cannot be called as witnesses(including dying 

declarations); 

(iii) Previous deposition of persons who are dead or who cannot be called as witness;  

(iv) Entries in books of accounts kept in the course of business; 

(v) Entries in public registers or records. 

 

 

 There are some facts of which evidence cannot be given though they are relevant facts.  

 They are classified as privileged communications.  

 In relation to evidence, privilege means a right to refuse to disclose a fact. 

 A privilege may permit a witness to decline answer a question or to produce a document at the 

hearing or to disclose a document before trial.  

 The principles of privilege from disclosure are based on public policy. 

 

1. Privilege of judges an Magistrates (Secs.121) No Judge or Magistrate shall except upon The 

special order of some court to which he is subordinate be compelled to answer any Question as to his 

own conduct in court as such Judge or as to anything which came to his in court as such judge; but he 

may be examined as other matters which occurred in his presence whilst he was so acting.  

 

2. Communications during marriage (sec.122).  No persons who is or has been married shall be 

compelled to disclose any communication made to him during marriage by any person to whom he is 

or has been married. 

 Likewise no person shall be permitted to disclose any such communication, unless the person 

who made it or his representative in interest consents.  

 This section rests on the ground that the admissions of testimony would have powerful 

tendency to disturb the peace of families.  

 

3. Evidence as to affairs of state (Sec.123) No shall be permitted to give any evidence derived from 

unpublished official records relating to any affairs of state, except with the permission.  

 

4. Official communications (sec.124) No public officer shall compelled to disclose communications 

made to him in- official confidence, when he considers that the public interests would suffer by the 

disclosure. 

 

5. Information as to commission of offences (Sec.125) No Magistrate or police officer shall be 

compelled to say when he got any information as the commission of any offence.  

 

6. Professional communications (Sec.126) No. barrister, pleader or vakali any time shall be 

permitted unless with his client’s express consent, to disclose any communication made to him in the 

course and for the purpose of his employment. 
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Likewise he shall not be permitted to state the contents of any document with which he has become 

acquainted in the course his professional employment or to disclose any advice given by him to his 

client in the course and for the purpose of such employment.  

1. Section 126 to apply to interpreters.etc. (Sec.127). the provisions of sec.126 shall apply to 

interpreters, and the clerks or servants of barristers, and vakils.  
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OBJECT: -  

 

The main object of the Code of Criminal Procedure, 1973 is thus to supplement the Indian Penal 

code, 1860 by rules of procedure. 

Definitions 

Anticipatory bail (Sec .438) 

 

 
 

 

 

 

 The object of the code of Criminal Procedure, 1973 is to provide machinery for the punishment of 

offences against the substantive criminal law (as given in the Indian Penal Code. 1860) and to ensure to 

the accused a fair trial for the ascertainment of his guilt or innocence.  

 The Code prescribes the procedure for the trial of offences which the Indian Penal Code, 1860 defines.  

 The Indian Penal Code, 1860 defines which the Indian Penal Punishment; 

 The Code of Criminal Procedure, 1973, on the other hand, creates different grades of Courts, prescribes 

power of such Courts to take cognizance of offences and deals with the several proceedings of the 

Courts at the various stages of the inquiry or trial.  

 

 

 

 

1. Offence (Sec. 2(n)) It means any act or omission made punishable by any law for the time being in 

force.  

 There is a presumption that mens rea, an evil intention or knowledge of the wrongfulness of act, is an 

essential ingredient in every offence.  

 Actus non facit ream nisi mens sit rea, which means an act does not constitute guilt unless it is done 

with a guilty intent, is the fundamental principle of penal liability.  

 

2. Bailable and non-bailable offences (Sec. 2 a) Bailable offence means an offence which is shown as 

bailable in the First Schedule of the code, or which is made bailable by any other law for the time being 

in force.  

3. Non –bailable offence means any other offence.  Bail means the release of an accused from the 

custody of the officers of law and entrusting him to the private custody of persons who become bound as 

sureties to produce the accused to answer the charge at the stipulated time or date. 

Bailabe offences are less serious than non-bailable offences.  

In bailable offences bail is granted as a right either by the police officer in charge of the accused person 

or by the Court.  

In case of non-bailable offences bail is not granted as a right, but it depends upon the discretion of the 

Court. 

 

 

 It is a bail which is granted to a person who apprehends arrest but has not yet been arrested. When any 

person has reason to believe that he may be arrested on an accusation of having committed a non-

bailable offence, he may apply to the High Court or the Court of Session for a direction under Sec. 438. 

 The Court may, if it thinks fit, direct that in the event of such arrest, he shall be released on bail.  

26 CRIMINAL PROCEDURE CODE, 1973 
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 The Court grants anticipatory bail subject to the following conditions:-  

(1) That the accused shall make himself available for interrogation by a police officer as and when 

required: 

(2) That he shall not threaten the witnesses to make them hostile: 

(3) That he shall not leave India without the previous permission of the Court.  

 

3. Cognizable and non-cognizable offences [Sec. 2(c)] Cognizable offence means an offence in which a 

police officer may arrest a person without warrant.  

 Cognizable offences are generally more serious in nature and are heavily punishable.  

 In such cases the police have hardly any time or opportunity to obtain a warrant of arrest from the 

Court as the offender may escape by the time a warrant is obtained or he may tamper with material 

evidence.  

 The examples of cognizable offences are murder, dacoity, counterfeiting coins etc.  

 

[Sec. 2(i)]: - Non-Cognizable offence it means as offence for which a police officer has no authority to 

arrest without warrant.  

 Non-Cognizable offences are less serious in nature compared to cognizable offences.  

 In case of these offences injury caused to the society is comparatively small.  

 The criminal proceedings in case of such offences are commenced after a complaint has been lodged 

by the injured or aggrieved party.  

 The examples of non-cognizable offences are: causing a simple hurt, undue influence at an election.  

 

4. Complaint [Sec. 2 (d)] It means any allegation made orally or in writing to Magistrate, with a view to his 

taking action under this code, that some person, whether known or unknown, has committed an offence. The 

Complaint does not include a police report. Police report means a report forwarded by a police officer to a 

Magistrate.  

  

5. Inquiry [Sec. 2 (g)] It means every inquiry, other than a trial, conducted under the Code by a Magistrate 

or Court. 

 

6. Investigation [Sec. 2(h)] It includes all proceedings under this Code for the Collection of evidence 

conducted by a police officer or by any person (other than a Magistrate) who is authorized by a Magistrate 

in this behalf. 

 

7. Trial: the word trial has not been defined under Criminal Procedure Code. It means the Judicial process 

in accordance with law, whereby the question of guilt or innocence of the person accused of an offence is 

determined. Thus, a trial ends either in conviction or acquittal.  

 

The three terms investigation, inquiry’ and ‘trial’ represent three different stages of a criminal case.  

In the first ‘stage a police officer either on his own or under orders of a magistrate investigates into a case. If 

he finds that no offence has been committed, he submits his report to the Magistrate who drops the 

proceedings.  

But if he finds that an offence has been committed, he sends the case to a Magistrate for a trial or an inquiry. 

This is the second stage of the case. 
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ARREST OF PERSONS  

 

ARREST BY PRIVATE PERSON AND PROCEDURE ON SUCH ARREST (SEC. 43) 

 
A PRIVATE PERSON MAY ARREST.  

 

ARREST BY MAGISTRATE (SEC. 44)  

 

The Magistrate may deal with the case himself and either convict the accused or discharge or acquit him.  

In serious offences the trial is before the Sessions Court. Which may either convict or acquit the accused.  

 

 

When police may arrest without warrant (Sec. 41) 

Any Police officer may without an order from a Magistrate and without a warrant, arrest any person- 

(1) who has been concerned in any cognizable offence: of  

(2) who has in his possession without lawful excuse, any implement of house –breaking: or  

(3) Who has been proclaimed as an offender either under this Code or by an order or the State Government: 

or 

(4) In whose possession anything is found which may reasonably be suspected to be stolen property; or  

(5) Who obstructs a police officer while in the execution of his duty, or who has escaped, or attempts to 

escape, from lawful custody; or  

(6) Who is reasonably suspected of being a deserter from any of the Armed Forces of the Union: or  

(7) Who has committed any act at any place out of India, which if committed in India, it would have been 

punishable as an offence, and for which he is, liable to be apprehended or detained in custody in India: 

or  

(8) Who, being a released convict, commits a breach of any rule, relating to notification of residence of a 

released convict: or  

(9) For whose arrest any requisition, whether written or oral has been received from another police officer.  

(10) The requisition should specify the person to be arrested and the offence or other cause for which the 

arrest is to be made.  

(11) Further it should appear from the requisition that the person might lawfully be arrested without a 

warrant by the officer who issued the requisition.  

(12) Arrest on refusal to give name and residence (Sec. 42). A person who has committed a non-cognizable 

offence does not give his name or residence, or gives a name or residence which the police officer 

considers it to be false.  

 The Police Office may arrest such a person in order that his name or residence may be ascertained.  

 When the true name and residence of such person have been ascertained, he shall be released on his 

executing a bond, to appear before a Magistrate if so required.  

 If his true name and residence cannot b ascertained within 24 hours from the time of arrest or he fails 

to execute the bond, or furnish sufficient sureties, he shall forthwith be forwarded to the nearest 

Magistrate having jurisdiction.  

 

 

 

 

(a) any person who in his presence commits a non-bailable and cognizable offence, or  

(b) any proclaimed offender.  

 

 

 When any offence is committed in the presence of a Judicial Magistrate within his local jurisdiction, he 

may himself arrest or order any person to arrest the offender.  

 Upon such arrest, he may, subject to the provisions as to bail, commit the offender to custody.  
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INFORMATION TO THE POLICE (SEC. 154)  

 

SEC. 155  

 

PERSON ONCE CONVICTED OR ACQUITTED NOT TO BE TRIED FOR SAME OFFENCE 

(SEC.300) 

(SEC. 260) 

 

 

 Any person who is aware of any cognizable offence may give information to the police. The information 

so received shall be recorded in the manner prescribed under the Code. The information so recorded u/s 

154 is known as First information Report. (FIR). 

 Where the Concerned Police Officer does not record the aforesaid information, the person giving the 

information can do the following:-  

(1) Inform the Superintendent of Police regarding the refusal of the concerned Police Officer.  

In such a case, the Superintendent of Police himself shall record the information and investigate the 

matter.  

(2) Inform the concerned Magistrate who, in turn, shall take the action against the concerned Police 

Officer.  

 

 

 If any person gives information to an officer in Charge of the concerned police station of the 

commissioning of a non cognizable offence, the officer shall enter the substance of such information in a 

particular book prescribed by the State Govt.  

 The officer, thereafter, shall refer the information to the Magistrate for appropriate direction. 

 A Police officer shall not investigate a non-cognizable case without the order of a Magistrate.  

 Where a case relates to two or more offences of which at least one is cognizable, the case shall be 

deemed to be a cognizable case, irrespective of the fact that the other offences are non-cognizable.  

 

 

 

 

A person who has once been tried by a Court of competent jurisdiction for an offence and convicted or 

acquitted of such offence shall, when such conviction or acquittal remains in force, not be liable to be tried 

again for the same offence.  

(i) SUMMARY TRIAL. Give effect to the Fundamental Right to Information, which will contribute to 

strengthening democracy, improving governance, increasing public participation, promoting 

transparency and accountability and reducing corruption. 

(ii) Establish voluntary and mandatory mechanisms or procedures to give effect to right to information in 

a manner which enables persons to obtain access to records of public authorities in a swift, effective, 

inexpensive and reasonable manner. 

(iii) Promote transparency, accountability and effective governance of all public authorities by 

empowering and educating all persons to understand their rights.  

 

 

 The object of summary trial is to ensure speedy trial of some minor offences by dispensing with 

formalities or delay in proceedings.  

 The question whether a case may be tried summarily by a magistrate is a matter of discretion of the 

Magistrate.  
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THESE OFFENCES MAY BE AS FOLLOWS:- 

SUMMONS AND WARRANT CASES  

 

 

 

(1) offences not Punishable with death, imprisonment for life or imprisonment for a term exceeding 2 

years; 

(2) theft where the value of the property stolen does not exceed Rs. 200; 

(3) receiving or retaining stolen property where the value of property does not exceed Rs. 200 ; 

(4) assisting in the concealment or disposal of stolen property, where the Value of such property does 

not exceed Rs. 200 ; 

(5) insult with intent to provoke a breach of the peace, and criminal intimidation ;  

 

 

 According to Sec. 2 (x), “warrant case” means a case relating to an offence punishable with death, 

imprisonment for life or imprisonment for a term exceeding two years. 

 According to Sec. 2 (w), “Summons Case” means a case relating to an offence, and not being a warrant 

case.  

 The distinction between the two terms is based on the quantum of the punishment that can be awarded.  

 The cases which are punishable with imprisonment up to 2 years are summon cases and the rest are all 

warrant cases.  

 Further, in summon cases, the court order is directly issued to a person to produce himself before the 

court, where as in a warrant case, the court order is issued to the police to product the person concerned 

before the Court.  

 The above classification of cases helps us in distinguishing between ordinary and serious offences.  

 Accordingly, different procedure of trial is prescribed for the two.  

 Serious offences are tried under the procedure laid down for warrant cases.  

 Minor offences or those which are not very serious are tried under the procedure laid down for summons 

cases.  

 Summary trial can be conducted only by a Chief Judicial Magistrate. 

 Sec. 262 provides that if in a summary trial the accused is found guilty, he shall not be sentenced to 

imprisonment 3 Months.  
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INTRODUCTION 

T: -  

 

The Procedure must meet the following requirements: 

 

The Code consists of two divisions  

 

Definitions 

 

 

 
 

 

 

 

Civil Procedure code is the general laws relating to civil suits in every society. There are two sets of laws 

viz. 

(1) Substantive laws and  

(2) Procedural Laws 

Substantive laws determine the rights and obligations of citizens 

 Procedural laws prescribe the procedure for the enforcement for of such rights and obligations.  

 Of the two substantive laws are no doubt the more important. 

 But the efficiency of substantive laws, to a large extent, depends upon the quality of procedural laws.  

 Unless the procedure is simple expeditious and inexpensive, the substantive laws however good, are  

bound to fail in their purpose 

 

 

 

1. Requirement of effectiveness, i.e., and adequate organisation of the courts for the efficient 

distribution and dispatch of business. 

2. Requirement of simplicity and speed, i.e. freedom from mere technicalities at all stages. 

3. Requirement of fairness, i.e. clear definition of issues, and wherever possible. the elimination of any 

element of surprise at the trail. 

4. Effectiveness of the trail, i.e. control and supervision by the Court of the progress of the proceedings 

and effective methods of execution: and 

5. Requirement of Substantial justice, i.e. a speedy and authoritative system if appeal. 

 

 

 The First division containing 158 Sections is the substantive law, i.e. the law which determines the right 

and the obligations of the parties to a dispute. 

 The Second division containing 51 orders each of which contains several Rules, is the procedural law, 

i.e. the law which prescribes the procedure for the enforcement of rights and obligations of the parties to 

the dispute. 

 The first division, containing substantive law can be amended only by the Parliament where as the 

second division containing procedural law, can be amended by the High Courts. 

 

 

Decree (Sec. 2 (2)) It means the formal expression if an adjudication which conclusively determines the 

rights of the parties with regard to all or any of the matters in controversy in the suit.  

 

 

27 CIVIL PROCEDURE CODE, 1908 
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A decree may be either preliminary or final 

Order 

 

Distinguish Between Decree and Order 

 

Appearance if the Parties 

 

PLACE OF FILING OF SUIT 

 

 

 

 A decree is preliminary when further proceedings have to be taken before the suit can be completely 

disposed of. 

 It is final when such adjudication completely disposes of the suit. 

 

 

Order {Sec. 2 {14}} it means the formal expression of any decision of a Civil Court which is not a decree 

(No appeal for Orders.) 

 

 

1. A decree adjudicates and conclusively determines the rights of the parties, where as and an Order does 

not do so. 

2. A decree is always appeal-able unless prohibited by the law, where as  an order is not Appealable unless 

permitted by the law. 

3. Law may even provide for second appeal in case of a Decree, where as second appeal is not possible in 

the case of an Order. 

4. A decree may be final or preliminary where as an Order cannot be preliminary and it is always final. 

 

 

 When a suit is filed by the plaintiff a summon is issued to the defendant to appear on a particular date 

fixed by the court. 

 The defendant is further directed through the summon to file the written statement (as reply) to the suit 

filed by the plaintiff. 

 On the date of hearing by the court, both the plaintiffs as well as defendant are required to present 

themselves before the court. 

 If the plaintiff does not appear on the hearing, then the court may either dismiss the suit for default or 

decide it ex-parte on the merits of the case. 

 The ex-parte order or the order relating to the dismissal of the suit can be set aside provided the plaintiff 

or the defendant as the case may be, gives a sufficient reason for his non-appearance on the date of 

hearing. 

 

 

 Sec 15 Every suit shall be instituted in the court of lowest grade. 

 Sec.16 Suits relating to immovable property are instituted in the court with in whose jurisdiction the 

immovable property is situated. 

 Sec.17 Where immovable property is situated in the jurisdiction of different courts, the suit may be filed 

in any of such courts. 

 Sec.18 Where there is apparent uncertainty regarding the jurisdiction of the court, the suit may be filed 

in any of such courts. 

 Sec. 19 Suits with regards to the compensation for wrong done to the persons or suits relating to the 

movable property can be filed in the court having the jurisdiction over the place where the wrong was 

committed or where the defendant resides. 
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Stay of Suit (Sec. 10) 

 

DOCTRINE OF RES SUB JUDICE 

 

RES JUDICATA (SEC. 11) 

 

For Example (a) A is a trader in Calcutta. B carries on business in Delhi. B by his agent in Calcutta 

buys good from A and requests A to deliver them to the East Indian Railway Company. A deliverers 

the goods accordingly in Calcutta, A may sue B for the price of the goods either in Calcutta, where the 

cause of action has arisen or in delhi, where B carries on Business. 

A resides at Simla B at Calcutta and C at Delhi. A, B and C being together at Varanasi, B and C make 

a joint promissory note payable on demand and deliver it to A. A may sue B and C at Varansai  where 

the cause of action arose. He may also sue them at Calcutta where B resides, or at Delhi where C 

resides but in each of these cases, if the non resident defendant objects the suit cannot proceed without 

the leave of the Court. 

Section 20 Further provides that in case of a company the suit may be filed at any it the following places.  

1. Place where the principal office or the head office if the company is situated. 

2. Place where the cause if action has arisen, subject to the conditions that the company has a branch 

office at such place. 

 

 

No court shall proceed with the trail of any suit in which the matter in issue is also directly and substantially 

in issue in a previously instituted suit between the same parties where such suit is pending in the same or any 

other court in India. 

 The Object of Sec. 10 is to prevent Courts of concurrent jurisdiction from simultaneously trying two 

parallel suits in respect of the same matter in issue. 

 However the pendency if a suit in a Foreign court does not bar the courts in India from trying a suit 

found on the same cause of action. 

 

 

The Principal laid down is referred to as the rule of res sub judice, i.e. a thing or matter which is under or 

before a judge or before a judge or a matter which is under judicial consideration. 

For the application of this doctrine, the following conditions must be satisfied:- 

1. A previously Instituted suit is pending in a court. 

2. The matter in issue in second suit is also directly and substantially the same as in the previous suit.  

3. The previously instituted suit is pending in the same court or any other court in India. 

4. The parties in the suit are same; and 

5. The court in which previous suit is pending has the jurisdiction from simultaneously trying two 

parallel suits in respect of same matter in issue. 

 

Case: - Wings Pharmaceuticals Vs Swan Pharmaceutical 

 A suit was instituted by the plaintiff company alleging infringement by the defendant company by 

using trade name of medicine and selling the same in wrapper and carton of identical design with 

same colour combination etc. as that of plaintiff company. A subsequent suit was instituted in 

different court by the defendant company against the plaintiff company with same allegation. The 

court held that subsequent suit should be stayed as simultaneous trial of the suits in different courts 

might result in conflicting decisions as issue involved in two suits was totally identical. 

 

 

Sec. 11 deals with the doctrine of res judicata which means a thing already adjudicated upon. 
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CONCEPTS: - SET OFF, COUNTER CLAIM AND EQUITABLE SET-OFF 

Set off (Rule 6, Order 8) 

Counter Claim by defendant (Rule 6-A Order 8) 

 

Equitable Set-off 

 

INJUNCTIONS AND INTERLOCUTORY ORDERS 

 

Res means a thing, and judicata means already decided upon. 

The doctrine of res judicata thus means an issue which has been adjudged 

It is based on two fundamental principles, namely:-  

1. No one shall re-agitate for the same cause of action. This principal is meant to protect the litigant from a 

vexatious multiplicity of suits. 

2. It is in the interest of the State that there should be an end to litigation. This principal is based on the 

ground of public policy. The doctrine of res-judicata or rule of conclusiveness of judgements provides 

that once the matter is finally decided by a competent court, no party can be permitted to re open it in 

subsequent litigation. The Principle states the no one shall be vexed twice for the same cause. It 

prevents two different decrees on the same subject. 

 

To apply this doctrine, the following conditions must be fulfilled: 

 The matter in both the former and latter suits should be directly and substantially the same.  

 The former suit should have been decided; 

 Parties in two suits are same; and 

 The court which determines the earlier suit must be competent to decide it. 

Note: - Sec. 11 will not be applicable in those circumstances where the first suit have been dismissed on 

technical ground and has not been decided on the merits of the case. 

 

 

 

 Set-off is a reciprocal acquittal (Adjustment) of debts between the plaintiff and the defendant. In an 

action for recovery of money by the plaintiff, a set-off is a cross- claim for money by the defendant for 

which he has a right of action against the plaintiff. 

 Set-off has the effect of extinguishing the plaintiffs claim to the extent of the amount claimed by the 

defendant as a cross claim. 

 When in a suit for recovery of money the defendant may claim to set- off against the plaintiffs demand 

any ascertained sum of money legally recoverable by him from the plaintiff, the defendant may present a 

written statement containing the particulars of the debt sought to be set off. 

 

 

 A defendant in suit may set up, a counter- claim against the claim of the plaintiff which arose between 

the parties. 

 The counter claim shall have the same effect as a cross suit so as to enable the court to pronounce a final 

judgement in the same suit, both on the original claim and on the counter claim. 

 This rule is applicable in the interest of public policy so as to minimize litigation between which could 

otherwise have been filed by the defendant separately. 

 

 

 When a defendant is allowed set- off in respect of a claim for an unascertained sum of money, where the 

claim arises of the same transaction, and then such set off is called equitable set-off. 

 Generally, the suits emerge from cross demands in the same transaction and this doctrine is intended to 

save the defendant from having to take resource to a separate cross suit. 
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Interlocutory orders 

 

SUMMARY PROCEDURE 

 

SUMMARY SUITS CAN BE FILED IN THE FOLLOWING CLASSES: 

 

REFERENCE, REVIEW & REVISION 

 

 

 An injunction is judicial process by which one who has invaded or is threatening to invade the rights o f 

another, is restrained from continuing or commencing such wrongful act. 

 This is a preventive relief granted at the discretion of the Court. 

 An injunction may be temporary injunction or a perpetual injunction. 

 

A temporary injunction is such as is to continue until a specified time, or until the further orders of 

the Court. 

 It may be granted at any stage of the suit. 

 It is regulated by the Code of Civil Procedure, 1908 

 A perpetual injunction can only be granted by a decree by a decree made at the hearing and upon the 

merits of the case. 

 In case of a particular injunction the defendant is perpetually restrained from doing any act which is 

against the rights of the plaintiff. It is regulated by Sec.3 of the specific relief Act.  

 

 

 Interlocutory means something intervening or happening between the commencement of legal 

proceedings and their termination. 

 Interlocutory order denotes merely order of a purely interim or temporary nature which does not decide 

or touch the important rights or liabilities of the parties. 

 It relates to matters of procedure as they arise during the suit or in the course of execution proceedings.  

 

 

 Order 37 provides for a summary procedure in respect of certain suits. 

 The essence of the summary suit is that the defendant is not, as in an ordinary suit entitled as of right to 

defend the suit. 

 The object underlying the summary procedure is to prevent unreasonable obstruction by a defendant who 

has no defence. 

 

 

a) Suits relating to Bills of exchange, hundis and promissory notes. 

b) Suits in which the plaintiff seeks only to recover a debt. 

In summary suits, the defendant is not entitled to defend the suit until he enters appearance and 

makes an application for leave to defend the suit within 10 days from the day of summons leave to defend 

may be granted to him unconditionally or upon such terms and conditions as the court thinks fit.  

However the leave to defend the suit shall not be granted in the following cases. 

 Where the defence of the defendant is frivolous(wrong) 

 Where the part of the amount claimed by the plaintiff and accepted by the defendant has not 

been deposited by the defendant in the court. 

 

 

 Reference to High Court (Sec. 113) 

 Subject to such conditions and limitations as may be prescribed, any court may state a case and refer the 

same for the opinion of the High court, and the High court may make such order thereon as it thinks fit.  
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Review (SEC. 114) means reconsideration of the decision given by the court. 

 

Revision (Sec.115) 

 

APPEALS 

 

 If the court trying the suit or appeal, finds reasonable doubt, it may draw up a statement of the facts of 

the case and the point on which doubt is entertained, and refer such statement with its own opinion on 

the point for the decision of the High court. 

 The Court may refer the case to the High Court either of its own motion or on the application of any of 

the parties. 

 The purpose of Sec. 113 is to enable the sub-ordinate courts to obtain in non-appealable cases, the 

opinion of High Court on question of law for doing justice to the parties. 

 

 

 Any person considering himself aggrieved by the judgement of a Court may apply for a review of the 

judgement to the court which passes the order. 

 The application for review can be filed where no appeal could be preferred against the order of the court 

and also in those cases where the person concerned does not want to prefer such an appeal, though such 

appeal us maintainable. 

Note: - The application to review has to be filed before the same court which has given the decision. 

Note: - A court can exercise the power of review only if it is specifically authorized to exercise such power 

under the law. 

 

 

The high court may call for the record of any case which has been decided by any court 

Subordinate to such High court and in which no appeal lies thereto. It may make such order in the case as it 

thinks fit if such subordinate Court appears- 

a) To have exercised a jurisdiction not vested in it by law or 

b) To have failed to exercise a jurisdiction so vested or 

c) To have acted in the exercise of its jurisdiction illegally or with material irregularity. 

 

 

 Appeal is an application by which a party requests an appellate court to set aside or modify the decision 

of the subordinate court. 

 The Civil Procedure Code provides following four kind of appeals. 

1. Appeals from original decrees: - Appeal from original decree may be preferred from any decree 

passed by any court exercising original jurisdiction, to the court authorized to hear appeals from the 

decision of such court on point of law as well as on points of facts. In this case there is always a right 

to appeal, unless there is specific prohibition to such a right. 

2. Second Appeal:- A second appeal lie to the high court from any decree passed in appeal by any court 

subordinate to the High Court, if the High Court is satisfied that the case involves a substantial 

question of law. 

3. Appeals against the Orders:- In general, appeals against the order are not allowed. 

However, if it is specifically permitted under the provisions of law, appeal can be filed against the 

orders on the grounds of defects or irregularity in law. 

4. Appeal to Supreme Court: - An appeal can be filed to the Supreme Court in respect of those decrees 

which have been passed by High Courts in their original jurisdiction. 
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SUITS BY OR AGAINST MINORS 

 

 

 

Order 32 of the Code deals with the provisions relating to suits by or against minors 

 The basic rule as regards suits by or against minors is that the law protects minors against their 

immaturity and inexperience and also against the matured and experienced person. 

 Every suit by a minor shall be instituted in his name by a person who in such suit shall be called the next 

friend of the minor. 

 Where a suit is instituted by a minor without next friend, the defendant may apply for the dismissal of 

the suit. 

 Where the defendant is a minor, the court shall appoint a proper person to be guardian for the suit for  

such minor. 

 A minor plaintiff, on attaining majority shall elect 

 Whether he will or will not proceed with the suit or application 

 Where he elects to proceed with the suit or application, he shall apply for an order discharging the next 

and for leave to proceed in his own name. 

 Where he elects to abandon the suit or application, he shall apply for an order to dismiss the suit on 

repayment of the costs incurred by the defendant.    
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INTRODUCTION 

T: -  

 

SCOPE & OBJECT 

 

IMPORTANT DEFINITIONS 

Information 

 

Public Authority 

 

 

 
 

 

 

 

 To achieve the democracy in its full spirits; there should be an informed base of the citizens. 

 To curb the corruption in a country like India and to make the authorities accountable in what they do; it 

is very necessary to recognize the right of information being given to the general public. 

 As the person works better when being controlled and made accountable! 

 Thus, to promote the transparency and accountability in the working of every public authority, Right to 

Information Act has been set up for the citizen which gives them the right to secure access to the 

information under the control of public authorities. 

 The act also provides for the constitution of 

o Central Information Commission 

o State Information Commission 

 At the same time it becomes necessary to recognize the fact that the disclosure of all the information 

may hamper the principal of confidentiality! 

 Thus, the two conflicting interests are to be harmonized so as to achieve the objective of the act. 

 In RP Limited Vs. Indian Express Newspapers, the Supreme Court has held the roots of the right to 

information existing in Article 21 of the Constitution namely, the right to freedom! 

 

 

 The RTI Act came into force w.e.f. 12th October, 2005. 

 It applies to every public authority 

 It extends to the whole India except the state of Jammu & Kashmir. 

 To provide more effective access to the citizens to the information and the records maintained by the 

public authority. 

 To promote transparency and accountability in the working of every public authority. 

 To hold the public authorities and their departments accountable to the public at large. 

 

 

 

 It means any material in any form, including records, document, memos, e-mails, opinions, advices, 

press releases, circular, orders, logbooks, contracts, reports, papers, samples, models, data, material held 

in any electronic from. 

 It also includes the information relating to any private body which can be accessed by a public authority 

under any other law for the time being in force. 

 

 

 It means any authority or body or institution of self- government established or constituted : 

o by or under the Constitution; 

28 RIGHT TO INFORMATION ACT 
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Right to information 

 

Third Party 

 

Obligation of Public Authorities [Section 4] 

Specified Information 

o by any other law made by parliament; 

o by notification issued or order made by the appropriate Government, and includes any  

 body owned, controlled or substantially financed; 

 Non - Government Organization substantially financed, directly or indirectly by funds provided 

by the appropriate Government. 

 It includes : 

o Any  document, manuscript 

o Any microfilm, microfiche and facsimile copy of a document; 

o Any reproduction of image or images embodied in such microfilm (whether enlarged or not ); and 

o Any other material produced by a computer or any other device. 

 

 

 It means the right to information accessible under this act which is held by or under the control of any 

public authority and includes the right to: 

o Inspection of work, documents, records; 

o Taking notes, extracts, or certified copies of documents or records; 

o Taking certified samples of material; 

o Obtaining information in the form of diskettes, floppies, tapes, video cassettes or in any other 

electronic mode or through printouts where such information is stored in a computer or in any other 

device. 

 

 

 “Third party” means a person other than the citizen making a request for information and includes a 

public authority. 

 

 

 

 

 The public authority has to publish within 120 days of the enactment of this act the following :  

o The particulars of its organization, functions and duties; 

o The powers and duties of its officers and employees; 

o The procedure followed in the decision making process, including channels of supervision and 

accountability; 

o The norms set by it for the discharge of its functions; 

o The rules, regulations, instructions, manuals and records, held by it or under its control or used by its 

employees for discharging its functions; 

o A statement of the categories of documents that are held by it or under its control; 

o The particulars of any arrangement that exists for consultation with, or representation by, the 

members of the public in relation to the formulation of its policy or implementation thereof; 

o A statement of the boards, councils, committees and other bodies consisting of two or more persons 

constituted as its part or for the purpose of its advice, and as to whether meetings of those boards, 

councils, committees and other bodies are open to the public, or the minutes of such meetings are 

accessible for public; 

o A directory of its officers and employees; 
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Other Notable points 

 

DESIGNATION OF PUBLIC INFORMATION OFFICERS [SECTION 5] 

 

o The monthly remuneration received by each of its officers and employees, including the system of 

compensation as provided in its regulations; 

o The budget allocated to each of its agency, indicating the particulars of all plans, proposed 

expenditures and reports on disbursements made; 

o The manner of execution of subsidy programmers, including the amounts allocated and the details of 

beneficiaries of such programmers; 

o Particulars of recipients of concessions, permit or authorizations granted by it; 

o Details in respect of the information, available to or held by it, reduced in an electric form; 

o The particulars of facilities available to citizens for obtaining information, including the working 

hours of a library or reading room, if maintained for public use; 

o The names, designations and other particulars of the public information officers; 

o Such other information as may be prescribed, and thereafter update these publications every year; 

 

 

 Every public authority shall maintain all its records duly catalogued and indexed. 

 It shall ensure that all records that are appropriate to be computerized; are computerized and connected 

through a network all over the country on different systems so that access to such records is facilitated 

within a reasonable time and subject to availability of resources. 

 It shall be a constant Endeavour of every public authority to provide maximum information suo motu to 

the public at regular intervals through various means of communications, including internet, so that 

public have minimum resort to the use of this Act to obtain information. 

 Every information shall be disseminated widely and in such form and manner which is easily accessible 

to the public. 

 

 

 Every public authority shall, within 100 days of the enactment of this Act, designate the required number 

of officers as 

o Central Public Information Officers ( CPIO ) or 

o State Public Information Officers ( SAPIO ), 

o In all administrative units or offices to provide information to person requesting for the information 

under this Act. 

 Also, every public authority shall, within 100 days of the enactment of this Act, designate an officer, at 

each sub- divisional level or other sub-district level as a 

o Central Assistant Public Information Officer, ( CAPIO ) or 

o State Assistant Public Information Officer ( SAPIO ), 

o To receive the applications for information or appeals under this Act for forwarding the same 

forthwith to the central or the State Public Information Officer. 

 Where an application for information or appeal is given to a CAPIO or SAPIO, 5 days shall be added in 

computing the period for response. 

 Every CPIO or SPIO, shall 

o Deal with requests from persons seeking information and  

o Render reasonable assistance to the persons seeking such information. 
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REQUEST FOR OBTAINING THE INFORMATION [SECTION 6] 

 

DISPOSAL OF REQUEST [SECTION 7] 

 

 

 

 A person who wants to obtain any information, shall make a request 

o In writing or 

o Through electronic means in 

o English or 

o Hindi or 

o In the official language of the area in which the application is being made 

 The application shall be accompanied by the prescribed fees. 

 It shall be made to : 

o The CPIO or SPIO, of the concerned public authority; 

o The CAPIO or SAPIO 

 The particulars of the information sought shall be specified. 

 Where such request cannot be made in writing, the CPIO or SPIO shall render all reasonable assistance 

to the person making the request orally to reduce the same in writing. 

 The applicant shall not be required to give any reason for requesting the information or any other 

personal details except those that may be necessary for contacting him. 

 Where an application is made to a public authority requesting for an information : 

o Which is held by another public authority; or 

o A subject matter of which is more closely connected with the functions of another public authority, 

then the public authority, to which such application is made, shall transfer the application within 5 

days to that other person authority and inform the applicant immediately about such transfer. 

 

 

 The CPIO or SPIO shall either provide the information or reject the request within 30 days of the receipt 

of the request. 

 Where the information sought for concerns the life or liberty of a person, it shall be provided within 48 

hours of the receipt of the request. 

 The information shall be provided free of charge if a public authority fails to comply with the time 

limits. 

 If the CPIO or SPIO fails to give decision on the request for information within 30 days, the request shall 

be deemed to have refused. 

 Where a request has been rejected, the CPIO or SPIO shall communicate to the person making the 

request: 

o the reason for such rejection; 

o the period within which an appeal against such rejection may be preferred and 

o the particulars of the appellate authority 

 Where access to information is to be provided in the printed or in any electronic format, the applicant 

shall pay the prescribed fees. 

 If any additional fee is necessary; the CPIO or SPIO shall send an intimation to the person making the 

request, giving the details of further fees together with the calculations made to arrive at this amount. 

 No fee shall be charged from the people who are below poverty line. 

 Where the person to whom information is to be provided is sensorily disabled, the CPIO or SPIO shall 

provide assistance to enable access to the information. 
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PARTIAL DISCLOSURE OF INFORMATION [SECTION] 

THIRD PARTY INFORMATION [SECTION 11] 

 

 Information shall ordinarily be provided in the form in which it is sought unless it would 

disproportionately divert the resources of the public authority or would be detrimental to the safety or 

preservation of the record in question. 

 

 

 

 If any information has been demanded of which only a part can be disclosed then such part shall be 

provided to the applicant, but only if it can be severed from the exempt information. 

 However, the notice of the following shall be given to the applicant: 

o That only part of the record request is being provided; 

o The reason for such decision, 

o The name of the person giving the decision; 

o The designation of the person giving the decision; 

o The details of the fees calculated and the amount of fee which the applicant is required to deposit; 

and 

o His or her rights with respect to review of the decision regarding 

 Non- disclosure of part of the information, 

 The amount of fee charged or, including the particulars of 

 The senior officer 

 Time limit, 

 Process 

 

 

 Where the request for information is made and the information 

o Relates to a third party 

o Has been supplied be a third party and 

o Has been treated as confidential by that third party, Then the CPIO or SPIO shall given a written 

notice to such third party within 5 days from the receipt of the request, 

o Of the request and 

o Of the fact that CPIO or SPIO intends to disclose the information or record, or part thereof. 

 The CPIO or SPIO shall invite the third party to make a submission in writing or orally, regarding 

whether the information should be disclosed, and such submission of the third party shall be kept in view 

while taking a decision about disclosure of information. 

 Disclosure may be allowed if the public interest in disclosure outweighs in importance any possible 

harm or injury to the interests of such third party ( except in the case of trade or commercial secrets 

protected by law) 

 The third party shall, within 10 days from the date of receipt of such notice, be given the opportunity to 

make representation against the proposed disclosure. 

 The CPIO or SPIO shall make a decision as to decision of information within 40 days after receipt of the 

request and give the notice in writing of his decision to the third party. 

 The notice shall include a statement that the third party is entitled to prefer an appeal against the 

decision. 
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EXEMPTION FRO DISCLOSURE OF INFORMATION [SECTION 8] 

INTELLIGENCE AND SECURITY ORGANIZATIN [SECTION 24 AND SCHEDULE II] 

General Rule 

 

 

 Information the disclosure of which prejudicially affects the sovereignty and integrity of India, the 

security, strategic, scientific or economic interests of the state, relation with foreign state or lead to 

incitement of an offence; 

 Information which has been expressly forbidden to be published by any court 

 Information the disclosure of which constitutes contempt of court 

 Information, the disclosure of which would cause a breach of privilege of parliament of the State 

Legislature 

 Information including commercial confidence, trade secret or intellectual property, the disclosure of 

which would harm the competitive position of a third party, unless the competent authority is satisfied 

that larger public interest warrants the disclosure of such information; 

 Information available to a person in his fiduciary relationship, unless the competent authority is satisfied 

that the larger public interest warrants the disclosure of such information 

 Information received in confidence from foreign government 

 Information, the disclosure of which would endanger the life or physical safety of any person 

 Information which would impede the process of investigation or apprehension or prosecution of 

offenders 

 Cabinets papers including records of deliberation of the Council or Ministers, Secretaries and other 

officers : 

Provided that the decision of the Council of Ministers, the reason thereof, and the material on the basis 

of which the decision were taken shall we made public after the decision has been taken, and the matter 

is complete, over: 

 Information which relates to personal information the disclosure of which has not relationship to any 

public activity 

 Provide that the information, which cannot be denied to the Parliament or a State Legislature shall not be 

denied to any person. 

Provided that any information relating to any occurrence, event or matter which has taken place,  

Twenty years before the date or which any request is made; shall be provided to any person making a 

request. 

 

 

 

The following organization is exempt from the disclosure of information under RTI Act: 

 Intelligence Bureau 

 Research and Analysis Wing of the Cabinet Secretariat  

 Directorate of Revenue Intelligence 

 Central Economic Intelligence Bureau 

 Directorate of Enforcement 

 Narcotics Control Bureau 

 Aviation Research Center 

 Special Frontier Force 

 Border Security Force 

 Central Reserve Police Force 
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Exception 

 

 Indo- Tibetan Border Police 

 Central Industrial Security Force 

 National Security Guards 

 Assam Rifles 

 Sashastra Sema Bal 

 Directorate General of Income- Tax ( Investigation ) 

 National Technical Research Organization 

 Financial Intelligence Unit 

 Special Protection Group 

 Defence Research and Development Organization 

 Border Road Development Board 

 National Security Council Secretariat 

 

 

 However the protection given to the agencies is not absolute. These organization have the obligation to 

provide the information pertaining to 

o Corruption 

o Human right violations etc 

 The information shall be provided within 45 days of request. 

 Further the information w.r.t. allegation of violation of human rights shall be provided with the approval 

of Central Information Commission. 

 

Basis Central Information Commission State Information Commission 

Appointment The Chief Information Commissioner and 

Information Commissioners shall be 

appointed by the President on the 

recommendation of a committee consisting 

of: 

- the Prime Minister, 

- the Leader of Opposition in the Lok 

Sabha; and 

- a Union Cabinet Minister to be nominated 

by the Prime Minister 

The State Chief Information 

Commissioner and State 

Information Commissioners shall 

be appointed by the Governor on 

the recommendation of a 

committee consisting of: 

- The Chief Minister 

- the Leader of Opposition in the 

Legislative Assembly; and 

- a Cabinet Minister to be 

nominated by the Chief Minister 

Number of 

Members 

The Central Information Commission shall 

consist of: 

- the Chief Information Commissioner, and 

- Maximum 10 Central Information 

Commissioners 

The State Information Commission 

shall consist of: 

- the State Chief Information 

Commissioner, and 

- Maximum 10 State Information 

Commissioners 
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POWERS OF INFORMATION COMMISION [SECTION 18] 

APPEAL [SECTION 19] 

First Appeal 

Qualification They shall be the persons of eminence in public life with wide knowledge and 

experience in law, science and technology, social service, management, 

journalism, mass media or administration and governance. 

Disqualification They Shall not: 

: be a Member of Parliament or Member of the Legislature of any State or Union 

territory 

: hold any other office of profit 

: be connected with any political party 

: be carrying on any business or pursuing any profession 

Removal The President may by order remove the Chief Information Commissioner or any 

Information Commissioner if he (The Governor may by order remove the State 

Chief Information Commissioner or any State Information Commissioner): 

: Is adjudged an insolvent; 

: has been convicted of an offence involving moral turpitude; 

: engages in any paid employment outside the duties of his office; or 

is unfit to continue in office by reason of infirmity of mind or body; or 

has acquired such financial or other interest as is likely to affect prejudicially his 

functions as the Chief Information Commissioner or a Information 

Commissioner. 

Resignation He may resign by writing to the president (to the Governor in case of SIC) 

Term They shall hold office for 5 years but upto the age of 65 years. 

They shall not be eligible for reappointment. 

 

 

 It shall be the duty of the central Information Commission or State Information Commission to receive 

and inquire into a complaint from any person: 

o Who has been unable to submit a request 

o Who has been refused access to any information requested 

o Who has not been given a response to a request for information or access to information within the 

time limits 

o Who has been required to pay an amount of fee which he or she considers unreasonable 

o Who believes that he or she has been given incomplete, misleading or false information; and  

o In respect of any other matter relating to requesting or obtaining access to records 

 

 

 

 The person who doesn’t receive the decision within specified time or is aggrieved by the decision of PIO 

then he may prefer an appeal within 30 days from the expiry of time limit of from receipt of decision.  

 However, this period may be extended on sufficient cause being shown. 

 It shall be made to the officer senior in rank to PIO in the concerned public authority. 
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Second Appeal 

 

Burden of Proof 

Disposal 

PENALTY [SECTION] 

Reasons 

Quantum of Penalty 

 

 

 If the person isn’t satisfied with the decision of first appeal then he may prefer an appeal within 90 days 

from the date of decision or should have been given. 

 However, this product may be extended on sufficient cause being shown. 

 It shall be made to the CIC/SIC. 

 

 

 Burden to prove that denial of information was justified lies with the PIO. 

 

 

 

 The appeal shall be disposed off within 30 days from its receipt. 

 It can be extended by another 15 days. 

 

 

 

 Refusal to receive an application 

 Not furnishing the information within the specified time 

 Malafidely denying the request for information or 

 Knowingly giving any incorrect, incomplete or misleading information or 

 Destroying the information 

 Obstructing in furnishing the information 

 

 

 Rs. 250 each day 

 Maximum Rs. 25,000 
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Applicability of Statues to the State of Jammu & Kashmir 

S.No Name Statues of Applicability 

1 Factories Act, 1948 Applicable 

2 Minimum wages Act, 1948 Applicable 

3 Payment of Wages Act, 1936 Applicable 

4 Equal Remuneration Act, 1976 Applicable 

5 Employees State Insurance Act, 1948 Applicable 

6 Employees Provident Funds and Miscellaneous 

Provisions Act 1952 

Not Applicable 

7 Payment of Bonus Act, 1965 Applicable 

8 Payment of Gratuity Act, 1972 Applicable 

9 Employees Compensation Act, 1923 Applicable 

10 Contract labour (Regulation and Abolition)Act, 1970 Applicable 

11 Maternity Benefit Act, 1961 Applicable 

12 Child Labour (Prohibition and Regulation) Act, 1986 Applicable 

13 Industrial Employment (Standing Orders) Act, 1946 Applicable 

14 Industrial Disputes Act, 1947 Applicable 

15 Trade Unions Act, 1926 Applicable 

16 Labour Laws (Exemption from furnishing Returns and 

Maintaining Registers by Certain Establishments) Act, 

1988 

Applicable 

17 Employment Exchanges (Compulsory Notification of 

Vacancies) Act, 1959 

Applicable 

18 Apprentices Act, 1961 Applicable 

 

Date of Enactment 

S.No Name of the Act Date of Enactment 

1 Factories Act, 1948 23rd September, 1948 

2 Minimum wages Act, 1948 1948 

3 Payment of Wages Act, 1936 23rd April, 1936 

4 Equal Remuneration Act, 1976 11th February, 1976 

5 Employees State Insurance Act, 1948 19th April, 1948 

6 Employees Provident Funds and Miscellaneous 

Provisions Act, 1952 

4th March, 1952 

7 Payment of Bonus Act, 1965 25th September, 1965 

8 Payment of Gratuity Act, 1972 21st August, 1972 

9 Employees Compensation Act, 1923 5th March, 1923 

10 Contract labour (Regulation and Abolition) Act, 1970 5th September, 1970 

11 Maternity Benefit Act, 1961 12th December, 1961 

12 Child Labour (Prohibition and Regulation) Act, 1986 23rd December, 1986 

13 Industrial Employment (Standing Orders) Act, 1946 23rd April, 12946 
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14 Industrial Disputes Act, 1947 11th March, 1947 

15 Trade Unions Act, 1926 25th March, 1926 

16 Labour Laws (Exemption from Furnishing Returns 

and Maintaining Registers by Certain Establishments) 

Act, 1988 

24th September, 1988 

17 Employment Exchanges (Compulsory Notification of 

Vacancies) Act, 1959 

2nd September, 1959 

18 Apprentices Act, 1961 12th December, 1961 

 

Contract and Comparison of Applicability 

Applicability of Various Acts 

S.No Name of the Act Section Applicability 

1 Minimum Wages Act, 

1948 

2(9) “Scheduled employment” means an 

employment specified in the Schedule or any 

process or branch of work forming part of such 

employment. 

2 Payment of Bonus Act, 

1965 

1(3) Every factory and every other establishment in 

which twenty or more person are employed on 

any day during an accounting year 

3 Payment of Gratuity Act, 

1972 

1(3) (a) Every factory, mine, oilfield, plantation, 

port and railway company 

(b) Every shop or establishment, in which 

ten or more persons are employed, or 

were employed, on any day of the 

preceding twelve months. 

(c) Such other establishments or class of 

establishments in which Central  

4 Employees Provident 

Funds and Miscellaneous 

Provisions Act, 1952 

1(3) (a) To every establishment which is a 

factory engaged in any specified 

Industry in which twenty or more 

persons are employed; and 

(b) To any other establishment which the 

Central Government may, by 

notification in the Official Gazette, 

specify in this behalf 

5 Employees State 

Insurance Act, 1948 

1(4) The act applies in the first instance to all 

factories (including factories belonging the 

Government) other than seasonal factories [Sec 

1(4)] 

Section 1(5) of the Act empowers the 

appropriate Government to extend any of the 

provisions of the Act, to any other 
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establishment or class of establishment, 

Industrial, commercial agricultural or otherwise 

after giving one month’s notice in the official 

Gazette 

6 Employees Compensation 

Act, 1923 

 All the Employees employed in any capacity 

notwithstanding the status and salary 

7 Contract Labour 

(Regulation and Abolition 

Act, 1970 

1(4) (a) To every establishment in which twenty 

or more workmen are employed or were 

employed on any day of the preceding 

twelve months as contract labour; 

(b) To every contractor who employs or 

who employed on any day of the 

preceding twelve months twenty or more 

workmen 

8 Industrial Disputes Act, 

1947 

 The Act applies to an existing and not to dead 

industries irrespective of religion or caste of 

parties. It applies to the industries owned by 

Central and State Government too. (Hospital 

Employees Union –v- Christian Medical 

College, (1987) 4 SCC 691) 

9 The Industrial 

Employment (Standing 

Orders) Act, 1946 

 Applies to every Industrial establishment 

wherein 100 or more during workmen are 

employed or were employed on any day during 

the preceding twelve months 

10 Factories Act, 1948 2(m) Covers all manufacturing processs and 

establishments failing within the definition of 

‘Factory’ as defined under Section 2(m) of the 

Act, Factory –  

a. Premises + Precincts 

b. Where manufacturing process is carried 

on 

c. With aid of power – 10 

d. Without aid of power – 20 

e. On any day of the preceding 12 months 

11 Apprentices Act, 1961 2(g) Establishments includes any place where any 

industry is carried on and where an 

establishment consists of different departments 

or have branches, whether situated in the same 

place or at different places, all such departments 

or branches shall be treated as part of that 

establishment 

12 The Child Labour 

(Prohibition and 

Abolition) Act, 1986 

 Factories, mines and hazardous employments 

13 The Maternity Act, 1961  Mines, factories circus industry, plantations, 
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shops and establishments employing ten or 

more persons 

14 The payment of Wages 

Act, 1936 

 It applies to the persons employed in a factory, 

industrial or other establishment or in a railway 

whether directly or indirectly, through a sub-

contractor. 

15 Equal Remuneration Act, 

1976 

 The provision of the Act have been extended to 

all categories of employment 

16 Employees Exchanges 

(Compulsory Notification 

of Vacancies) Act, 1959 

 Applies to all establishment in the public sector 

and such establishment in the private sector as 

are engaged in non-agricultural activities and 

employing 25 or more workers. 

 

Analysis on Comparison of the Applicability of Labour Acts 

S.No. Subject Matter Applicability 

BASED ON THE NUMBER OF PERSONS EMPLOYED 

1 Whereon ten or more persons are working, or 

were working on a day of the preceding twelve 

months 

Payment of Gratuity Act, 1972 

The Maternity Benefit Act, 1961 

The payment of Wages Act, 1952 

2 Whereon twenty or more persons are working, 

or were working on a day of the preceding 

twelve months 

Payment of Bonus Act, 1965 

Employees Provident Funds and  

Miscellaneous Provisions Act, 

1952 

BASED ON THE NUMBER OF WORKMEN EMPLOYED 

3 Whereon twenty or more workmen are 

working, or were working on a day of the 

preceding twelve months 

Contract Labour (Regulation and 

Abolition) Act, 1970 

4 Whereon twenty five or more workmen are 

working, or were working on a day of the 

preceding twelve months 

Employment Exchanges 

(Compulsory Notification of 

Vacancies) Act, 1959 

5 Whereon 100 or more workmen are working, 

or were working on a day of the preceding 

twelve months 

The Industrial Employment 

(stading Orders) Act, 1946 

ACTS APPLICABLE TO FACTORIES 

6 Payment of Bonus Act, 1965 

Payment of Gratuity Act, 1972 

Employees provident Fund and Miscellaneous Provisions Act, 1952 

Factories Act, 1948 

The Child Labour (Prohibition and Abolition) Act, 1986 

The Maternity Act, 1961 

The payment of wages Act, 1936 

ACTS APPLICABLE TO SHOPS AND ESTABLISHMENT, PLANTATION AND 

MINES 
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7 Payment of Gratuity Act, 1972 

The Maternity Benefit Act, 1961 

ACTS APPLICABLE TO INDUSTRIAL ESTABLISHMENT 

8 Apprentices Act, 1981 

The Payment of Wages Act, 1936 

The Industrial Employment (Standing Orders) Act, 1946 

Industrial Disputes Act, 1947 

CONTINUOUS APPLICABILITY 

9 Payment of Bonus Act, 1965 

Payment of Gratuity Act, 1972 

Employees State Insurance Act, 1948 

Contract Labour (Regulation and Abolition) Act, 1970 

The Industrial Employment (Standing Orders) Act, 1946 

Factories Act, 1948 

 

Employee or Workman under Various Legislations 

Name of the Act Section Includes Does not Includes 

1. Factories Act, 1948 

(Workman) 

2(1) Employed without the 

knowledge of Principal 

Employed 

Any members of the Armed 

forces of the Union 

2. Minimum Wages Act, 

1936 (Employee) 

2(i) a. Outworker 

b. Employee declared 

by Appropriate 

Government 

Any member of the Armed 

forces of the Union 

3. Payment of Wages 

Act, 1936 (Employee) 

2(ia) Legal Representative of 

deceased employee 

 

4. Employees State 

Insurance Act, 1948 

(Employee) 

2(9) Apprentice (not engaged 

under Apprentices Act, 

1961) 

Any member of the Indian 

Naval, Military or Air 

Forces. 

5. Employees Provident 

Fund and 

Miscellaneous 

Provisions Act, 1992 

(Employee) 

2(f) a. Any person 

employed by or 

through a contractor 

b. Apprentice (not 

engaged under 

Apprentices Act, 

1961) 

c. Part time employee 

Working partners drawing 

salaries. 

6. Payment of Bonus 

Act, 1965 (Employee) 

2(13) a. Person drawing 

wages not exceeding 

Rs. 10000 

b. Part time employee 

Apprentice 

7. Payment of Gratuity 

Act, 1972 (Employee) 

2(e) Teachers a. Person who holds a post 

under Central or State 
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Government 

b. Apprentice 

8. Employees 

Compensation Act, 

1923 (Employee) 

2(dd) a. A railway servant 

b. Seaman of crew of a 

ship 

c. Captain of Aircraft 

Any member of the Armed 

Forces of the Union 

9. Contract Labour 

(Abolition and 

Regulation) Act, 1970 

(Workman) 

2(1)(i)  a. Person employed on a 

managerial or 

administrative capacity 

b. Supervisory capacity, 

wages exceeding Rs. 500 

c. Outworker. 

10. Industrial Disputes 

Act, 1947 

11. Industrial Employment 

(Standing Orders) Act, 

1946 (Workman) 

2(s) a. Apprentice 

b. Any person 

dismissed discharged 

or retrenched 

A Person 

a. Who is subject to the 

Army Act, 1950, or the 

Air Force Act, 1950 or 

the Navy Act, 1957. 

b. Who is employed in the 

police service or as an 

officer or other 

employee of a prison 

c. Who is employed mainly 

in a managerial or 

administrators capacity 

d. Who is employed in a 

supervisory capacity 

drawing more than Rs. 

1,600 per month as 

wages. 

 

WAGES or REMUNERATION UNDER VARIOUS LAWS 

Name of the Act Includes Excludes 

Minimum Wages Act, 

Payment of Bonus 

Act, [Wages] 

House Rent Allowance a. Value of house accommodation 

and other amenities 

b. PF Contribution 

c. Travelling allowance 

d. Sum to defray special expenses 

e. Gratuity  

Payment of Wages 

Act, Industrial 

Disputes Act, 

Industrial employment 

(S.O.) Act. 

a. Remuneration payable 

under award 

b. Overtime remuneration 

c. Bonus under the terms of 

employment 

a. Bonus not under the terms of 

employment  

b. Value of house accommodation 

and other amenities 

c. PF contribution 
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[Wages] d. Any sum paid on 

termination of employment 

under terms of contract 

d. Travelling allowance 

e. Sum to defray special expenses 

f. Gratuity 

Equal Remuneration 

Act  

[Remuneration] 

Employees State 

Insurance Act [wages] 

Any basic wage or salary and 

any other emoluments paid or 

payable. Additional 

remuneration paid at intervals 

not exceeding two months 

a. PF contribution  

b. Travelling allowance 

c. Sum of defray special expenses 

d. Gratuity 

Employee provident 

Funds and 

Miscellaneous 

Provisions Act 

[Wages] 

Basic wages earned on 

holidays 

a. The cash value of any food 

concession 

b. Any dearness allowance 

c. House-rent allowance 

d. Overtime allowance 

e. Bonus 

f. Commission 

g. Any presents made by the 

employer 

Payment of Gratuity 

Act 

[Wages] 

Dearness Allowance a. Bonus 

b. Commission 

c. House rent allowance 

d. Overtime wages 

e. Any other allowance 

Workmen 

Compensation Act,  

[Wages] 

Privilege and Benefits capable 

of being expressed in money 

a. PF contribution 

b. Travelling allowance 

c. Sum to defray special expenses 

Maternity Benefit Act  

[Wages] 

a. Dearness Allowance 

b. House Rent allowance 

c. Incentive Bonus 

d. Value of food grains and 

other articles 

a. Bonus other than incentive bonus 

b. Overtime Earning 

c. PF Contribution 

d. Gratuity 

 

Appropriate Government under Various Laws 

Name of the Act Central Government State Government 

1. Factories Act  Powers are Delagated to State 

Government 

2. Minimum Wages Act 

3. Payment of Wages Act 

4. Equal Remuneration 

Act 

5. Employees State 

Insurance Act 

6. Employees Provident 

Fund Act 

In relation to 

a. Mine  

b. Major Port 

c. Oilfield 

d. Railways 

e. An establishment owned, 

managed and controlled 

by Central Government 

In relation to any other 

establishments 
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7. Payment of Bonus Act 

8. Payment of Gratuity 

Act 

9. Child Labour Act 

10. Industrial Employment 

(S.O) Act 

11. Maternity Benefit Act In relation to  

a. Mine 

b. Equestrian acrobatic 

establishment  

In relation to any other 

establishments. 

12. Contract Labour Act 

13. Industrial Disputes Act 

In relation to  

a. Industry carried on or 

under the control of 

Central Government 

b. Railway company 

c. Mine 

d. Major Port 

e. Dock labour Board 

In relation to any other 

establishments. 

14. Apprentice Act In relation to 

a. Central apprenticeship 

council 

b. Regional boards 

c. Mine 

d. Major Port 

e. Oilfield 

f. Railways 

g. An establishment owned, 

managed and controlled 

by Central Government 

h. State apprenticeship council 

i. Any other establishments 

 


