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                                                12.  

[Cover Sec. 439 & 446 ] Offences and penalties 
Question 1           [ RTP NOV 2015 & 2017 ]   [ NEW COURSE STUDY Q.] 

Which offences are deemed to be Non- cognizable  under  the  Companies  Act,  2013? 

Enumerate the relevant provisions. 

Answer 

Offences to be non-cognizable: According to section 439 of the Companies Act, 2013: 

(i) Notwithstanding anything in the Code of Criminal Procedure,  1973, every  offence under  
this Act except the offences referred to in sub-section (6) of section 212 shall be deemed    to 
be non-cognizable within the meaning of the said Code. 

(ii) No court shall take cognizance of any offence under this Act  which  is  alleged  to  have been 
committed by any company or any officer thereof, except on  the complaint in  writing of the 
Registrar, a shareholder of the company, or of a person authorised by the Central 

Government in that behalf. 

Whereas in case of a government companies, court shall take cognizance of an offence 
under this Act which is alleged to have been committed by any company or any officer  

thereof on the complaint in writing of a person authorized by the Central Government in that 

behalf. [Vide Notification G.S.R. 463(E) dated 5th June 2015] 

(iii) The court may take cognizance of offences relating  to  issue  and  transfer  of  securities and 
non-payment of dividend, on a complaint in writing, by a person authorised by the Securities 

and Exchange Board of India. 

(iv) Nothing in this sub-section shall apply to a prosecution by a company of  any  of  its officers. 

(v) Where the complainant is the Registrar or a person  authorised  by  the  Central Government, 
the presence of  such officer before  the  Court trying the offences  shall not be necessary 

unless the court requires his personal attendance at the trial. 

(vi) The above provisions shall not apply  to any action taken by the liquidator of a company  in 
respect of any offence alleged to have been committed in respect of any of the matters in 

Chapter XX or in any other provision of this Act relating to winding up of companies. 

(vii) The liquidator of a company shall not be deemed to be an officer of the company. 

Question 2         [ 2015 NOV, RTP MAY 2017 ]   [ NEW COURSE STUDY Q.] 

In the annual general meeting of XYZ Ltd., while discussing on the  matter of  retirement  
and reappointment of director Mr. X,  allegations  of  fraud  and  financial  irregularities  

were levelled against him by some members.This  resulted into chaos in the meeting.The 
situation was normal only after the Chairman declared about initiating an inquiry against the 

director Mr. X, however, could not be re-appointed in the meeting. The matter was published 
in the  newspapers next day.  On  the basis of such news, whether  the court can take 

cognizance of the matter and take action against the director on  its  own? 

Justify your answer with reference to the provisions of the Companies Act, 2013. 

Answer 

Section 439 of the Companies Act, 2013 provides that offences under the Act shall be non- 
cognizable. As per this section: 

1. Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under this 
Act except the offences referred to  in  sub  section  (6)  of  section  212 shall be deemed to 

be non-cognizable within the meaning of the said Code. 

2. No court shall take cognizance of any offence under this Act which is alleged to  have been 
committed by any company or any officer thereof, except on the complaint in writing of the 

Registrar, a shareholder of the company, or of a person authorized by the Central 
Government in that behalf. 
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Thus, in the given situation, the court shall not initiate any suo moto action against the director Mr.X 
without receiving any complaint in writing of the  Registrar of Companies, a shareholder of the company 
or of a person authorized by the Central Government in  this behalf. 

Question 3           [ MAY 2016 ] 

Mr. Joseph, a member of Armaments Ltd., is aggrieved due to failure of the company to 
make payment of dividend declared in the AGM held in August, 2015. He makes a  
complaint, in writing, before the court of competent jurisdiction within the  prescribed 

period of limitation, but the court refused to take cognizance of the alleged offence.  Explain 
the legal position in this regard under the Companies Act, 2013. 

Also state the offences under the Companies Act, 2013 which are cognizable  and which  
are non-cognizable. 

Answer 

Cognizance of offence: A court shall take cognizance of any  offence  under  this  Act  which  is 
alleged to have been committed by any company or any officer thereof only on  the written 

complaint of - 

(a) The Registrar, 

(b) A shareholder of the company, or 

(c) Of a person authorised by the Central Government in that behalf. 

Provided that the court  may  take cognizance  of offences  relating to  issue and  transfer  of 
securities and non-payment of dividend, on a complaint in writing, by a person authorised by the 

Securities and Exchange Board of India. 

In the present case, Mr. Joseph, a member of Armaments Ltd. is aggrieved  due to  failure  of the 
company to make payment of  dividend declared  in the  AGM held in August  2015. He makes a 
complaint, in writing, before the court of competent jurisdiction within the prescribed period of 

limitation, but the court refused to take cogniz ance of the alleged offence. 

Here, the Court shall take cognizance of the offence relating to non  payment of dividend   as the 

shareholders have made a complaint in writing before the competent jurisdiction. 

Cognizable and non-cognizable offences: Overriding the provisions  given  under  the  
Code of Criminal Procedure, 1973, every offence under the Companies Act,  2013  except 
the offences referred to in section 212(6) of the  Companies  Act,  2013, which  deals with 

the investigation into affairs of company by serious fraud investigation office, shall be 
deemed to be non-cognizable within the meaning of the said Code. 

 
Therefore, the offences as covered under section 212(6) shall now be deemed to be cognizable 
where police officer may arrest  person  without  warrant  and  are  non- bailable. The  Companies 
Act, 2013 establishes the offence covered under section  212(6)  as a public wrong which has to be 
prevented and controlled. This non - bailable nature  of the offences deter the offender and the 
others from committing further and sim. 
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Question 4           [ RTP MAY 2016 ] 

P, a private company committed an offence related to issue of securities to a group of 

persons. A shareholder among the group, filed a complaint against the company and its 

officers. Examine the law related to the cognizance of an offence under the Companies  

Act, 2013. What if, the said company would have been a government company? 

Answer 

Cognizance of offence: A court shall take cognizance of  any offence under this Act  which is 

alleged to have been committed by any  company or  any officer thereof only on  the written 

complaint of - 

(a) The Registrar, 

(b) A shareholder of the company, or 

(c) Of a person authorised by the Central Government in that behalf. 

Provided that the court may take cognizance of offences relating to issue and transfer of 

securities and non-payment of dividend, on a complaint in writing, by a person authorised by 

the Securities and Exchange Board of India. 

Provided that nothing in this sub-section shall apply to a  prosecution by  a  company of  any of 

its officers. 

However, in case of government companies as per the Notification no. G.S.R. 463(E)  dated 

5th June 2015 , court shall take cognizance of any offences under this Act which is alleged to  

have been committed by any company or any officer thereof on  the  complaint  in writing of a 

person authorized by the Central Government in that behalf. 
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