
 

 

  7 
Compromises, Arrangements and 

Amalgamations 
 

Important Note: The Ministry of Corporate Affairs vide Notification dated 1 st June, 2016 

constituted the National Company Law Tribunal (NCLT) to exercise and discharge the 

powers and functions as are or may be conferred on it by or under the Act. Further, the 

Central Government appoints 1st June, 2016, on which all matters or proceedings or cases 

pending before the Board of Company Law Administration (Company Law Board) shall 

stand transferred to the NCLT and it shall dispose of such matters or proceedings or 

cases in accordance with the provisions of the Companies Act, 2013 or the Companies 

Act, 1956. 

Question 1 

Alpha Ltd. and Beta Ltd. entered into a scheme of amalgamation by which Alpha Ltd. would 

transfer its entire undertaking to Beta Ltd. However, the Central Government raised an objection 

that unless the objects clause of the companies are similar, and memorandum empowers to do 

so, the scheme of amalgamation cannot be permitted.  Is the contention of the Central 

Government correct under the Companies Act, 1956? 

Answer 

The power to amalgamate may flow from the memorandum or it may be acquired by resorting 

to the statute. Section 17 of the Companies Act, 1956 indicates that a company which desires 

to amalgamate with another company will take necessary steps to come before a court for 

alteration of its memorandum in aid of such amalgamation. The statute confers a right on a 

company to alter its memorandum in aid of amalgamation with another company. The provisions 

contained in sections 391 to 396 and 494, illustrate instances of statutory power of 

amalgamating a company with another company without any specific power in the 

memorandum. [Hari Krishna Lokia (v) Hoolungooree Tea Co. Ltd, 1996]. 

Section 391 is not only a complete code, but it is in the nature of a single window clearance 

system to ensure that parties are not put to avoidable, unnecessary and cumber some procedure 

for making repeated applications to court for various alterations and changes. What is to be 

seen is the over all fairness mid feasibility of scheme of amalgamation and there need not be 
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any 'unison of objects of both transferor and the transferee company. [R Morarjee Gokuldasspg. 

& wrg. Co., 1995]. 

To amalgamate with another company is the power of the company and not an object of the 

company. [Re. Hari Krishna Lohia, 1996]. Irrespective of the objects clause, the court is 

empowered to sanction scheme of amalgamation provided it does not prejudice the interest of 

the public. Therefore, based on the above judicial rulings, the contention of the Central 

Government is not correct. [GolkundaEngg. Enterprises Ltd (v) the G. V. Ltd, 1997J.] 

Question 2 

Overambitious Limited became sick. The shareholders and creditors of the company passed 

resolutions in meetings convened by the company approving a scheme of reconstruction of the 

company. The scheme provides for sale of vacant land and utilisation of the sale proceeds for 

payment of outstanding wages, sales tax dues and repayment of part of the loan taken from the 

bank. The unsecured creditors will have to forego 50% of their claims against the company and 

receive debentures for the balance amount. Advise the directors about the steps to be taken to 

give effect to the proposed scheme inspite of objections raised by a few shareholders and 

creditors under the Companies Act, 1956.  

                                                   OR 

Eternal Health Limited was facing acute financial difficulty as operations were continuously 

disrupted due to (a) non-availability of raw material (b) successive drought in its marketing areas 

and loss of demand and (c) frequent breakdown due to non-replacement of old plant and 

machinery. On the verge of liquidation, the Management proposes one last arrangement 

between creditors and the company, whereby the creditors have to forego 50 % of their dues to 

the company. This has evoked strong protest from some of the creditors who may block the 

arrangement. You are requested to examine the arrangement in the light of the Companies Act, 

1956 and advise the course of action/procedure to be adopted by the company to implement 

the same.  

Answer 

Scheme of compromise or arrangement: The scheme provides for sacrifice on the part of 

creditors as they have to forego 50% of the amount due to them and accept debentures for the 

balance amount. The scheme also provides for sacrifice by members but the nature of sacrifice 

has not been stated in the problem. The company is sick and therefore it can be considered as 

a company liable to be wound up within the meaning of section 390(a) of the Companies Act, 

1956. The proposed scheme involves as a compromise or arrangement with members and 

creditors and it attracts section 391. 

While the company or any creditor or member can make application to the court /Tribunal under 

section 391, it is usual for the company to make an application.  On such application, the 

court/Tribunal may order that a meeting of creditors and/or members be cal led and held as per 

directions of the court/Tribunal [Section 391(1)]. 
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Company must arrange to send notice of meeting to every creditor/member containing a 

statement setting forth the terms of compromise or arrangement explaining its effect.  Material 

interest of directors, M.D, or manager of the company in the scheme and the effect of scheme 

on their interest should be fully disclosed [Section 393(1)(a)]. Advertisement issued by the 

company must comply with the requirements of section 393(2). At the meetings convened as 

per directions of the court/Tribunal, majority in number representing at least ¾ in value of 

creditors/members present and voting (either in person or by proxy if allowed) must agree to 

compromise or arrangement. 

Thereafter the company must present a petition to the court/Tribunal for confirmation of the 

compromise or arrangement. The notice of application made by the company will be served on 

the Central Government and the Court/Tribunal will take into consideration representation, if 

any made by the Central Government (Section 394A).  The Court /Tribunal will sanction the 

scheme, if it is satisfied that the company has disclosed all material facts relating to the company 

e.g. latest financial position, auditor’s report on accounts of the company, pendancy of 

investigation of company, etc. 

Copy of Court/Tribunal order must be filed with the Registrar of Companies and then only the 

order will come into effect [Section 391(3)]. Copy of court /Tribunal order must be annexed to 

every Memorandum of Association issued thereafter. [Section 391(4)]. 

If the court/Tribunal sanctions the scheme, it will be binding on all members and creditors even 

those who were dissenting [Section 391(2)]. (S.K. Gupta vs K.P. Jain A/R 1979 SC 374). 

Question 3 

A scheme of reconstruction of Southern Stone Company Limited was, approved by its 

shareholders and creditors in their meeting and resolutions to that effect were passed. 

Afterwards a few shareholders and creditors of the company raised objections against the said 

arrangements of reconstruction. The entire paid up capital of the company was wiped out by the 

accumulated losses. Advise the Directors of the said company about the steps to be taken, to 

give effect to the proposed scheme under the Companies Act, 1956.   

Answer 

Scheme of reconstruction: The Company is a sick company and therefore can be considered 

as a company liable to be wound up with the meaning of section 390 of the Companies Act, 

1956. The proposed scheme involves a compromise or arrangement with members and 

creditors and attracts section 391 of the said Act. An application be submitted before the High 

Court/Tribunal under section 391 of the said Act. On such application the court /Tribunal may 

order that a meeting of creditors and/or members be called and held as per the directions of the 

court/Tribunal. 

The company must send notice of meeting to every creditor/member containing a statement 

setting forth the terms of compromise explaining its effects.  At the meetings convened as per 

directions of the court/Tribunal majority in number representing atleast ¾ in value of 

creditors/members present and voting must agree in compromise or arrangements. Thereafter 
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the company must present a petition to the court/Tribunal for confirmation of the compromise or 

arrangement.    

The notice of application made by the company will be served on the Central Government and 

the court/Tribunal will take into consideration representation, if any, made by the Central 

Government (Section 394A). The court/Tribunal will sanction the scheme, if satisfied, after 

consideration of all relevant matters. Copy of order issued by the court /Tribunal must be filed 

with the Registrar of Companies and then only the order will come into effect. Copy of the said 

order must be annexed to memorandum of Association issued thereafter. The scheme 

sanctioned by the court/Tribunal shall be binding on all members and creditors even on those 

who were dissenting. 

Question 4 

(i) A meeting of members of ABC Limited was convened under the orders of the Court to  

consider a scheme of compromise and arrangement.  Notice of the meeting was sent in 

the prescribed manner to all the 700 members holding in the aggregate 20,00,000 shares.  

The meeting was attended by 400 members holding 13,00,000 shares. 160 members 

holding 10,00,000 shares voted in favour of the scheme. 150 members holding 2,40,000 

shares voted against the scheme.  The remaining members abstained from voting.  

Examine with reference to the relevant provisions of the Companies Act, 1956 whether the 

scheme is approved by the requisite majority. 

(ii) Does the scheme of compromise or arrangement require approval of preference 

shareholders?   

Answer 

(i) Compromise or Arrangement: The scheme must be approved by a resolution passed 

with the special majority stipulated in section 391(2) of the Companies Act, 1956, namely 

a majority in number representing three-fourths in value of the creditors, or members, or 

class of members, as the case may be, present and voting either in person or, by proxy.  

 The majority is dual, in number and in value.  A simple majority of those voting is sufficient. 

Whereas the ‘three-fourths’ requirement relates to value. The three-fourths value is to be 

computed with reference to paid-up capital held by members present and voting at the 

meeting. 

 In this case out of 700 members, 400 members attended the meeting, but only 310 

members voted at the meeting.  As 160 members voted in favour of the scheme the 

requirement relating to majority in number (i.e. 156) is satisfied. 310 members who 

participated in the meeting held 12,40,000, three-fourth of which works out to 9,30,000 

while 160 members who voted for the scheme held 10,00,000 shares.  As both the 

requirements are fulfilled, the scheme is approved by the requisite majority.  (It is presumed 

that all the shares are fully paid-up). 
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(ii) Preference shareholders: The term ‘member’ includes preference shareholders also. 

Further, preference shareholders are a class of members and their rights may be affected 

differently in the proposed scheme of arrangement.  Hence their approval is also required. 

 If the Court/Tribunal directs separate meeting of preference shareholders and equity 

shareholders, then the scheme should be approved by requisite majority in both such 

meetings held as per directions of the Court/Tribunal. 

Question 5 

A meeting of members of Jaora Agricultural Equipments, Limited was convened under the 

orders of the Court for the purpose of considering a scheme of compromise and arrangement. 

The meeting was attended by 200 members holding 5,00,000 shares. 70 members holding 

4,00,000 shares in the aggregate voted for the scheme. 120 members holding 90,000 shares in 

aggregate voted against the scheme. 10 members holding 10,000 shares abstained from voting. 

Examine with reference to the relevant provisions of the Companies Act, 1956 whether the 

scheme was approved by the requisite majority? 

Answer 

Compromise or Arrangement: According to sub-section (2) of the section 391 of the 

Companies Act, 1956, the scheme of compromise and arrangement must be approved by a 

resolution passed with a majority in number representing three-fourths in value of the creditors, 

or members, or class of members, as the case may be, present and voting either in person or, 

by proxy. 

The majority is dual, in number and in value.  A simple majority of those voting is sufficient.  

Whereas the ‘three-fourths’ requirement relates to value.  The three-fourths value is to be 

computed with reference to paid-up capital held by members present and voting at the meeting. 

In this case 200 members attended the meeting, but only 190 members voted at the meeting.  

As 70 members voted in favour of the scheme the requirement relating to majority in number 

(i.e. 95) is not satisfied.  

190 members who participated in the meeting held 4,90,000 shares, three-fourth of which works 

out to 3,67,500 while 70 members who voted for the scheme held 4,00,000 shares. The majority 

representing three-fourths in value is satisfied. 

Thus, in the instant case, the scheme of compromise and arrangement  of Jaora Agricultural 

Equipments Limited is not approved as though the value of shares voting in favour is significantly 

more, the number of members voting in favour do not exceed the number of members voting 

against.  
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Question 6 

Hi-tech Engineering Limited engaged in the business of engineering construction and cement 

manufacturing, decided to concentrate on its core business of engineering construction and hive 

off (demerge) its cement business in favour of Premier Cement Limited. State the steps to be 

taken by Hi-tech Engineering Limited to give effect to the proposed demerger under the 

provisions of the Companies Act, 1956.  

Answer  

Hi-Tech Engineering Ltd. can demerge its cement business with Premier Cement Ltd. by 

obtaining the approval of Court/Tribunal as provided in section 394 of the Companies Act, 1956. 

For this purpose, Hi-Tech Engineering Ltd. is required to take the following steps: 

(1) Hi-Tech Engineering Ltd., known as “Transferor Company” for this purpose, has to prepare 

a scheme under which its properties and liabilities in respect of cement business will be 

transferred to Premier Cement Ltd., known as “Transferee Company” for this purpose.  

Such scheme must contain the consideration for transfer, known as “Exchange Ratio”.  

(2)  An application under Section 391(1) of the said Act must be made to Court /Tribunal for an 

order convening meetings of creditors and/or members. 

(3)  Notice(s) of the meeting(s) must be sent to members/creditors as per the direction of 

Court/Tribunal.  Such notice must be accompanied by a statement under Section 393(1) 

of the said Act setting forth the terms of the compromise or arrangement and explaining its 

effect in general and in particular, the effect on the interests of Managerial Personnel.  

(4)  To hold the said meetings and pass necessary resolution approving the scheme subject to 

the confirmation of Court/Tribunal.  It may be noted that the resolution must be passed by 

a majority in number representing 3/4th in value of the members/creditors as required 

under Section 391(2) of the said Act. 

(5)  Thereafter, Hi-Tech Engineering Ltd. is required to move to Court /Tribunal jointly with 

Premier Cement Ltd. for approval of the scheme disclosing all material facts relating to the 

Company (Proviso to section 391(2)). Court/Tribunal as required under section 394A shall 

give notice to the Central Government and shall take into consideration any representation 

received from Central Government before passing any order on the application made to it 

for approval of the scheme. 

(6)  On receipt of Court’s/Tribunal’s order, Hi-Tech Engineering Ltd. is required to file a certified 

copy of the order with the Registrar of Companies (ROC) for registration within 30 days 

after making of the order by Court/Tribunal [(Section 394(3)]. This is very important since 

the non-filing of the order with ROC would make the approval order ineffective.  

(7)  Lastly, to proceed to give effect to the scheme as approved by Court/Tribunal in the manner 

as directed by it. 
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Question 7 

Answer the following with reference to a scheme of amalgamation of companies explaining the 

relevant provisions of the Companies Act, 1956: 

(i)  Whether companies being amalgamated must be companies registered in India.  

(ii)  What is the majority required for approving the scheme of amalgamation in a meeting of 

members of a company called as per directions of the court? Is the scheme to be approved 

by preference shareholders? 

(iii)  When will the court order dissolution of the transferor company?   

Answer 

(i)  A scheme of compromise or arrangement may provide for amalgamation of companies 

under section 394 of the Companies Act, 1956. Section 394(4)(b) defines the ‘transferee’ 

and ‘transferor’ companies. While the ‘transferee company’ does not include any company 

other than a company within the meaning of the Companies Act, 1956, the transferor 

company includes any body corporate whether a company within the meaning of the 

Companies Act or not. Hence the scheme of amalgamation may provide for transfer of 

foreign companies to Indian companies. 

(ii) Majority in number representing three-fourths in value of members or class of members, 

as the case may be, present and voting either in person or by proxy, where proxies are 

allowed under the rules made under section 643 must approve the scheme or arrangement 

providing for amalgamation of companies [Section 391(2)]. Any member who though 

present at the meeting, does not vote for or against, but remains neutral, is not to be taken 

into consideration. 

 As the expression used is ‘member’, not only holders of equity shares but also preference 

shareholders will have to be taken into account and the value of their shares be included 

or, if the meeting of holders of preference shares and equity shares are ordered by the 

court to be held separately, the three-fourths majority of each class will have to be 

ascertained separately. 

(iii)  The scheme may provide for the dissolution, without winding up, of any transferor company 

[Section 394(1)]. The Court/Tribunal shall not order dissolution of any transferor company 

unless the official liquidator has, on scrutiny of the books and papers of the company, made 

a report to the court that the affairs of the company have not been conducted in a manner 

prejudicial to the interests of its members or to public interest [Second proviso to Section 

394(2)]. 

Question 8 

ABC Company Limited was amalgamated with and merged in XYZ Company Limited.  Some 

workers of ABC Company Limited refuse to join as workers of XYZ Company Limited  and claim 

compensation for premature termination of service.  XYZ Company Limited resists the claim on 

the ground that their services are transferred to XYZ Company Limited by the order of 
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amalgamation and merger and, therefore, the workers must join serv ice of XYZ Company 

Limited and cannot claim any compensation.  According to the provisions of the Companies Act, 

1956, examine whether the workers' contention is correct.   

Answer 

An order under section 394 of the Companies Act, 1956 transferring the property, rights and 

liabilities of one company to another does not automatically transfer contracts of personal 

service, which are in their nature, incapable of being transferred and no contract of service is 

thereby created between an employee of the transferor company on the one hand and the 

transferee company on the other.  In Nokes vs. Doucaster Amalgamated Collieries Ltd. [(1940) 

3All 2k 549], the House of Lords categorically stated that the workers are not furniture and their 

services can not be transferred without their consent.  Therefore, the workers of ABC Co. Ltd 

will succeed against XYZ Co. Ltd.  

Question 9 

The shareholders and creditors of Wagonbound Company Limited, in meet ing convened for 

approval of a scheme of reconstruction of the company, passed resolutions. The scheme of 

reconstruction provided for the following: 

(i)  Sale of vacant land and appropriation of proceeds for payment of outstanding wages, tax 

dues and repayment of loan. 

(ii)  Unsecured creditors to forego 40% of their claims against the company and receive 

debentures for the balance amount. 

A few share holders and creditors raised objections against the said arrangements. Advise the 

directors about the steps to be taken to give effect to the proposed scheme under the Companies 

Act, 1956.   

Answer 

 Reconstruction Scheme of Company: The provisions contained in sections 391 to 394 of the 

Companies Act, 1956 are applicable to Wagonbound Company Limited as it can be considered 

as a company liable to be wound up within the meaning of section 390 of the Companies Act, 

1956. The proposed scheme involves a compromise or arrangement with members and 

creditors and it attracts section 391 of the said Act. 

While the company or any creditor or member can make application to the Court/Tribunal under 

section 391, it is usual for the company to make an application. On such application the 

Court/Tribunal may order that a meeting of creditors and/or members be called and held as per 

the directions of the Court/Tribunal. 

The company must send notice of meeting to every creditor/member containing a statement 

setting forth the terms of compromise or arrangement explaining its effect. Material interest of 

directors, Managing Director or manager of the company in the scheme and the effect of scheme 

on their interest should be fully disclosed (Section 393). At the meetings convened as per 

directions of the Court/Tribunal majority in number representing at least ¾ in value of 
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creditors/members present and voting must agree to compromise or arrangement. Thereafter 

the company must present a petition to the Court/Tribunal for confirmation of the compromise 

or arrangement. 

The notice of application made by the company will be served on the Central Government and 

the Court/Tribunal will take into consideration representation, if any, made by the Central 

Government (Section 394A). The Court/Tribunal will sanction the scheme, if satisfied, after 

considering all relevant matters. 

Copy of order issued by the Court/Tribunal must be filed with the Registrar of Companies and 

then only the order will come into effect. Copy of the said order must be annexed to every 

Memorandum of Association issued thereafter. The scheme sanctioned by the Court/Tribunal 

shall be binding on all members and creditors even those who were dissenting.  

Question 10 

Sunrise Company Limited was merged with Moonlight Company Limited on account of 

amalgamation. Some workers of sunrise Company Limited refused to join as workers of 

Moonlight Company Limited and claimed compensation on the ground of premature termination 

of their services. Moonlight Company Limited resists the claim of the workers on the ground that 

their services have been transferred to Moonlight Company Limited in view of the order of 

amalgamation and merger and hence the workers must join the service of Moonlight Company 

Limited and cannot claim any compensation. 

State the powers of the court about the matters that would be considered while sanctioning the 

scheme of amalgamation under the provisions of the Companies Act, 1956. Decide whether the 

contention of the workers is justified.   

Answer 

While sanctioning the scheme of amalgamation, the Court/Tribunal under section 394 of the 

Companies Act, 1956 may make provision for all or any of the following matters: 

(i)  The transfer to the transferee company of the whole or any part of the undertaking, property 

or liabilities of the transferor company. 

(ii)  The allotment by the transferee company of any shares, debenture etc, in that company 

which under the scheme are to be allotted by that company to any person.  

(iii)  The continuation of any legal proceedings by or against any transferor and transferee 

company. 

(iv)  The dissolution, without winding up of any transferor company. 

(v)  The provisions to be made for any persons who within such time and in such  manner  as 

the court directs, dissent from the scheme of amalgamation. 

(vi)  Such incidental matters as are necessary to secure that the amalgamation shall be fully 

and effectively carried out.  
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An order under section 394 of the Companies Act, 1956 transferring the property, rights and 

liabilities of one company to another does not automatically transfer contracts of personal 

service which are in their nature incapable of being transferred and no contract of service is 

thereby created between an employee of the transferor company on the one hand and the 

transferee company on the other.  

In Nokes vs. Doucaster Amalgamated collieries Ltd. (1940 (3) all 2k 549)  the House of Lords 

clearly stated that the workers are not furniture and their services can not be transferred without 

their consent. Thus the contention of the workers of Sunrise Company Limited against the 

Moonlight Company Limited is correct and justif ied. 

Question 11 

With a view to boost the share values, the Central Government wants to amalgamate two Public 

Limited Companies into a single company. The Government and Public Financial Institutions 

have substantial interest in both the companies.  The two companies are in the business of 

tourism and running several hotels which are not making good profits and consequently the 

share prices are depressed. Examine the powers of the Central Government to amalgamate the 

two companies in public interest under the Companies Act, 1956. 

OR 

 X Ltd. and Y Ltd. are two listed companies engaged in the business of telecommunication.  The 

companies are not making profits and as such their share’s market prices have gone down.  A 

substantial portion of their share capital is held by Central Government as well as some Public 

Financial Corporations. In order to increase the share value, the Central Government wants to 

amalgamate the aforesaid two companies into a single company.    

Examine the powers of Central Government to amalgamate the two companies in public interest 

as per the provisions of the Companies Act, 1956.  

Answer 

According to section 396 (1) of the Companies Act, 1956 where the Central Government is 

satisfied that it is essential in public interest that the two public limited companies should 

amalgamate, the said Government may by order notified in the Official Gazette, provide for the 

amalgamation of the said two companies into a single company with such constitution; with such 

property, powers, rights, interest, authorities and privileges and with such liabilities, duties and 

obligations as may be specified in the order.  This power of Central Government is 

notwithstanding anything contained in sections 394 and 395 of the Act that deal with 

amalgamation and reconstruction of companies.  The Central Government has also the power 

to pass and provide for any consequential incidental and supplementary provisions in 

connection with the amalgamation including the confirmation by or against the transferee 

company of any legal proceedings pending by or against any transferor company.  Any member 

or creditor who is aggrieved by the order of the amalgamation resulting in any financial loss is 
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entitled to compensation which will be assessed by such authority as may be prescribed. Any 

person aggrieved by the order of compensation can file an appeal to the Company Law 

Board/Tribunal within 30 days of the publication of the order of compensation. Any order passed 

by the Central Government under this section can be made only where the draft copy thereof is 

sent to both the companies who have right to make an appeal and the same has been either 

disposed of or no appeal has been filed within the time provided thereof. The Central 

Government has duty to make such modifications in the light of any suggestions and objections 

received.  All copies of the orders made under this section shall be laid before both the Houses 

of Parliament as soon as the same has been made. 

Question 12 

ABC Ltd has made an offer to acquire all the equity shares of XYZ Ltd at a certain price.  

Members of the company who hold 90% of the shares of XYZ Ltd have accepted the offer.  The 

remaining shares are held by 2 persons who do not agree to the deal.  Explain the procedure to 

finalize the deal as per Companies Act, 1956.  State the steps to be taken to acquire the shares 

of dissenting shareholders?  Also, state whether ABC Ltd. can acquire all the shares in XYZ 

Ltd? 

Answer 

The transferee company i.e. ABC Limited can acquire all the shares of XYZ Limited by following 

the procedure given under section 395 as under: 

(i) The ABC Limited shall get 90% or more shares acquired by it from shareholders of XYZ 

Limited, registered in its own name. 

(ii) After getting the shares registered in its name, within next one month, it may give notice 

to remaining dissenting shareholders of XYZ Limited. 

(iii) When notice is received by dissenting shareholders of XYZ Limited, they may either file 

an appeal against the notice or they may offer their shares for the sale to ABC Lim ited. 

(iv) Where appeal is not filed or it is decided in favour of ABC Limited, it can acquire shares 

held by 2 dissenting shareholders of XYZ Limited even without their signature.  

(v) ABC Limited shall pay same consideration for shares held by dissenting shareholders also 

what it has paid to other shareholders earlier. This amount will be held by the company in 

trust for those members whose shares have been acquired by ABC Limited.  

Question 13 

Premier Technologies Limited proposes to takeover Modern Solutions Limited, an unlisted 

company, by making an offer to the members of Modern Solutions Limited to purchase all their 

shares. At present, Premier Technologies Limited are not holding any shares in Modern 

Solutions Limited. Explain briefly the steps to be taken under the Companies Act, 1956 to give 

effect to the proposed takeover. 
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Answer 

Takeover of Company by Acquisition of Shares: This is a method by which a company may 

acquire business and control of another company by acquisition of a majority of shares  in that 

company. Section 395 of the Companies Act, 1956, provides a means for the compulsory 

acquisition of the shares of the dissenting minority to prevent such a minority from extracting 

unreasonably high price for its shares. 

(1) Approval of holders of shares: As per law, a scheme of contract involving the transfer of 

shares or any class of shares in a company has first to be offered for approval of the 

holders of such shares by the company seeking to acquire the shares.  

(2) Period for the approval: The scheme of contract must then be approved by the holders of 

not less than 90% in value of the shares concerned within four months from the date of the 

offer (by the transferee company). 

(3) Where such shares which are to be transferred are already held by the offeror (i.e. 

transferee company) or its nominee or its subsidiary to value greater than 10% of the 

aggregate of values of all the shares of the transferor company, the terms of the offer must 

be the same for the holders of all other shares and the scheme of contract must not only 

be approved by 9/10 th in value of such holders but they must also be not less than 3/4 th in 

number. 

(4) Notice to dissenting shareholders by transferee company : After satisfying these conditions, 

the transferee company may give notice to any dissenting shareholder, expressing its 

desire to acquire his shares. This notice, must be served within 2 months after the expiry 

of the period of 4 months. 

(5) Transferee company bound to acquire shares, after serving of notice : If such notice is 

given, the transferee company is entitled and bound to acquire these shares on the terms 

approved by the majority. 

 Except where the dissenting shareholder applies to the Court /Tribunal within one month 

from the date of the notice, and the Court orders otherwise. 

(6) Copy of notice forwarded with an instrument of transfer to the transferor:  After serving 

notice, the transferee company must within the prescribed period, send a copy of the notice 

to the transferor together with an instrument of transfer executed by the transferee 

company and on behalf of the shareholders, by a person appointed by the transferee 

company. 

(7) Payment of amount: The transferee company must pay or transfer to the transferor 

company the amount or other consideration representing the price payable for the shares, 

which the transferee company is entitled to acquire. 

(8) Registering of transferee company as the holder: The transferor company must thereupon 

register the transferee company as the holder of those shares, and wi thin one month of 

the date of such registration, inform the dissenting shareholders of the fact of such 
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registration and of the receipt of the money or other consideration representing the price 

payable to them by the transferee company. 

(9) Money received must be held in trust: All sums of money and any other consideration 

received by the transferor company from the transferee company are to be held in trust for 

the several persons entitled to the shares in respect of which they have been received and 

until disbursed, these are to be kept in a separate bank account. These are to be paid to 

the shareholders against the deposit of relevant share certificates.  

(10) Advice to dissenting shareholders: Transferor company to advise the shareholders, whose 

shares have been taken over, as to the price payable to them within one month of the date 

of registration of the shares in favour of the transferee company and of the receipt of the 

amount or other consideration representing the price.   

Question 14 

A scheme of merger of DJA Company Limited with MRN Company Limited was approved by the 

shareholders at an extraordinary general meeting and the exchange ratio of 3 shares of MRN 

Company Limited for 20 shares in DJA Company Limited was approved. The proposal was also 

okayed by a lending financial institution which held 45% shares in DJA Company Limited.  The 

valuation was carried out by one of the directors of DJA Company Limited, who was also a 

senior member of the Institute of Chartered Accountants of India. The valuation was affirmed by 

three independent valuers nominated by the shareholders in general meeting. However, certain 

leasehold properties, under license, which were not transferable, were not taken into account in 

the valuation While the scheme was awaiting the Court’s sanction, it was challenged by certain 

shareholders on the ground that the exclusion of leasehold assets in the valuation, made the 

scheme Unfair'. Decide giving reasons under the Companies Act, 1956:  

(i)   Whether the contention of the shareholders is tenable?  

(ii)  What factors would the court take into account in approving the exchange ratio?  

Answer 

Merger and Scheme of Valuation: 

(i) The contention of the shareholders in this case shall not be tenable. The court is not to 

disturb a scheme unless the person who challenges the valuation satisfies the court that 

the valuation arrived at was grossly unfair. Valuation in this case was approved by the 

shareholders and also okayed by the lending institution(s) which are usually well -informed 

and scrutinize the scheme with expert’s eye and which are also presumed to act bonafide. 

In the similar case of Tata Oil Mills Ltd. Re (1994), the court held that the presumption of 

fairness was writ large on the face of the Scheme. The Court did not attach importance to 

the fact that certain leasehold assets and properties held under license were excluded from 

valuation. Such assets, the court said, were neither transferable nor heritable. They are in 

the nature of a personal privilege. The Supreme Court affirmed this decision in Hindustan 
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Lever Employees Union v, Hindustan Lever Ltd., (1994)  and accepted the exchange ratio 

proposed. The Supreme Court found no objection to the valuation being done by one of 

the directors of TOMCO (DJA Co. in this case). His report did not show any prejudice and 

was also affirmed by the independent valuers. Supreme Court also enumerated all the 

possible methods of valuation such as, market price, book value and yield basis and 

pointed out that a combination of all or some of the methods, may have to be adopted in 

circumstances of a particular case. Thus based on the above explanation and the decisions 

given by the Supreme Court, it can be concluded that the contention of the shareholders 

that the exclusion of certain leasehold assets in the valuation has made the scheme unfair, 

shall not be tenable. 

(ii) The court would take into account the following factors in determining the  final share 

exchange ratio: 

1. The stock exchange prices of the shares of the two companies before the 
commencement of negotiations or the announcement of the bid.  

2. The dividends presently paid on the shares of the two companies.  

3. The relative growth prospects of the two companies. 

4. The cover for the present dividends of the two companies. 

5. The relative gearing of the shares of the two companies. 

6. The values of the net assets of the two companies. 

7. The voting strength in the merged enterprise of the shareholders of the two 
companies. 

8.  The past history of the prices of the shares of the companies.  

Question 15 

A scheme provides for Amalgamation of PQL International Limited, a foreign company, with 

DHP Limited, an Indian company registered under the Companies Act, 1956. Referring to the 

provisions of the above Act, decide whether the scheme providing amalgamation of a foreign 

company as a transferor company can be sanctioned by the Court (NCLT).  

Answer 

A scheme of compromise or arrangement may provide for amalgamation of companies under 

section 394 of the Companies Act, 1956.  Section 394(4)(b) defines the “transferee” and 

“transferor” companies.  While the ‘transferee company’ does not include any company other 

than a company within the meaning of the Companies Act, 1956, the ‘transferor company’ 

includes any body corporate whether a company within the meaning of the Companies Act or 

not.  Hence, the scheme of amalgamation may provide for transfer of foreign companies (as 

transferor) to Indian companies.  

Hence, the Court (NCLT) can sanction the scheme providing for amalgamation of PQL 

International Limited with DHP Limited. 
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Question 16 

A scheme of amalgamation was approved by overwhelming majority of members of both 

the merging companies at meetings called as per directions of the Court.  When the 

scheme of amalgamation was awaiting sanction of the Court, the exchange ratio was 

questioned by a small group of members of one of the merging companies. The exchange 

ratio was fixed by a reputed firm of Chartered Accountants. 

Examine with reference to the decided case law under the Companies Act, 1956 whether 

the dissenting shareholders will succeed? Would your answer be different if the 

exchange ratio was objected to by the Central Government? 

Answer 

Amalgamation – Exchange Ratio: In the matter given in the question, the court leaves the 

aspect of share valuation to expert valuers and shareholders.  Unless the person who 

challenges the valuation satisfies the court that the valuation is grossly unfair, the court 

will not disturb the scheme of amalgamation. (Piramal Spg. Vs. Weaving Mills Ltd.)  

In the case where the exchange ratio was questioned by small group of members- In this 

case, since the valuation is confirmed to be fair by reputed firm of Chartered Accountants 

and is also confirmed by majority of members, the objection raised by some shareholders 

of a small group cannot be sustained. (Hindustan Lever Employees Union Vs. Hindustan 

Lever Ltd.) 

Case where exchange ratio wasobjected by the Central Government- Section 394A of the 

Companies Act, 1956 requires the Court to give notice of every application made to it 

under sections 391 or 394 of the said Act, to the Central Government.  The Court should 

take into consideration the representations, if any, made to it by the government before 

passing any order.  The role played by the Central Government is that of impartial 

observer who acts in public interest and advises the court whether it is or it is not feasible 

for the two companies to amalgamate.  Thus, in case of objection by the Central 

Government, the court will refuse to interfere unless the Government establishes that the 

exchange ratio was unfair and not in public interest. (M.G. Investment & Industrial Co. 

Ltd. Vs. New Shorrock Spinning & Mfg. Co. Ltd.) 
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