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Appointment and Remuneration of 

Managerial Personnel 
Question 1 
A complaint was received by the Central Government from some shareholders of a public 
company that a person had been appointed as the Managing Director of the company without 
seeking the approval of the Central Government when such approval was required. State as to 
what action can be taken by the Central Government under the Companies Act, 2013. Also 
examine the validity of the acts of the Managing Director, if the complaint is found true.  

Answer 
In terms of section 196 (4) of the Companies Act, 2013, the appointment of a managing director 
or whole-time director or manager and the terms and conditions of such appointment and 
remuneration payable thereon must be first approved by the Board of directors at a meeting and 
then by an ordinary resolution passed at a general meeting of the company.  
However, in case such appointment is at variance to the conditions specified in Schedule V, the 
appointment and the remuneration shall be approved by the Central Government also. It is to 
be noted that the approval of the Central Government is necessary only if the appointment is 
not made in accordance with the conditions specified in Schedule V to the Act. 
In the given case, the approval of the Central Government is necessary. It means that the terms 
and conditions are at variance with Schedule V of the Act. In such a situation the appointment 
of the managing director is void. The central government may on receipt of the notice refer the 
matter to the Registrar to take necessary action against the company. 
However, section 196(5) provides that subject to the provisions of this Act, where an 
appointment of a managing director, whole-time director or manager is not approved by the 
company at a general meeting, any act done by him before such approval shall not be deemed 
to be invalid. The interpretation of this sub section can be drawn even in case the approval of 
the central government is not taken and the acts done by the managing director will be deemed 
to be valid. 
Question 2 
Star Health Specialties Ltd. owns a Multi-specialty Hospital in Chennai.  Dr. Hamilton, a 
practising Heart Surgeon, has been appointed by the company as its director and it wants to 
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pay him fee, on case to case basis, for surgery performed on the patients at the hospital.  A 
question has arisen whether payment of such fee to him would amount to payment of managerial 
remuneration to a director subject to any restriction under the Companies Act, 2013. 
Advise the company, which seeks to ensure that the same does not contravene any provision 
of the Companies Act, 2013.  
Answer 
In the given case, Dr. Hamilton has been appointed as a director. He has to be paid a fee for 
surgeries performed by him; it shall be fully possible under section 197(4) which states that the 
remuneration payable to the directors including managing or whole-time director or manager 
shall be inclusive of the remuneration payable for the services rendered by him in any other 
capacity except the following:  
(a) the services rendered are of a professional nature; and  
(b) in the opinion of the Nomination and Remuneration Committee (if applicable) or the Board 

of Directors in other cases, the director possesses the requisite qualification for the 
practice of the profession. 

The company can therefore, pay a remuneration to Dr. Hamilton a fee for surgeries performed 
by him as a professional fee which shall not be construed as a Managerial Remuneration under 
the Act. 
Question 3 
The Article of Association of a listed company have fixed payment of sitting fee for each Meeting 
of Directors subject to maximum of ` 30,000.  In view of increased responsibilities of 
independent directors of listed companies, the company proposes to increase the sitting fee to 
` 45,000 per meeting. Advise the company about the requirement under the Companies Act, 
2013 to give effect to the proposal.  
Answer 
Section 197(5) of the Companies Act, 2013 provides that a director may receive remuneration 
by way of fee for attending the Board/Committee meetings or for any other purpose as may be 
decided by the Board, provided that the amount of such fees shall not exceed the amount as 
may be prescribed. The Central Government through rules prescribed that the amount of sitting 
fees payable to a director for attending meetings of the Board or committees thereof may be 
such as may be decided by the Board of directors or the Remuneration Committee thereof which 
shall not exceed the sum of rupees 1 lakh per meeting of the Board or committee thereof. 
Further, the Board may decide different sitting fee payable to independent and non-independent 
directors other than whole-time directors. 
From the above, it is clear that fee to independent directors can be increased from ` 30,000 to 
` 45,000 per meeting by passing a resolution in the Board Meeting and alternating the Articles 
of Association by passing Special Resolution.  
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Question 4 
A company wants to include the following clause in its Articles of Association: 
“Each director shall be entitled to be paid out of the funds of the company for attending meetings 
of the Board or a Committee thereof including adjourned meeting such sum as sitting fees as 
shall be determined from time to time by the Directors but not exceeding a sum of  
`30,000 for each such meeting to be attended by the Director.”  
You are required to advise the company as to the validity of such a clause and the correct legal 
position under the provisions of the Companies Act, 2013. 
Answer 
The Companies Act, 2013 vide section 197 (5) provides that the sitting fee payable to directors 
for attending meetings of the Board or committees thereof will be decided by the Board subject 
to limits prescribed by the Central Government in rules framed in this behalf. The limit prescribed 
by the Central Government is ` 1 Lakh per meeting and may be different for independent and 
non independent directors. 
Hence, the clause in the Articles proposed in the case given, does not make any sense under 
the Companies Act, 2013. 
Question 5 
Advise Super Specialties Ltd. in respect of the following proposals under consideration of its 
Board of directors: 
(i)  Appointment of Managing Director who is more than 70 years of age; 
(ii)  Payment of commission of 4% of the net profits per annum to the directors of the company; 
(iii)  Payment of remuneration of `40,000 per month to the whole time director of the company 

running in loss and having an effective capital of `95.00 lacs.  
Answer  
(i) Under the proviso to section 196 (3) of the Companies Act, 2013, a person who has 

attained the age of seventy years may be employed as managing director, whole-time 
director or manager by the approval of the members by a special resolution passed by the 
company in the general meeting and the explanatory statement annexed to the notice for 
such motion shall indicate the justification for appointing such person.     

(ii) Under section 197 (7) of the Companies Act, 2013, independent directors may be paid 
profit related commission as may be approved by the members. However, under section 
197 (1) the limit of total managerial remuneration payable by a public company, to its 
directors, including managing director and whole-time director, and its manager in respect 
of any financial year shall not exceed eleven per cent of the net profits of that company for 
that financial year computed in the manner laid down in section 198. Further, the third 
proviso to section 197 (1) provides that except with the approval of the company in general 
meeting, the remuneration payable to directors who are neither managing directors or 
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whole-time directors shall not exceed one per cent. of the net profits of the company, if 
there is a managing or whole-time director or manager; or three per cent of the net profits 
in any other case.  

 Therefore, in the given case, the commission of 4% is beyond the limit specified, and the 
same should be approved by the members by ordinary resolution.  

(iii) If, in any financial year, a company has no profits or its profits are inadequate, the   
company shall not pay to its directors, including managing or whole time director or   
manager, any remuneration exclusive of any fees payable to directors except in 
accordance with the provisions of Schedule V. Section II of Part II of schedule V provides 
that where in any financial year during the currency of tenure of a managerial person, a 
company has no profits or its profits are inadequate, it may, without Central Government 
approval, pay remuneration to the managerial person not exceeding ` 60 Lakhs for the 
year if the effective capital of the company is negative or upto` 5 Crores. In the 
present case, the proposed remuneration can be paid without the approval of Central 
Government. 

 Note: As per the amendment in Schedule V by the Ministry of Corporate Affairs vide 
Notification S.O. 2922(E) dated 12th September 2016, part II, for Section II of 
Schedule V has been revised. For detail, please refer the Supplementary Study Paper 
containing amendments from 1st November 2015 to 31st October 2016.  

Question 6 
Mr. X, a Director of MJV Ltd., was appointed on 1st April, 2012, one of the terms of appointment 
was that in the absence of adequacy of profits or if the company had no profits in a particular 
year, he will be paid remuneration in accordance with Schedule V. For the financial year ended 
31st March, 2016, the company suffered heavy losses. The company was not in a position to 
pay any remuneration but he was paid ` 50 lacs for the year, as paid to other directors. The 
effective capital of the company is `150 crores. Referring to the provisions of Companies Act, 
2013, as contained in Schedule V, examine the validity of the above payment of remuneration 
to Mr. X.  
Answer 
Under Section II of Part II of Schedule V to the Companies Act, 2013, the remuneration payable 
to a managerial personnel is linked to the effective capital of the company. Where in any 
financial year during the currency of tenure of a managerial person, a company has no profits 
or its profits are inadequate, it may, without Central Government approval, pay remuneration to 
the managerial person not exceeding ` 120 Lakhs in the year in case the effective capital of 
the company is between ` 100 crores to 250 crores. The limit will be doubled if approved by the 
members by special resolution and further if the appointment is for a part of the financial year 
the remuneration will be pro-rated. 
From the foregoing provisions contained in schedule V to the Companies Act, 2013 the payment 
of ` 50 Lacs in the year as remuneration to Mr. X is valid in case he accepts it, as under the 
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said schedule he is entitled to a remuneration of ` 120 Lakhs in the year and his terms of 
appointment provide for payment of the remuneration as per schedule V. 
Note: As per the amendment in Schedule V by the Ministry of Corporate Affairs vide 
Notification S.O. 2922(E) dated 12th September 2016, part II, for Section II of Schedule V 
has been revised. For detail, please refer the Supplementary Study Paper containing 
amendments from 1st November 2015 to 31st October 2016. 
Question 7 
Can a company pay compensation to its directors for loss of office? Explain briefly the relevant 
provisions of the Companies Act, 2013 in this regard?     
Answer 
A company can pay compensation to its directors for loss of office as provided in sections 202 
of the Companies Act, 2013. Under section 202, such compensation can be paid only to 
managing director, director holding the office of the manager and to a whole time director but 
not to others. The compensation payable shall be on the basis of average remuneration actually 
earned by such director for three years, or such shorter period as the case may be, immediately 
preceding the ceasing of holding of such office and shall be for the unexpired portion of his term 
or for three years whichever is shorter. No such payment can be made, if winding up of the 
company is commenced before or commences within 12 months after he ceases to hold office 
if the assets of the company on the winding up, after deducting expenses thereof, are not 
sufficient to repay to the shareholders the share capital (including the premium, if any) 
contributed by them. However, no payment of compensation can be made in the following cases: 
(a)  where a director resigns on the ground of amalgamation or reconstruction and is appointed 

the office of managing director or manager or other officer of such reconstructed or 
amalgamated company, 

(b) where the director resigns his office otherwise than on the reconstruction of the company 
or its amalgamation as aforesaid, 

(c)  where the director vacates office under section 167 of the Companies Act, 2013, 
(d)  where the winding up of the company is due to the negligence of the director concerned, 
(e)  where the director has been guilty of any fraud or breach of trust, 
(f)  where the director has instigated or has taken part directly or indirectly in bringing about, 

the termination of his office. 
Question 8 
Mr. Doubtful was appointed as Managing Director of Carefree Industries Ltd. for a period of five 
years with effect from 1.4.2011 on a salary of ` 12 lakhs per annum with other perquisites.  The 
Board of directors of the company on coming to know of certain questionable transactions, 
terminated the services of the Managing Director from 1.3.2014.  Mr. Doubtful termed his 
removal as illegal and claimed compensation from the company.  Meanwhile the company paid 

© The Institute of Chartered Accountants of India



4.6 Corporate and Allied Laws 

a sum of ` 5 lakhs on ad hoc basis to Mr. Doubtful pending settlement of his dues.  Discuss 
whether: 
(i)  The company is bound to pay compensation to Mr. Doubtful and, if so, how much.  
(ii)  The company can recover the amount of ` 5 lakhs paid on the ground that Mr. Doubtful is 

not entitled to any compensation, because he is guiding of corrupt practice.  
Answer 
According to Section 202 of the Companies Act, 2013, compensation can be paid only to a 
Managing, Whole-time Director or Manager. Amount of compensation cannot exceed the 
remuneration which he would have earned if he would have been in the office for the unexpired 
term of his office or for 3 years whichever is shorter. No compensation shall be paid, if the 
director has been found guilty of fraud or breach of trust or gross negligence in the conduct of 
the affairs of the company. 
In light of the above provisions of law, the company is not liable to pay any compensation to Mr. 
Doubtful, if he has been found guilty of fraud or breach of trust or gross negligence in the conduct 
of affairs of the company.  But, it is not proper on the part of the company to withhold the 
payment of compensation on the basic of mere allegations.  The compensation payable by the 
company to Mr. Doubtful would be ` 25 Lacs calculated at the rate of ` 12 Lacs per annum for 
unexpired term of 25 months. 
Regarding adhoc payment of ` 5 Lacs, it will not be possible for the company to recover the 
amount from Mr. Doubtful in view of the decision in case of Bell vs. Lever Bros. (1932) AC 161 
where it was observed that a director was not legally bound to disclose any breach of his 
fiduciary obligations so as to give the company an opportunity to dismiss him. In that case the 
Managing Director was initially removed by paying him compensation and later on it was 
discovered that he had been guilty of breaches of duty and corrupt practices and that he could 
have been removed without compensation. 
Question 9 
A Managing Director was removed during the tenure of office and certain compensation was 
paid to him. It was later on found that during the tenure of his office that he was guilty of corrupt 
practices and the company felt that no compensation should have paid to him and therefore 
wants to recover the compensation so paid to him. Can the company succeed? 
Answer 
The Companies Act, 2013 does not provide for the refund of any compensation paid by the 
company to its Managing Director, whole time director or manager. It only lays down the 
situations under which no compensation is payable for loss of office and one such situation is 
the commitment of fraud or breach of trust by the director. 
Moreover, in Bell vs. Lever Brothers, (1932), Lever Brothers removed their managing director 
of a subsidiary by paying him compensation. It was afterwards discovered that during his tenure 
of office he had been guilty of so many breaches of duty and corrupt practices that he could 
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have been removed without compensation. An action was then commenced to recover back the 
compensation money. It was held that Bell was not bound to refund the compensation money 
and to disclose any breach of his fiduciary obligation so as to give the company an opportunity 
to dismiss him. Thus, the Managing Director is not bound to refund the compensation. Hence, 
the company can not succeed. 
Question 10 
‘X’ was appointed as Managing Director for life by the Articles of Association of a private 
company incorporated on 1st June, 2014.. Examine in this connection 
(a) Can ‘X’ be appointed for life as Managing Director? 
(b) Is it possible for the company in general meeting to remove ‘X’ from his office of 

directorship during his life time? 
Answer 
(a) Under section 196(2) of the Companies Act, 2013 lays down that no company shall   

appoint or re-appoint any person as its managing director, whole-time director or manager 
for a term exceeding five years at a time. No concession or exception is allowed by the Act 
to private companies.  
Hence, ‘X’ cannot be appointed as Managing Director for life in a private company. 

(b) Section 169(1) of the Companies Act, 2013 empowers the company to remove a director, 
by ordinary resolution before the expiry of his period of office after giving him an opportunity 
of being heard. This section applies to both public and private companies. It applies to all 
directors except a director appointed by the Tribunal under section 242 of the Act. The 
above provision applies to the Managing Director also as he is a director of the company 
and the member of its Board of Directors. Hence, it is possible for the company in general 
meeting to remove ‘X’ before the expiry of his term of office by an ordinary resolution. 

Question 11 
Explain the concept of KMP (Key Managerial Personnel) as introduced by the Companies Act, 
2013. Explain the classes of companies which are required to appoint whole time Key 
Managerial Person under the provisions of the said Act. 
Answer 
As per the provisions of Section 203(1) of the Companies Act, 2013, every company belonging 
to such class or classes of companies as may be prescribed, shall have the following whole time 
Key Managerial Personnel. 
(a) Managing Director or Chief Executive Officer or Manager and in their absence, a Whole-

time Director; 
(b) Company Secretary; and 
(c) Chief Financial Officer 
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According to Rule 8 of the Companies (appointment and Remuneration of Managerial 
Personnel) Rules, 2014, every listed company and every other public company having a paid 
up share capital of ` 10 crore or more shall have a whole-time key managerial personnel. 
Further, as per the Companies (Appointment and Remuneration of Managerial Personnel) 
Amendment Rules, 2014, a company other than a company covered under Rule 8 above, which 
has a paid up share capital of ` 5 crore or more shall have a whole-time company secretary.  
With the insertion of Rule 8A to the above rules, it is now mandatory for every other company 
to have a whole-time company secretary, if its paid up share capital is ` 5 Crore or more.  
Question 12 
A and B were appointed as first directors on 4th April, 2014 in Sun Glass Ltd.  Thereafter, 
C, D International Technologies Limited, a listed company, being managed by a Managing 
Director proposes to pay the following managerial remuneration: 
(i) Commission at the rate of five percent of the net profits to its Managing Director, Mr. 

Kamal. 
(ii) The directors other than the Managing Director are proposed to be paid monthly 

remuneration of `50,000 and also commission at the rate of one percent of net profits 
of the company subject to the condition that overall remuneration payable to 
ordinary directors including monthly remuneration payable to each of them shall not 
exceed two percent of the net profits of the company.  The commission is to be 
distributed equally among all the directors. 

(iii) The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a 
director, for professional services rendered as software engineer, whenever such 
services are utilized. 

You are required to examine with reference to the provisions of the Companies Act, 2013 
the validity of the above proposals. 
Answer 
International Technologies Limited, a listed company, being managed by a Managing 
Director proposes to pay the following managerial remuneration: 
(i) Commission at the rate of 5% of the net profits to its Managing Director, Mr. Kamal: 

Part (i) of the second proviso to section 197(1), provides that except with the 
approval of the company in general meeting, the remuneration payable to any one 
managing director; or whole time director or manager shall not exceed 5 % of the 
net profits of the company and if there is more than one such director then 
remuneration shall not exceed 10 %  of the net profits to all such directors and 
manager taken together.  

 In the present case, since the International Technologies Limited is being managed 
by a Managing Director, the commission at the rate of 5% of the net profit to Mr. 
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Kamal, the Managing Director is allowed and no approval of company in general 
meeting is required. 

(ii) The directors other than the Managing Director are proposed to be paid monthly 
remuneration of `  50,000 and also commission at the rate of 1 % of net profits of 
the company subject to the condition that overall remuneration payable to ordinary 
directors including monthly remuneration payable to each of them shall not exceed 
2 % of the net profits of the company: Part (ii) of the second proviso to section 197(1) 
provides that except with the approval of the company in general meeting, the 
remuneration payable to directors who are neither managing directors nor whole 
time directors shall not exceed- 
(A) 1% of the net profits of the company, if there is a managing or whole time 

director or manager; 
(B) 3% of the net profits in any other case.  

In the present case, the maximum remuneration allowed for directors other than 
managing or whole time director is 1% of the net profits of the company because 
the company is having a managing director also. Hence, if the company wants 
to fix their remuneration at not more than 2% of the net profits of the company, 
the approval of the company in general meeting is required.  

(iii) The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a 
director, for professional services rendered as software engineer, whenever such 
services are utilized: 
(1) According to section 197(4), the remuneration payable to the  directors 

of a company, including any managing or whole-time  director or manager, 
shall be determined, in accordance with and  subject to the provisions of 
this section, either  
(i)  by the articles of the company, or  
(ii)  by a resolution or,  
(iii)  if the articles so require, by a special resolution, passed by the company 

in general meeting, and 
(2) the remuneration payable to a director determined aforesaid shall be inclusive 

of the remuneration payable to him for the services rendered by him in any other 
capacity. 

(3) Any remuneration for services rendered by any such director in other capacity 
shall not be so included if—  
(i)  the services rendered are of a professional nature; and  
(ii)  in the opinion of the  Nomination and  Remuneration Committee, if the 
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company is covered under sub-section (1) of section 178, or the Board of 
Directors in other cases, the director possesses the requisite qualification 
for the practice of the profession.  

 Hence, in the present case, the additional remuneration to Mr. Bhatt, a director 
for professional services rendered as software engineer will not be included in 
the maximum managerial remuneration and is allowed but opinion of 
Nomination and Remuneration Committee is to be obtained. 

 Also, the International Technologies Limited (a listed company) shall disclose 
in the Board’s report, the ratio of the remuneration of each director to the 
median employee’s remuneration and such other details as may be prescribed 
under the Companies (Appointment and Remuneration of Managerial 
personnel) Rules, 2014. 
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