
  3 
Appointment and Qualification of 

Directors  
Question 1 
As per their Articles of Association, the maximum number of Directors of each of the following 
companies is 9: 
(i) Goodheart Company Limited. 
(ii) Frontline Trading Private Limited. 
(iii) Hindustan Zink limited (a Government company under section 2(45) of the Companies 

Act, 2013). 
The Board of Directors of the aforesaid companies proposes to increase the number of 
Directors to 15. Advise, whether under the provisions of the Companies Act, 2013, the Board 
of Directors can do so?     

Answer 
Under section 149(1) of the Companies Act, 2013, every company shall have a Board of 
Directors consisting of individuals as directors and shall have a minimum number of 3 
directors in the case of a public company, 2 directors in the case of a private company, and 
one director in the case of a One Person Company. The maximum number of directors shall 
be 15. 
The proviso to section 149(1) states that a company may appoint more than 15 directors after 
passing a special resolution.  
From the provisions of section 149 (1) as above, though the minimum number of directors may 
vary depending on whether the company is a public company, private or a one person 
company, the maximum number of directors is the same for all types at 15 directors. 
In the case of the first two companies in the question above, the maximum permissible limit is 
15 directors. Hence, the Board of Directors of these two companies can increase the number 
by simply appointing the additional 6 directors at the general meetings of the company after 
following the prescribed procedure and conditions. However, if the number of directors was 
proposed to have been increased beyond 15 directors, such authority must be obtained from 
the members through a special resolution and only after that approval, new directors could be 
appointed.  
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Further, the maximum number of directors being increased to 15 will require the Articles of 
Association to be altered. Hence, the special resolution of members will be required to alter 
the Articles of Association under section 14 of the Companies Act, 2013 and comply with other 
provisions in the said section. 
In case of a Government company, the Ministry of Corporate Affairs has clarified vide 
Notification G.S.R.  463(E) the limit of maximum of 15 directors and their increase in limit by 
special resolution shall not apply to Government company. Thus, in the case of Hindustan 
Zink limited (a Government company under section 2(45) of the Companies Act, 2013), the 
Board of Directors can increase the number the directors. 
Question 2 
The Articles of Association of Rajasthan Toys Private Limited provide that the maximum 
number of Directors in the company shall be 10. Presently, the company is having 8 directors. 
The Board of directors of the said company desire to increase the number of directors to 16. 
Advise whether under the provisions of the Companies Act, 2013 the Board of Directors can 
do so.  

Answer 
Under section 149(1) of the Companies Act, 2013 every company shall have a Board of 
Directors consisting of individuals as directors and shall have a minimum number of 3 
directors in the case of a public company, 2 directors in the case of a private company, and 
one director in the case of a One Person Company. The maximum number of directors shall 
be 15. 
The proviso to section 149(1) states that a company may appoint more than 15 directors after 
passing a special resolution.  
From the provisions of section 149 (1) as above, though the minimum number of directors may 
vary depending on whether the company is a public company, private or a one person 
company, the maximum number of directors is the same for all types at 15 directors. 
In the given case since the number of directors is proposed to be increased to 16, the 
company will be required to comply with the following provisions: 
(i) Alter its Articles of Association under section 14 of the Act, so as to increase the number 

of directors in the Articles from 10 to 16; 
(ii) Approval shall also be taken to be authorised to increase the maximum number of 

directors to 16 by means of a special resolution of members passed at a duly convened 
general meeting of the company. 

Question 3 
Neemuch Pharma Limited is a company listed with Malhargarh Stock Exchange. Some small 
shareholders of the said company want to appoint Mr. Avadhesh as a Director as their 
representative on the Board of Directors of the said company. Mr. Avadhesh is holding 1000 
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equity shares of 10 each in the said company. State the provisions of the Companies Act, 
2013 in relation to the proposal to appoint Mr. Avadhesh as a Small Shareholders' Director. 

Answer 
Section 151 of the Companies Act, 2013 provides that a listed company may have one director 
elected by such small shareholders in such manner and with such terms and conditions as 
may be prescribed. Further, the explanation to section 151 clarifies that for the purposes of 
section 151 “small shareholders” means a shareholder holding shares of nominal value of not 
more than ` 20,000 or such other sum as may be prescribed. 
In the given case, the company is a listed one; hence the provisions of section 151 will apply. 
The Companies (Appointment & Qualifications of Directors) Rules, 2014 clearly provides that 
a listed company, may upon notice of not less than 1,000 small shareholders or one- tenth of 
the total number of such shareholders, whichever is lower, have a small shareholders’ director 
elected by the small shareholders. 
Therefore, the number of small shareholders who can send the notice for the appointment of a 
small shareholders director must not be less than 1,000 or one tenth of the total number of 
small shareholders. This is not clarified in the question. Presuming that the small shareholders 
meet the criteria, they must give 14 days’ notice to the company under their signatures 
specifying the name, address, shares held and folio number of the person whose name is 
being proposed for the post of director and of the small shareholders who are proposing such 
person for the office of director.  

Further, the notice shall be accompanied by a statement signed by the person whose name is 
being proposed for the post of small shareholders’ director stating - 

(a) his Director Identification Number; 

(b) that he is not disqualified to become a director under the Act; and 

(c) his consent to act as a director of the company 

From the above, it is clear that Mr. Avadhesh who holds 1,000 shares in the company is not 
debarred from being appointed the small shareholders’ director in the company. 
Question 4 
Annual general meeting of Hero Ltd. has been scheduled in compliance with the requirements 
of the Companies Act, 2013. In this connection, it has some directors who are rotational and 
out of which some have been appointed long back, some have been appointed on the same 
day.  
Decide in this connection: 
(i)  Which of the directors shall be retiring by rotation?  
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(ii)  In case two directors were appointed on the same day, how would you decide their 
retirement by rotation? 

(iii)  In case the meeting could not decide how the vacancies caused by retirement to be dealt 
with, what shall be consequences? 

Answer 
Rotational Directors and Retirement: 
(i) According to section 152(6)(a)(i) of the Companies Act, 2013, unless the articles provide 

for the retirement of all directors at every annual general meeting, not less than two-
thirds of the total number of directors of a public company shall be persons whose period 
of office is liable to determination by retirement of directors by rotation. 
Further, section 152(6)(c) of the Act states that one-third of such of the directors for the 
time being as are liable to retire by rotation, or if their number is neither three nor a 
multiple of three, then, the number nearest to one-third, shall retire from office. 
From the above provisions, it is clear that the directors who are liable for rotation at every 
annual general meeting shall be one third of those directors who constitute the two thirds 
of the total number of directors and who are liable for rotation at every AGM.  

(ii) Under section 152(6)(d) the directors to retire by rotation at every annual general 
meeting shall be those who have been longest in office since their last appointment, but 
as between persons who became directors on the same day, those who are to retire 
shall, in default of and subject to any agreement among themselves, be determined by 
lot.. Therefore, the directors who will retire by rotation shall be those who have been in 
office for the longest term since their appointment. In case of two or more directors who 
were appointed on the same date at the same AGM, the retiring directors will be mutually 
agreed by them or in the absence of such agreement, will be determined by lots.   

(iii)  Under section 152(6)(e) of the Companies Act, 2013 the Vacancy caused by the 
retirement of directors at the AGM may be filled in the same annual general meeting by 
appointing either the retiring directors or some other person. The annual general meeting 
may also decide not to fill the vacancy arising from the retirement of one or more 
directors.   
Section 152(7) (a) provides that if the vacancy of the director retiring by rotation, is not so 
filled-up and the meeting has not expressly resolved not to fill the vacancy, the meeting 
shall stand adjourned till the same day in the next week, at the same time and place, or if 
that day is a national holiday, till the next succeeding day which is not a holiday, at the 
same time and place.  
Section 152 (7)(b) further provides that if at the adjourned meeting also, the vacancy of 
the retiring director is not filled up and that meeting also has not expressly resolved not 
to fill the vacancy, the retiring director shall be deemed to have been re-appointed at the 
adjourned meeting, unless: 
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(a) at that meeting or at the previous meeting a resolution for the re-appointment of 
such director has been put to the meeting and lost; 

(b)  the retiring director has, by a notice in writing addressed to the company or its 
Board of directors, expressed his unwillingness to be so re-appointed;  

(c)  he is not qualified or is disqualified for appointment;  
(d)  a resolution, whether special or ordinary, is required for his appointment or re-

appointment by virtue of any provisions of this Act; or  
(e)  section 162 (appointment of directors to be voted individually) is applicable to the 

case. 
Question 5 
ABC Ltd. in its First General Meeting appointed six Directors whose period of office is liable to 
be determined by rotation. Briefly explain the procedure and rules regarding retirement of 
these directors. Will it make any difference, if ABC Company Ltd. does not carry on business 
for Profit?  

Answer 
Under section 152(6) (a) unless the articles provide for the retirement of all directors at every 
annual general meeting, not less than two-thirds of the total number of directors of a public 
company shall be persons whose period of office is liable to determination by retirement of 
directors by rotation.  
In the given case, it is assumed that the 6 directors appointed at the first general meeting of 
the company constitute at least two thirds of the total number of directors. 
Section 152(6)(c) further states that at every annual general meeting, one-third of such of the 
directors for the time being as are liable to retire by rotation, or if their number is neither three 
nor a multiple of three, then, the number nearest to one-third, shall retire from office. 
Therefore, in the given case 2 directors will be liable to retire by rotation at the next AGM of 
the Company. 
Section 152(6)(d) further states that the directors to retire by rotation at every annual general 
meeting shall be those who have been longest in office since their last appointment, but as 
between persons who became directors on the same day, those who are to retire shall, in 
default of and subject to any agreement among themselves, be determined by lot. 
In the given case, all the 6 directors were appointed on the same date. Hence, the choice of 
the 2 directors who would retire at the next AGM of the company will be made either mutually 
by these 6 directors failing which; it will be decided by lots. 
It will not make any difference under the Companies Act, 2013 if the company is a non profit 
organization. 
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Question 6 
ADJ Limited has 10 directors on its board. Two of the directors have retired by rotation at an 
Annual General Meeting. The place of retiring directors is not so filled up and the meeting has 
also not expressly resolved 'not to fill the vacancy'. Since the AGM could not complete its 
business, it is adjourned to a later date. At this adjourned meeting also the place of retiring 
directors could not be filled up, and the meeting has also not expressly resolved 'not to fill the 
vacancy'.  
Referring to the provisions of the Companies Act, 2013, decide:  
(i) Whether in such a situation the retiring directors shall be deemed to have been re-

appointed at the adjourned meeting?  
(ii) What will be your answer in case at the adjourned meeting, the resolutions for re-

appointment of these directors were lost?  
(iii) Whether such directors can continue in case the directors do not call the Annual General 

Meeting?  

Answer 
Retiring director – When to be deemed director? 
In accordance with the provision of the Companies Act, 2013, as contained in section 
152(7)(a) which provides that if at the annual general meeting at which a director retires and 
the vacancy is not so filled up and the meeting has not expressly resolved not to fill the 
vacancy, the meeting shall stand adjourned to same day in the next week, at the same time 
and place, or if that day is a national holiday, till the next succeeding day which is not a 
holiday, at the same time and place.   
Section 152(7)(b) further provides that if at the adjourned meeting also, the place of the 
retiring is not filled up and that meeting also has not expressly resolved not to fill the vacancy, 
the retiring director shall be deemed to have been re-appointed at the adjourned meeting, 
unless at the adjourned meeting or at the previous meeting a resolution for the re-appointment 
of such directors was put and lost or he has given a notice in writing addressed to the 
company and the Board of Directors expressing his desire not to be re-elected or he is 
disqualified. 
Therefore, in the given circumstances answer to the questions as asked shall be: 
(i) In the first case, applying the above provisions, the retiring directors shall be deemed to 

have been re-appointed. 
(ii) In the second case, where the resolutions for the reappointment of the retiring directors 

were lost, the retiring directors shall not be deemed to have been re-appointed. 
(iii) Section 152(6)(c) states that 1/3rd of the rotational directors shall retire at every AGM. 

They retire at the AGM and at its conclusion. Hence, they will retire as soon as the AGM 
is held. Further, as per section 96 (dealing with annual General Meeting) of the 
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Companies Act, 2013, every company other than a One Person Company shall in each 
year hold an Annual General Meeting. Hence, it is necessary for the company to hold the 
AGM, whereby these directors will be liable to retire by rotation. 

Question 7 
What do you understand by the term “Director Identification Number” (DIN)?  Describe the 
procedure to obtain the same as enumerated under the Companies Act, 2013 read with the 
relevant Rules.   

Answer 
Director Identification Number (DIN) is a Unique Identification Number issued by the Ministry 
of Corporate Affairs.  It is required to be obtained by every person who is intending to become 
a director of any company.  DIN is a pre-requisite for filing various forms with the Registrar of 
Companies. The electronic system of the Ministry of Corporate Affairs will not allow filing / 
submitting of forms if DIN of the signatory director is not mentioned in the form being filed / 
submitted. 
Under section 153 of the Companies Act, 2013 every individual intending to be appointed as 
director of a company shall make an application for allotment of Director Identification Number 
to the Central Government in such form and manner and along with such fees as may be 
prescribed. 
1. Under rule 9 sub rule 1 of the Companies (Appointment & Qualification of Directors) 

Rules, 2014 every individual, who is to be appointed as director of a company shall make 
an application electronically in Form DIR-3, to the Central Government for the allotment 
of a Director Identification Number (DIN) along with such fees as provided in the 
Companies (Registration Offices and Fees) Rules, 2014. 

2. Under rule 9 (2) of the said rules The Central Government shall provide an electronic   
system to facilitate submission of application for the allotment of DIN through the portal 
on the website of the Ministry of Corporate Affairs. 

3. The applicant shall download Form DIR-3 from the portal, fill in the required particulars sought 
therein, verify and sign the form and after attaching copies of the following documents, scan 
and file the entire set of documents electronically- 
(i) photograph; 
(ii)   proof of identity; 
(iii)   proof of residence; and 
(iv)   specimen signature duly verified. 

4.  Form DIR-3 shall be signed and submitted electronically by the applicant using his or her 
own Digital Signature Certificate and shall be verified digitally by - 
(i)  a chartered accountant in practice or a company secretary in practice or a cost  
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accountant in practice; or 
(ii)  a company secretary in full time employment of the company or by the managing 

director or director of the company in which the applicant is to be appointed  as 
director 

Section 154 of the Companies Act, 2013 states that the Central Government shall, within one 
month from the receipt of the application under section 153, allot a Director Identification 
Number to an applicant in such manner as may be prescribed. 
Rule 10 (1) of the Companies (Appointment & Qualifications of Directors) Rules, 2014 states 
that on the submission of the Form DIR-3 on the portal and payment of the requisite amount of 
fees through online mode, an application number shall be generated by the system automatically. 
Rule 10 (2) further provides that after generation of application number, the Central 
Government shall process the applications received for allotment of DIN and decide  on  the  
approval  or  rejection  thereof  and communicate the same to the applicant along with the DIN 
allotted in case of approval by way of a letter by post or electronically or in any other mode,  
within  a  period of one month from the receipt of such application. 
Question 8 
Prince Ltd. desires to appoint an additional director on its Board of directors. The Articles of 
the company confer upon the Board to exercise the power to appoint such a director. As such 
M is appointed as an additional director. In the light of the provisions of the Companies Act, 
2013, examine:  
(i) Whether M can continue as director if the annual general meeting of the company is not 

held within the stipulated period and is adjourned to a later date?  
(ii) Can the power of appointing additional director be exercised by the Annual General 

Meeting?  
(iii)  As the Company Secretary of the company what checks would you make after M is 

appointed as an additional director?  

Answer  
Section 161(1) of the Companies Act, 2013 provides that the articles of association of a 
company may confer on its Board of Directors the power to appoint any person, other than a 
person who fails to get appointed as a director at the general meeting, as an additional 
director at any time and such director will hold office upto the date of the next annual general 
meeting or the last date on which such annual general meeting should have been held, 
whichever is earlier. 
(i) M cannot continue as director till the adjourned annual general meeting, since he can 

hold the office of directorship only up to the date of the next annual general meeting or 
the last date on which the annual general meeting should have been held, whichever is 
earlier. Such an additional director shall vacate his office latest on the date on which the 
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annual general meeting could have been held under Section 96 of the Companies Act, 
2013.  He cannot continue in the office on the ground that the meeting was not held or 
could not be called within the time prescribed.   

(ii) The power to appoint additional directors vests with the Board of Directors and not with 
the members of the company. The only condition is that the Board must be conferred 
such power by the articles of the company. 

(iii) As a Company Secretary, I would put the following checks in place in respect of M’s 
appointment as an additional director: 
a. He must have got the Directors Identification Number (DIN); 
b. He must furnish the DIN and a declaration that he is not disqualified to become a 

director under the Companies Act, 2013; 
c. He must have given his consent to act as director and such consent has been filed 

with the Registrar within 30 days of his appointment; 
d. His appointment is made by the Board of Directors; 
e. His name is entered in the statutory records as required under the Companies Act, 

2013. 
Question 9 
Examine the validity of the following: 
Mr. Q, a Director of PQR Limited proceeding on a long foreign tour, appointed Mr. Y as an 
alternate director to act for him during his absence.  The articles of the company provide for 
appointment of alternate directors.  Mr. Q claims that he has a right to appoint alternate 
director.    

Answer 
Under section 161(2) of the Companies Act, 2013 the Board of Directors of a company may, if 
so authorised by its articles or by a resolution passed by the company in general meeting, 
appoint a person, not being a person holding any alternate directorship for any other director 
in the company, to act as an alternate director for a director during his absence for a period of 
not less than three months from India. 
From the above provision it is clear that the authority to appoint alternate director has been 
vested in the board of directors only and that too subject to empowerment by the Articles. 
Therefore, Q is not authorized to appoint an alternate director and the appointment of Mr. Y is 
not valid. 
Question 10 
The Board of directors of XYZ Limited appointed Mr. A as a Director in the casual vacancy 
caused by resignation of Mr. X. Mr. A is proposed to be re-appointed as a Director at the 
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Annual General Meeting, when he vacates his office.  Examine with reference to the relevant 
provisions of the Companies Act, 2013 whether Mr. A can be considered as a 'Retiring 
Director' and state the legal requirements to be fulfilled to give effect to the proposed 
appointment of Mr. A as a Director at the Annual General Meeting.  

Answer 
In the given case, Mr. A was appointed as a director of XYZ Ltd. to fill a casual vacancy. His 
appointment would have been made under section 161(4) of the Companies Act, 2013 which 
provides that in the case of a public company, if the office of any director appointed by the 
company in general meeting is vacated before his term of office expires in the normal course, 
the resulting casual vacancy may, in default of and subject to any regulations in the articles of 
the company, be filled by the Board of Directors at a meeting of the Board.   
Provided that any person so appointed shall hold office only up to the date up to which the 
director in whose place he is appointed would have held office if it had not been vacated.   
Therefore, in the given case, Mr. A would be eligible to hold office till the date upto which  
Mr. X would have held office. Mr. A will not automatically be considered as a “retiring director” 
at the next AGM of the company.  
In case he has to retire at the forthcoming Annual General Meeting and wants to be 
reappointed as a director he will have to follow the provisions of Companies Act, 2013 relating 
to the appointment of a person other than a retiring director as a director of the company 
which are as under: 
(a) Section 152(2) of the Companies Act, 2013 provides that unless expressly provided in 

this Act, every director shall be appointed by the company in general meeting.  
(b) Section 152 (3) further provides that no person shall be appointed as a director of a   

company unless he has been allotted the Director Identification Number under section 
154. 

(c) Section 152 (4) states that every person proposed to be appointed as a director by the 
company in general meeting or otherwise, shall furnish his Director Identification Number 
and a declaration that he is not disqualified to become a director under this Act. 

(d) Section 152 (5) states that a person appointed as a director shall not act as a director 
unless he gives his consent to hold the office as director and such consent has been filed 
with the Registrar within thirty days of his appointment in such manner as may be 
prescribed. 

(e) Further under section 160(1) of the Companies Act, 2013 a person who is not a retiring 
director may be appointed a director at the general meeting of the company including the 
AGM by following the below mentioned procedure:  
(i) He or any other member intending to propose him as a director, has given a notice 

of not less 14 days in writing under his hand signifying his candidature as a director 
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or, as the case may be, intention of such member to propose him as a candidate for 
that office; 

(ii) The above referred notice has been delivered at the Registered Office of the 
Company; 

(iii) The notice should be accompanied by a deposit of ` 1,00,000 or such higher 
amount as may be prescribed; 

(iv) The deposit will be refunded to such person or to the member, as the case may be, 
in case the person is appointed as a director at the meeting or gets more than 25% 
of total valid votes cast either on show of hands or on poll on such resolution. 

(v) Under section 160(2) on receipt of the notice as referred above, the company shall 
inform its members of the candidature of a person for the office of director under 
sub-section (1) in such manner as may be prescribed. Rule 13 of the Companies 
(Appointment & Qualification of Directors) Rules, 2014 prescribes, the company 
shall, at least 7 days before the general meeting, inform its members of the 
candidature of a person for the office of a director or the intention of a member to 
propose such person as a candidate for that office by serving individual notices, on 
the members through electronic mode to such members who have provided their 
email addresses to the company for communication purposes, and in writing to all 
other members; and by placing notice of such candidature or intention on the 
website of the company, if any. 

Question 11 
The Board of directors of XYZ Ltd. filled up a casual vacancy caused by the death of Mr. P by 
appointing Mr. C as a director on 3rd April, 2014. Unfortunately Mr. C expired on 15th May, 
2014 after working about 40 days as a director. The Board now wishes to fill up the casual 
vacancy by appointing Mrs. C in the forthcoming meeting of the Board. Advise the Board in 
this regard as per the provisions under the Companies Act, 2013.  

Answer 
Section 161(4) of the Companies Act, 2013 provides that in the case of a public company, if 
the office of any director appointed by the company in general meeting is vacated before his 
term of office expires in the normal course, the resulting casual vacancy may, in default of and 
subject to any regulations in the articles of the company, be filled by the Board of Directors at 
a meeting of the Board.  
Provided that any person so appointed shall hold office only up to the date up to which the 
director in whose place he is appointed would have held office if it had not been vacated.   
In view of the above provisions, in the given case, the appointment of Mr. C in place of the 
deceased director Mr. P was in order. In normal course, Mr. C could have held his office as 
director up to the date to which Mr. P would have held the same.  
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However, Mr. C expired on 15th May, 2014 and again a vacancy has arisen in the office of 
director owing to death of Mr. C who was appointed by the board to fill up the casual vacancy 
resulting from P’s demise. Vacancy arising on the Board due to vacation of office by the 
director appointed to fill a casual vacancy in the first place, does not create another casual 
vacancy as section 161 (4) clearly mentions that such vacancy is created by the vacation of 
office by any director appointed by the company in general meeting. Hence, the Board cannot 
fill in the vacancy arising from the death of Mr. C. 
The Board may however appoint Mrs. C as an additional director under section 161 (1) of the 
Companies Act, 2013 provided the articles of association authorises the board to do so, in 
which case Mrs. C will hold the office up to the date of the next annual general meeting or the 
last date on which the annual general meeting should have been held, whichever is earlier. 
Question 12 
In ABC Ltd. three Directors were to be appointed. The item was included in agenda for the 
Annual General Meeting scheduled on 30th September, 2014, under the category of 'Ordinary 
Business'. All the three persons as proposed by the Board of directors were elected as 
directors of the company by passing a 'single resolution' avoiding the repetition (multiplicity) of 
resolution. After the three directors joined the Board, certain members objected to their 
appointment and the resolution. Examine the provisions of Companies Act, 2013 and decide: 
Whether the contention of the members shall be tenable and whether both the appointment of 
Directors and the 'single resolution' passed at the Company's Annual General Meeting shall be 
void. 

Answer 
The matter of appointment of directors in place of those retiring at the annual general meeting 
has been correctly stated in the agenda as the ordinary business to be transacted at the 
general meeting. But in accordance with the provisions of section 162(1) of the Companies 
Act, 2013, at a general meeting of a company, a motion for the appointment of two or more 
persons as directors of the company by a single resolution shall not be moved unless a 
proposal to move such a motion has first been agreed to at the meeting without any vote being 
cast against it. Section 162 (2) further provides that a resolution moved in contravention of 
sub-section (1) shall be void, whether or not any objection was taken when it was moved. 
Taking into account of the above, the contention of the members shall be tenable. Each 
director has to be appointed by way of a separate resolution. 
Question 13 
XYZ Company Ltd. in its annual general meeting appointed all its directors by passing one 
single resolution. No objection was made to the resolution. Examine the validity of 
appointment of directors explaining the relevant provisions of the Companies Act, 2013. Will it 
make any difference, if XYZ Company was a private company?  
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Answer 
Under section 162(1) of the Companies Act, 2013, at a general meeting of a company, a 
motion for the appointment of two or more persons as directors of the company by a single 
resolution shall not be moved unless a proposal to move such a motion has first been agreed 
to at the meeting without any vote being cast against it. 
From the above provision of law, it is mandatory for the company to first get a unanimous 
approval of the company on the appointment of more than one director by a single resolution. 
In the given case, no such motion was put to vote at the meeting and passed unanimously. 
Merely not raising any objection is not the same as active unanimous approval.  
Further, according to section 162(2), a resolution moved in contravention of sub-section (1) 
shall be void, whether or not any objection was taken when it was moved. Hence, in the given 
case the appointment of all the directors made by a single resolution at the AGM is void. 
The Ministry of Corporate Affairs has clarified via Notifications No. 464(E) dated 5th June, 
2015, that section 162 of the Companies Act, 2013, shall not apply to a private company. 
Thus, if XYZ would have been a private company, then provisions of section 162 shall not be 
attracted. 
Question 14 
A company has in its Articles of Association provided for appointment of not less than two-
thirds of the total number of its directors according to the principle of proportional 
representation. Can the directors so appointed be removed by the company in general 
meeting as per the provisions of the Companies Act, 2013? 

Answer 
Under section 163 of the Companies Act, 2013, the articles of a company may provide for the 
appointment of not less than two-thirds of the total number of the directors of a company in 
accordance with the principle of proportional representation, whether by the single 
transferable vote or by a system of cumulative voting or otherwise and such appointments may 
be made once in every 3 years and casual vacancies of such directors shall be filled as 
provided in sub-section (4) of section 161 i.e. by the board of directors at a duly convened 
board meeting. 
Section 169 (1) of the Companies Act, 2013 provides for the removal of a director by ordinary 
resolution of members (except a director appointed by the Tribunal) before the expiry of his 
term of office. However, according to the proviso to section 169(1) this is not applicable where 
the company has availed itself of the option given to it under section 163 to appoint not less 
than two thirds of the total number of directors according to the principle of proportional 
representation. 
Hence, according to proviso to section 169(1), the directors elected by the principle of 
proportional representation under section 163 of the Companies Act, 2013 cannot be removed 
by the shareholders in general meeting. 
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Question 15 
Mr. Kishore is a Director of AB Limited and PQ Limited. AB Limited did not file financial 
statements for the years ended 31st March, 2010, 2011 and 2012. AB Limited  did  not  pay 
interest on loans taken from a public financial institution from 1st April, 2012 and also failed 
to repay matured deposits taken from public on due dates from 1st April, 2013 onwards.  
Answer the following in the light of relevant provisions of the Companies Act, 2013:- 
(i) Whether Mr. Kishore is disqualified  under the Companies  Act, 2013  and if so; 

whether he can continue as a Director in AB Limited and can he also seek 
reappointment when he retires by rotation at the Annual General  Meeting  of PQ 
Limited to be held in September, 2014? 

(ii) Mr. Kishore is proposed to be appointed as Additional Director of XY Limited in June, 
2014. Is he eligible to be appointed as Additional Director in XY Limited?   

Answer 
According to section 164(2) of the Companies Act, 2013, a person who is or has been a 
director of a company which: 
(A)  has not filed the financial statements or annual returns for any continuous three financial 

years; or 
(B)  has failed to repay the deposits accepted by it or pay interest thereon on due date or 

redeem its debentures on due date or pay interest due thereon or pay any dividends 
declared and such failure continues for one year or more. 

 shall not be eligible to be re-appointed as a director of that company or appointed in 
other company for a period of five years from the date on which the said company fails to 
do so. 

 In the given case, the irregularities committed by AB Ltd. are  
(a) Non filing of financial statements for year ended 31st March 2010 to 2012 (3 Yrs); 
(b) Non payment of interest on loans taken from financial institution; and 
(c) Non repayment of matured deposits taken from the public from 1st April 2013. 

(i) Here, Mr. Kishore is a director of AB Ltd. and PQ Ltd. AB Ltd. did not file financial 
statements for three years ended 31st March 2010, 2011 and 2012. Further, AB Ltd 
failed to repay matured deposits taken from public from 1st April, 2013 onwards. Both 
these failures constitute a disqualification under section 164 (2) and consequently, Mr. 
Kishore will not be eligible for reappointment in AB Ltd. 

 It may be noted that the failure to pay interest on loans taken from a public financial 
institution is not covered under section 164 (2) and hence does not constitute a 
disqualification. 

 As per section 167(1)(a) of the Companies Act, 2013, the office of a director shall 
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become vacant in case he incurs any of the disqualifications specified under section 
164(2) of the Companies Act, 2013. Since, Mr. Kishore has attracted disqualification 
under section 164(2) of the Companies Act, 2013, he has to vacate office of a director in 
AB Ltd.  

 Mr. Kishore cannot seek reappointment in PQ Ltd. when he retires by rotation at the 
Annual General Meeting to be held in September, 2014.  

(ii) In view of his disqualification under section 164 (2), Mr. Kishore is not eligible to be 
appointed as additional director in XY Ltd. in June 2014. 

Question 16 
State with reference to the relevant provisions of the Companies Act, 2013 whether the 
following persons can be appointed as a Director of a company: 
(i)   Mr. A, who has huge personal liabilities far in excess of his Assets and Properties, has 

applied to the court for adjudicating him as an insolvent and such application is pending. 
(ii)  Mr. B, who was caught red-handed in a shop lifting case two years ago, was convicted by 

a court and sentenced to imprisonment for a period of eight weeks.  
(iii)  Mr. C, a Former Bank Executive, was convicted by a court eight years ago for 

embezzlement of funds and sentenced to imprisonment for a period of one year. 
(iv)  Mr. D is a Director of DLT Limited, which has not filed its Annual Returns pertaining to 

the Annual General Meetings held in the years 2011, 2012 and 2013.  

Answer 
The first 3 cases stated in the question are based on the provisions of Section 164 (1) of the 
Companies Act, 2013 and the fourth case is dealt with in section 164 (2) of the said Act. 
Based on the provisions of the said sections, each case can be discussed as follows: 
(i)  Section 164 (1) (c) states that a person shall not be eligible for appointment as a director 

of a company if he has applied to be adjudicated as an insolvent and his application is 
pending. Therefore, in the present case, Mr. A cannot be appointed as a Director of a 
Company – whether public or private.  

(ii)  Section 164 (1) (d) states that a person shall not be eligible for appointment as a director 
of a company if he has been convicted by a court for any offence involving moral 
turpitude or otherwise and sentenced in respect thereof to imprisonment for not less than 
six months, and a period of five years has not elapsed from the date of expiry of the 
sentence.  In the present case, although the sentence was only two years ago, but the 
period of sentence was only eight weeks, i.e., less than six months.  Hence, Mr. B does 
not come under the purview of this disqualification and can be appointed as a director of 
a company.  

(iii)  The third case also falls within the provisions of section 164 (1) (d). In this case the 
imprisonment was for a period of one year, i.e., for six  or more months, but since more 
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than five years have elapsed from the expiry of the sentence, Mr. C is no longer 
disqualified and can be appointed as a director of a company. 

(iv)  Section 164 (2) states that a person who is or has been a director of a company which 
has not filed the financial statements or annual returns for any continuous period of three 
financial years, then such a person shall not be eligible either to be appointed as a 
director of other company or reappointed as a director in the same company. In the 
present case, DLT Limited has failed to file annual returns.  Hence, the disqualification 
for Mr. D is attracted and he cannot be appointed as a director in other company nor can 
he be reappointed in the same company.  

Question 17 
Mr. John is a director of MNC Ltd., which had accepted deposits from public.  The Financial 
position of MNC Ltd. turned very bad and it failed to repay the deposits which fell due for 
payment on 10th April, 2014 and such repayment has not been made till 5th May, 2015.  
Another company JKL Ltd. wants to appoint the said Mr. John as its director at its annual 
general meeting to be held on 6th May, 2015.  You are required to state with reference to the 
provisions of the Companies Act, 2013 whether Mr. John can be appointed as a director of 
JKL Ltd.  

Answer 
Section 164 (2) (b) of the Companies Act, 2013 states that where a person is or has been a 
director of a company which has failed to repay its deposit on due date and such failure 
continues for one year or more, then such person shall not be eligible to be appointed as a 
director of any other company for a period of five years from the date on which such company, 
in which he is a director, failed to repay its deposit.   
In the instant case, MNC Ltd., has failed to repay its deposit on due dates and the default 
continues for more than one year.  Hence, Mr. John will not be eligible to be appointed as a 
director of JKL Ltd.  
Question 18 
Mr. Ramanathan is a Director of Fraudulent Ltd., Honest Ltd. and Regular Ltd. for the financial 
year ended on 31st March, 2014. Two irregularities were discovered against fraudulent Ltd. 
Fraudulent Ltd. did not file its financial statements for the year ended 31.3.2014 and failed to 
pay interest on loans taken from a financial institution for the last three years. 
On 1st June, 2015 Mr. Ramnathan is proposed to be appointed as additional director of 
Goodwill Ltd, which company has sought a declaration from Mr. Ramnathan and he also 
submitted the declaration stating that the disqualification specified in Section 164 of the 
Companies Act, 2013 is not attracted in his case. Decide under the provisions of the 
Companies Act: 
(i) Whether the declaration submitted by Mr. Ramanthan to Goodwill Ltd. is in order? 
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(ii)  Whether Mr. Ramnathan can continue as a Director in Honest Ltd. and Regular Ltd.?  

Answer 
(i) The declaration of Mr. Ramanthan is in order. According to section 164 (2) of the 

Companies Act, 2013 a person who is or has been a director of a company which: 
(a)  has not filed the financial statements or annual returns for any continuous three 

financial years; or 
(b)  has failed to repay the deposits accepted by it or interest thereon on due date or 

redeem its debentures on due date or pay dividends declared and such failure 
continues for one year or more. 

shall not be eligible to be re-appointed as a director of that company or appointed in other   
company for a period of five years from the date on which the said company fails to do so. 
As the financial statements were not filed only for one year, no disqualification attaches to 
him. Further, the non payment of interest to the financial institution is no ground for 
disqualification under section 164 (2) of the Act.  

(ii) Mr. Ramanthan can continue his directorship in all companies as no disqualification 
attaches to him under section 164 (2) of the Companies Act, 2013. 

Question 19 
Mr. Influential is already a director of 19 companies out of which 10 are public limited 
companies and 9 are private companies. He is being appointed as a director of another 
company named Expensive Remedies Ltd.  Advise Mr. Influential in regard to the following: 
(i) Restrictions on the number of directorships to be held by an individual and whether he 

can accept the new appointment in view thereof. 
(ii) What are the companies to be excluded for the purpose of calculating the ceiling on the 

appointment of directors in a public company?    

Answer 
(i) Under section 165 (1) of the Companies Act, 2013, no person, after the commencement 

of this Act, shall hold office as a director including any alternate directorship, in more 
than twenty companies at the same time. 

 Provided that the maximum number of public companies in which a person can be 
appointed as a director shall not exceed ten.  

 Explanation to section 165 (1) clarifies that for reckoning the limit of public companies in 
which a person can be appointed as director, directorship in private companies that are 
either holding or subsidiary company of a public company shall be included. Further,  
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 In the said question, Mr. Influential is already a director in 10 public companies and as 
Expensive Remedies Ltd is a public company, he cannot be appointed as a director 
therein, even though his total directorships are less than 20.  

(ii) For calculating the limit of 10 public companies, a private company which is neither a 
subsidiary nor a holding company of a public company will be excluded in terms of the 
explanation to section 165 (1) of the Companies Act, 2013. 

Question 20 
Due to internal problems in the working of Infighting Detergents Ltd., Mr. Satyam and Mr. 
Shivam, a Director, have submitted their resignations and decided to disassociate themselves 
with the working of the company. Mr. Sundram, the Managing Director, decides to refuse their 
resignations. Examine whether the Managing Director can compel Mr. Satyam and Mr. Shivam 
to continue as per the provisions of the Companies Act, 2013. 

Answer 
Section 168(1) of the Companies Act, 2013 provides that a director may resign from his office 
by giving a notice in writing to the company and the Board shall on receipt of such notice   
take note of the same and company shall intimate the Registrar in Form DIR-12 as prescribed 
in Companies (Appointment & Qualification of Directors) Rules, 2014 and shall also place the 
fact of such resignation in the report of directors laid in the immediately following general 
meeting by the company.  
The proviso to section 168(1) states that a director shall also forward a copy of his resignation 
along with detailed reasons for the resignation to the Registrar within thirty days of resignation 
in such manner as may be prescribed. Under the Companies (Appointment & Qualification of 
Directors) Rules, 2014 the director shall within 30 days of resignation forward to the Registrar 
a copy of his resignation alongwith the reasons for his resignation in Form DIR-11 along with 
the prescribed fee.  
Further, section 168(2) states that the resignation of a director shall take effect from the date 
on which the notice is received by the company or the date, if any, specified by the director in 
the notice, whichever is later. 
The law does not give an option to the Managing Director or the Company or the Board to 
reject the resignation of a director and force him to continue.  
Therefore, in the given case, the Managing Director cannot compel Mr. Satyam and Mr. 
Shivam to continue as directors in view of the above provisions.  
Question 21 
Mr. Raj, a director of POL Ltd., submitted his resignation from the post of director to the Board 
of Directors on 30th June, 2014 and obtained a receipt therefore on the same day.  The Board 
of Directors of POL Ltd. neither accepted the resignation nor did it file the required form with 
the Registrar of Companies. You are required to state whether Mr. Raj ceases to be the 
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Director of POL Ltd. and if yes, since when?  
Answer 
Section 168(2) of the Companies Act, 2013 states that the resignation of a director shall take 
effect from the date on which the notice is received by the company or the date, if any, 
specified by the director in the notice, whichever is later. The effectiveness of the resignation 
of the director is not in any way connected to its acceptance by the Company or the Board nor 
is it linked to the filing of required form with the Registrar.  
However, under the Proviso to section 168 (1), the resigning director is also required to file 
with the Registrar a copy of his resignation and the reasons of his resignation in form DIR 11 
within 30 days of the date of his resignation.  
Hence, if the company has failed to file the form DIR 12 as required by the Companies 
(Appointment & Qualifications of Directors) Rules, 2014, the effectiveness of his resignation 
will not be impacted. 
Therefore, in the given case, the resignation of Mr. Raj is valid and he will cease to be a 
director of POL Ltd with effect from the date of notice i.e. 30th June 2014 as he has obtained 
the receipt of the notice on the same day. 
Question 22 
Mr. Stubborn is a director of Doubtful Industries Ltd.  He along with other two directors has 
been running the Company for the past twenty years without declaring any dividends or giving 
any benefit to the shareholders. Frustrated by this, some shareholders are desirous of giving 
notice to pass a resolution with the support of other shareholders for his removal as a director 
in the Annual General Meeting of the Company to be held in the month of December of 2014.  
State the procedure to be followed for the removal of Mr. Stubborn as a director.   

Answer 
Mr. Stubborn a director of Doubtful Industries Ltd., can be removed by following the provisions 
laid down in section 169 of the Companies Act, 2013 which provide for the removal of any 
director (excluding a director appointed by the tribunal under section 242) by passing of an 
ordinary resolution at a duly convened meeting of the members of the company after giving 
special notice under section 115.  
According to section 115 where, by virtue of any provision contained in the Companies Act, 
2013 or in the articles of a company, special notice is required of any resolution, such notice 
of the intention to move such resolution shall be given to the company by such number of 
members holding not less than one percent. of total voting power or holding shares on which 
the sum prescribed in the aggregate not exceeding five lakh rupees has been paid up, and the 
company shall give its members notice of the resolution in such manner as may be prescribed. 
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Therefore, the first thing that the shareholders must do is to ensure that the required number 
of members as mentioned in section 115 are lined up for giving the special notice of the 
resolution proposed for the removal of the directors.  
Having achieved the required numbers and keeping the various provisions as mentioned 
above, the procedure for the removal of Mr. Stubborn will be as under: 
(i) An ordinary resolution is required to be passed at the proposed annual general meeting 

of the company [Section 169 (1)]. 
(ii)  A special notice shall be required of any resolution, to remove a director under this 

section [Section 169 (2)].  
(iii)  On receipt of the notice of a resolution to remove a director under section 169, the 

company shall forthwith send a copy thereof to Mr. Stubborn and he is entitled to be 
heard on the resolution at the meeting [Section 169 (3)] 

(iv) On serving of notice of a  resolution to remove director: Where notice has been 
given of a resolution to remove a director under this section and the director 
concerned makes with respect thereto representation in writing to the company 
and requests its notification to members of the company, the company shall, if the 
time permits it to do so,—(a) in any notice of the resolution given to members of 
the company, state the fact of the representation having been made; and 
(b) send a copy of the representation to every member of the company to whom 
notice of the meeting is sent (whether before or after receipt of the representation 
by the company), and if a copy of the representation is not sent as aforesaid due to 
insufficient time or for the company’s default, the director may without prejudice to 
his right to be heard orally require that the representation shall be read out at the 
meeting: 

 Provided that copy of the representation need not be sent out and the 
representation need not be read out at the meeting if, on the application either of 
the company or of any other person who claims to be aggrieved, the Tribunal is 
satisfied that the rights conferred by this sub-section are being abused to secure 
needless publicity for defamatory matter; and the Tribunal may order the 
company’s costs on the application to be paid in whole or in part by the director 
notwithstanding that he is not a party to it [section 169(4)]. 

 Note: The Ministry of Corporate Affairs vide Notification S.O.1934[E] notifies sub 
section (4) to section 169 w.e.f. 1st June, 2016.  For details refer Supplementary 
study paper on Corporate and Allied Laws. 

Question 23 
Referring to the provisions of the Companies Act, 2013, examine the validity of the following: 
(i)  The Board of Directors of AJD Limited appointed Mr. N as an alternate director for a 

period of two months against a director who has proceeded abroad on leave for a period 
of six months. Articles of Association of the company are silent. 
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(ii) Mr. P who is not qualified to be appointed as an independent director is appointed by the 
Board of Directors of XYZ Company Limited, for an independent director, as an alternate 
director. 

(iii)  On the request of bank providing financial assistance the Board of Directors of PQR 
Limited decides to appoint on its Board Mr. Peter, as nominee director. Articles of 
Association of the Company do not confer upon the Board of Director any such power. 
Further, there is no agreement between the company and the bank for any such 
nomination. 

Answer 
Appointment of alternate Director (Section 161 of the Companies Act, 2013)  
(i) According to section 161(2) of the Companies Act, 2013, the Board of Directors of a 

company may, if so authorised by its articles or by a resolution passed by the company in 
general meeting, appoint a person to act as an alternate director for a director (original 
director) during his absence for a period of not less than three months from India. 
In the present case, the Board of Directors of AJD Limited appointed Mr. N as an 
alternate director for a period of two months against a director who has proceeded 
abroad on leave for a period of six months and Articles of Association of the company are 
silent. The said appointment is not valid because the power to appoint alternate director 
is not authorised by its articles or by a resolution passed by the company in general 
meeting. 

(ii)  According to first proviso to section 161(2) of the Companies Act, 2013, no person shall 
be appointed as an alternate director for an independent director unless he is qualified to 
be appointed as an independent director under the provisions of this Act. 

 In the present case, Mr. P who is not qualified to be appointed as an independent 
director is appointed by the Board of Directors of XYZ Company Limited; for an 
independent director, as an alternate director. Thus, the said appointment is not valid. 

(iii)  According to section 161(3) of the Companies Act, 2013, the Board may appoint any 
person as a director nominated by any institution in pursuance of the provisions of any 
law for the time being in force or of any agreement or by the Central Government or the 
State Government by virtue of its shareholding in a Government company, subject to the 
articles of a company. 

 In the present case, on the request of bank providing financial assistance the Board of 
Directors of PQR Limited decides to appoint on its Board Mr. Peter, as nominee director. 
Articles of Association of the company do not confer upon the Board of Directors any 
such power and further there is no agreement between the company and the bank. Thus, 
the appointment of Mr. Peter as nominee director is not valid as Articles do not confer 
upon the Board of Directors any such power. 
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Question 24 
Examine the validity of the following appointments with reference to the provisions of the 
Companies Act, 2013:  
(i) The Board of Directors of MNP Limited appointed Ms. Neha as a Women Director in the 

Board  Meeting held on 10th September, 2014. The said appointment was made to fill the 
 vacancy of the Woman Director, which had occurred as a result of resignation of Ms. Sheela 

on 30th June, 2014.   
 Will your answer differ if the Board Meeting of the company was held on 8th November, 

2014?  
(ii) LKG Limited was incorporated on 5th May, 2014 under the Companies Act, 2013. Mr. 

Ramanujam was appointed as the first Resident Director of the company in the Board 
Meeting held on 30th September, 2014. 

Answer 
(i) Woman Director: At least one woman director shall be on the Board of such class or 

classes of companies as may be prescribed (second proviso to section 149(1) of the 
Companies Act, 2013). 

 Further, any intermittent vacancy of a woman director shall be filled up by the Board at 
the earliest but not later than immediate next Board meeting or three months from the 
date of such vacancy, whichever is later. 

 As per the above provisions, the appointment of Ms. Neha is valid.  The vacancy of a 
woman director of MNP Limited which arose on 30th June 2014, due to the resignation of 
Ms. Sheela, should be filled up latest by 29th September 2014 or the day of the next 
Board Meeting, whichever is later.  Since Ms. Neha was appointed in the next Board 
Meeting after the vacancy arose, i.e. on 10th September 2014, her appointment is valid. 

 The answer will remain the same, even if MNP Ltd. appoints Ms. Neha in the Board 
Meeting held on 8th November 2014, provided the said meeting is the first meeting of the 
Board after 30th June 2014 i.e. after the resignation of Ms. Sheela.   

(ii) Resident Director:  As per section 149(3) of the Companies Act, 2013, every company 
shall have at least one director who has stayed in India for a total period of not less than 
one hundred and eighty two days in the previous calendar year.   

 The MCA vide General Circular No. 25/2014 dated 26th June, 2014 has given a 
clarification on applicability of requirement for resident director in the current calendar 
/financial year.  Regarding newly incorporated companies, it is clarified that companies 
incorporated between 1st April, 2014 to 30th September, 2014 should have a resident 
director either at the incorporation stage itself or within six months of their incorporation. 

 Since, LKG Ltd., was incorporated on 5th May 2014, it should have a resident director 
either at the incorporation stage itself or within six months of their incorporation.  Thus 
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accordingly, the appointment of Mr. Ramanujam as a first Resident Director of the 
company in the Board Meeting held on 30th September, 2014 is valid. 

Question 25 
Queens Limited is a company listed at Bombay Stock Exchange. Company’s Articles 
empower the Board of Directors to appoint additional director. The Board of Directors, 
therefore, appoints Mr. K. as the additional director. It may, however, be pointed out 
that earlier, the proposal to appoint Mr. K. as a director on the Company’s Board was 
rejected by the members at the company’s Annual General Meeting. 
Examine the provisions of the Companies Act, 2013, answer the following: 
(i) Whether Mr. K’s appointment as additional director by the Board of Directors is 

valid? 
(ii) Whether the Company’s Annual General Meeting can appoint Mr. K. as the 

additional director when the proposal to appoint comes before the meeting for the 
first time? 

(iii) In case the AGM of the company is not held within the stipulated time, decide 
whether Mr. K. who was appointed by the Board as additional director, for the first 
time, can continue to act as a director?  

Answer 
Problem as asked in the question is based on the provisions of the Companies Act, 
2013 as contained under section 161 (1) according to which : 
(A) The Articles of a company may confer upon its Board of Directors the power to 

appoint any person as an additional director at any time. 
(B) A person, who fails to get appointed as a director in a general meeting of the 

company cannot be appointed as an additional director in the same company. 
(C). Additional director shall hold office up to the date of the next AGM or the last date 

on which the AGM should have been held, whichever is earlier. 
In the given case, the answers to sub-questions are: 
(i) The appointment of Mr. K. as additional director by the Board of Directors is not 

valid because before appointing him as an additional director, the proposal to 
appoint Mr. K. as a director on the Company’s Board was rejected by the members 
at the company’s Annual General Meeting. 

(ii) The power to appoint additional directors vests with the Board of Directors and not 
with the members of the company.  The only condition is that the Board must be 
conferred such power by the articles of the company. Therefore, in the present 
case, the company’s Annual General Meeting cannot appoint Mr. K. as the 
additional director when the proposal to appoint comes before the meeting for the 
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first time because the company’s Articles empower the Board of Directors to 
appoint additional director. 

(iii) In case the AGM of the company is not held within the stipulated time, Mr. K. 
cannot continue as additional director, since he can hold the office of directorship 
only up to the date of the next annual general meeting or the last date on which the 
annual general meeting should have been held, whichever is earlier.  Such an 
additional director shall vacate his office latest on the date on which the annual 
general meeting ought to have been held under Section 96 of the Companies Act, 
2013.  He cannot continue in the office on the ground that the meeting was not held 
or could not be called within the time prescribed. 

Question 26 
A and B were appointed as first directors on 4th April, 2014 in Sun Glass Ltd.  
Thereafter, C, D and E were appointed as directors on 6th July 2014 and F, G and H were 
also appointed as directors on 7th August 2014 in the company.  In the Annual General 
meeting (AGM) of the company held after the above appointments, A and B were 
proposed to be retired by rotation and re-appointed as directors.   
At the AGM, resolution for A’s retirement and re-appointment was passed.  However, 
before the resolution for ‘B’ could be taken up for consideration, the meeting was 
adjourned. In the adjourned meeting also, the said resolution could not be taken up and 
the meeting was ended without passing the resolution for B’s retirement and re-
appointment. 
In the light of above and with reference to relevant provision of the Companies Act, 
2013, answer the following: 
(i)  Whether proposals for retirement by rotation and re-appointment of A and B only 

were sufficient? 
(ii) What will be the status of B as a director in the company?  
Answer 
According to section 152(6)(a)(i) of the Companies Act, 2013, unless the articles provide 
for the retirement of all directors at every annual general meeting, not less than two-
thirds of the total number of directors of a public company shall be persons whose 
period of office is liable to determination by retirement of directors by rotation. 
Further, section 152(6)(c) of the Act states that at the first annual general meeting of a 
public company held next after the date of the general meeting at which the first 
directors are appointed and at every subsequent annual general meeting, one-third of 
such of the directors for the time being as are liable to retire by rotation, or if their 
number is neither three nor a multiple of three, then, the number nearest to one-third, 
shall retire from office. 
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Section 152(6)(d) further states that the directors to retire by rotation at every annual 
general meeting shall be those who have been longest in office since their last 
appointment, but as between persons who became directors on the same day, those 
who are to retire shall, in default of and subject to any agreement among themselves, 
be determined by lot. 
Section 152(7) (a) provides that if the vacancy of the director retiring by rotation, is not 
so filled-up and the meeting has not expressly resolved not to fill the vacancy, the 
meeting shall stand adjourned till the same day in the next week, at the same time and 
place, or if that day is a national holiday, till the next succeeding day which is not a 
holiday, at the same time and place.  
Section 152 (7)(b) further provides that if at the adjourned meeting also, the vacancy of 
the retiring director is not filled up and that meeting also has not expressly resolved not 
to fill the vacancy, the retiring director shall be deemed to have been re-appointed at 
the adjourned meeting, unless: 
(a) at that meeting or at the previous meeting a resolution for the re-appointment of 

such director has been put to the meeting and lost; 
(b)  the retiring director has, by a notice in writing addressed to the company or its 

Board of directors, expressed his unwillingness to be so re-appointed;  
(c)  he is not qualified or is disqualified for appointment;  
(d)  a resolution, whether special or ordinary, is required for his appointment or re-

appointment by virtue of any provisions of this Act; or  
(e)  section 162 is applicable to the case. 

(i) In the given case there are total 8 directors, out of which A and B were 
appointed as first directors of Sun Glass Ltd. 

 As per the provisions of section 152 of the Companies Act, 2013, the number 
of directors liable to retire by rotation at the next Annual General Meeting are 
2 [1/3 of (2/3 of 8)]. 

 Therefore, in the given case, 2 directors will be liable to retire by rotation at 
the next AGM of the Company, which in this case will be A and B as they are 
who have been longest in office since their last appointment. Thus, the 
proposals for retirement by rotation and re-appointment of A and B only were 
sufficient. 

(ii)  According to section 152(6)(c), at the annual general meeting, one-third of 
rotational directors shall retire from office. Thus, B shall retire at the Annual 
General Meeting in which he was due to retire even though it was adjourned 
without the resolution for B’s retirement could have been taken up. 
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 Further, at the adjourned meeting also, the vacancy of the retiring director is 
not filled up and that meeting also has not expressly resolved not to fill the 
vacancy, the retiring director shall be deemed to have been re-appointed at 
the adjourned meeting as he does not fall in the category of any of the 
exceptions mentioned in section 152(7)(b). Hence, B will be deemed to be re-
appointed as a director in the company. 

Question 27 
XYZ Limited is an unlisted public company having a paid-up capital of twenty crore 
rupees as on 31st March, 2015 and a turnover of one hundred fifty crore rupees during 
the year ended 31st March, 2015.  The total number of directors is thirteen. 
Referring to the provisions of the Companies Act, 2013 answer the following: 
(i) State the minimum number of independent directors that the company should 

appoint. 
(ii) How many independent directors are to be appointed in case XYZ Limited is a 

listed company?  
Answer 
(i) According to Rule 4 of the Companies (Appointment and Qualification of Directors) 

Rules, 2014, the following class or classes of companies shall have at least 2 
directors as independent directors:  
(1) the Public Companies having paid up share capital of 10 crore rupees or 

more; or 
(2)  the Public Companies having turnover of 100 crore rupees or more; or 
(3)  the Public Companies which have, in aggregate, outstanding loans, 

debentures and deposits, exceeding 50 crore rupees.  
In the present case, XYZ Limited is an unlisted public company having a paid-up 
capital of ` 20 crores as on 31st March, 2015 and a turnover of ` 150 crores during 
the year ended 31st March, 2015. Thus, as per the Companies (Appointment and 
Qualification of Directors) Rules, 2014, XYZ Limited shall have at least 2 directors 
as independent directors.  

(ii) According to section 149(4) of the Companies Act, 2013, every listed public 
company shall have at least one-third of the total number of directors as 
independent directors.  

In the present case, XYZ Limited is a listed company and the total number of directors 
is 13. Hence, in this case, XYZ Limited shall have atleast 5 directors (1/3 of 13 is 4.33 
rounded as 5) as independent directors.  
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The explanation to section 149(4) specifies that any fraction contained in such one-third 
numbers shall be rounded off as one. 
As the explanation to rule 4 of the Companies (Appointment and Qualification of 
Directors) Rules, 2014 specifies that for the purpose of the assessment of the paid up 
share capital or turnover or outstanding loans, debentures and deposits, as the case 
may be, their existence on the last date of latest audited financial statements shall be 
taken into account.  
In the present case, it is mentioned that paid up capital of XYZ Limited is ` 20 crore on 
31st  March, 2015 and turnover is ` 150 crore during the year ended 31st March, 2015. 
So, it is assumed that 31st March, 2015 is the last date of latest audited financial 
statements.  
Question 28  
Answer any four of the following : 
DD Ltd. is a listed company and it has been served with notice for appointment of small 
shareholders' director. Referring to the provisions of the Companies Act, 2013, advise 
on the following:  
(i) Define the expression 'small shareholder' and specify the number of small 

shareholders who may serve notice on the company for a director representing 
them. 

(ii) Is it possible to appoint a person who does not hold any share in the company, as 
small shareholders' director ? 

(iii) What is the tenure of small shareholders' director and whether he can be re-
appointed as such, after expiry of his tenure? Also state whether he can be 
appointed as an officer of the company on expiry of his tenure as small 
shareholders' director.  

Answer 
(i) According to section 151 of the Companies Act, 2013, a listed company may have 

one director elected by small shareholders in such manner and on such terms and 
conditions as may be prescribed. 

 Here, “Small Shareholders” means a shareholder holding shares of nominal value 
of not more than `  20,000 or such other sum as may be prescribed. 

 A listed company may upon notice of not less than  
(a) one thousand small shareholders; or  
(b) one- tenth of the total number of such shareholders,   
whichever is lower, have a small shareholders’ director elected by the small 
shareholders.  
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(ii) The small shareholders intending to propose a person as a candidate for the post 
of small shareholders’ director shall leave a notice of their intention with the 
company at least fourteen days before the meeting under their signature specifying 
the name, address, shares held and folio number of the person whose name is 
being proposed for the post of director and of the small shareholders who are 
proposing such person for the office of director.  
However, if the person being proposed does not hold any shares in the company, 
the details of shares held and folio number need not be specified in the notice. 
Further, the notice shall be accompanied by a statement signed by the person 
whose name is being proposed for the post of small shareholders’ director stating- 
(a)  his Director Identification Number; 
(b)  that he is not disqualified to become a director under the Act; and 
(c)  his consent to act as a director of the company 

(iii) The tenure of small shareholders’ director shall not exceed a period of 3 
consecutive years and on the expiry of the tenure, such director shall not be 
eligible for re-appointment. 

 A small shareholders’ director shall not, for a period of 3 years from the date on 
which he ceases to hold office as a small shareholders’ director in a company, be 
appointed in or be associated with such company in any other capacity, either 
directly or indirectly. 
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