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Supply under GST
The section numbers referred to in the chapter pertain to the CGST Act, unless otherwise specified.
Logic — No Supply, No GST
| Important Definitions: |
1) Goods [Sec. 2(52) of CGST Act]: 2) Services [Section 2(102) of CGST Act]:
- Means every kind of movable property - Means anything
- Other than money and securities - other than goods, money and securities
- But includes actionable claim, growing crops, - but includes activities relating to the use of money or its conversion by cash or by any other mode,
grass and things attached to or forming part of from one form, currency or denomination, to another form, currency or denomination for which a
the land which are agreed to be severed separate consideration is charged.
before supply or under a contract of supply. Explanation: For the removal of doubts, it is hereby clarified that the expression “services” includes

facilitating or arranging transactions in securities.

3) Business [Section 2(17) of CGST Act]: Includes:

a) Any trade, commerce, manufacture, profession, vocation, adventure, wager or any other similar activity, whether or not it is for a pecuniary benefit;
b) Any activity or transaction in connection with or incidental or ancillary to (a) above;

c) Any activity or transaction in the nature of (a) above, whether or not there is volume, frequency, continuity or regularity of such transaction;

d) Supply or acquisition of goods including Capital Assets and Services in connection with commencement or closure of business;

(e) Provision by a Club, association, society, or any such body (for a subscription or any other consideration) of the facilities or benefits to its members,
as the case may be;

(f) Admission, for a consideration, of persons to any premises; and

(g) Services supplied by a person as the holder of an office which has been accepted by him in the course or furtherance of his trade, profession or
vocation;

(h) Activities of a Race Club including by way of totalisator or a license to book maker or activities of a licensed book maker in such club.

(i) Any activity or transaction undertaken by the Central Government, a State Government or any local authority in which they are engaged as public
authorities.

_ e~~~
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4) Consideration [Section 2(31) of CGST Act]:

- Any payment made or to be made, whether in
money or otherwise, for the supply of goods or
services or both, whether by the recipient or by any
other person, but shall not include any subsidy given
by the Central Government or a State Government,
- the monetary value of any act or forbearance, in
respect of, in response to, or for the inducement of,
the supply of goods or services or both, whether by
the recipient or by any other person but shall not
include any subsidy given by the Central
Government or a State Government.

- However, a deposit given shall not be considered as
payment made for such supply unless the supplier
applies such deposit as consideration for the said

supply.

6) Recipient [Section 2(93) of CGST Act]:
Recipient of supply of goods and/or services means:

CA ARPITA TULSYAN
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5) Person [Section 2(84) of CGST Act]:
Includes:

- Anindividual - A HUF

- A Limited Liability Partnership
- An association of persons or a body of individuals, whether incorporated or not, in India or
outside India

- Any corporation established by/under any Central, State or Provincial Act or Government
company as defined in section 2(45) of Companies Act, 2013

- Any body corporate incorporated by or under the laws of a country outside India

- A co-operative society registered under any law relating to cooperative societies

- A local authority - Central Government/State Government

- Society as defined under the Societies Registration Act, 1860 - Trust

- Every artificial juridical person, not falling above

-Acompany -Afirm

(a) where a consideration is payable for the supply of goods or services or both, the person who is liable to pay that consideration,
(b) where no consideration is payable for the supply of goods, the person to whom the goods are delivered or made available, or to whom possession or

use of the goods is given or made available, and

(c) where no consideration is payable for the supply of a service, the person to whom the service is rendered, and any reference to a person to whom a
supply is made shall be construed as a reference to the recipient of the supply
and shall include an Agent acting as such on behalf of the recipient in relation to the goods or services or both supplied.
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15) Family [Section 2(49) of the CGST | Let us study the following: |
Act]:
Means Section 7 Meaning and scope of supply
(i) The spouse and children of the person, Section 8 Taxability of composite and mixed supplies
and Schedule | Activities to be treated as supply even if made without consideration
(i) The parents, grand-parents, brothers Schedule Il Activities or transactions to be treated as supply of goods or as supply of services
and sisters of the person if they are Schedule Il Activities or transactions which shall be treated neither as supply of goods nor as
wholly or mainly dependent on the said supply of services.
person.

| Concept of Supply (Section 7 of CGST Act): Meaning & Scope of Supply |

Section Particulars

Supply Includes -

Section 7(1)(a); All forms of supply of goods or services or both such as sale, transfer, barter, exchange, licence, rental, lease or disposal made or agreed
to be made for a consideration by a person in the course or furtherance of business

Section 7(1)(aa); Activities or transactions, by a person, other than an individual, to its members or constituents or vice-versa, for cash, deferred
payment or other valuable consideration.

Explanation: For the purposes of this clause, it is hereby clarified that, notwithstanding anything contained in any other law for the time being in
force or any judgment, decree or order of any Court, tribunal or authority, the person and its members or constituents shall be deemed to be two
separate persons and the supply of activities or transactions inter se shall be deemed to take place from one such person to another.

Section 7(1)(b); Importation of services, for a consideration whether or not in the course or furtherance of business, and

Section 7(1)(c); the activities specified in Schedule I, made or agreed to be made without a consideration.

Section 7(1A); where certain activities or transactions, constitute a supply in accordance with the provisions of sub- section (1), they shall be treated
either as supply of goods or supply of services as referred to in Schedule II.

Notwithstanding anything contained in sub-section (1),
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Supply for consideration in course or furtherance of business
[Section 7(1)(a)]

Activities or transactions, by a person, other than an individual, to its
members or constituents or vice-versa, for cash, deferred payment or
other valuable consideration [Section 7(1)(aa)]

Importation of services for consideration whether or not in
course or furtherance of business [Section 7(1)(b)]

Supply without consideration (Deemed Supply)
[Section 7(1)(c) + Schedule I]

m— Negative list [Section 7(2) + Schedule I}

Activities to be treated as supply of goods or supply of services
[Section 7(1A) + Schedule 11]
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same PAN? been obtained for  considered as supply
two places of business under GST?
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Crucial point is whether or not the
agent has the authority to pass or

receive the title of the goods on
behalf of the principal ??

Where the invoice for further supply is
being issued by the agent in his name
then, any provision of goods from the
principal to the agent would fall within the
fold of Para 3 above.

Similarly, where the goods being procured by the
agent on behalf of the principal are invoiced in the
name of the agent then further provision of the
said goods by the agent to the principal would be
covered by Para 3 above.

However, where the invoice

is issued by the agent to the

customer in the name of the
principal, such agent shall
not fall within the ambit of

Para 3 above. [Circular No. 57/31/2018 GST dated 04.09.2018]

J

) J

Youtube - Arpita Tulsyan 14 www.arpitatulsyan.com



Indirect Tax Laws - GST CA ARPITA TULSYAN
9326962521

Where the invoice is issued Whether he will be an

by the agent to customer agent in terms of Para 3 of
in the name of: Schedule I?
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Import of
Services

With Without
Consideration Consideration

|
Whether in the course of Received from Related Person /
furtherance of business or Distinct Persons in the course of Other Cases
not furtherance of business

L Not a Supply
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Clarification on Sales promotion schemes: |

A number of sales promotion schemes are commonly employed by the businesses to increase sales volume or to encourage the use or trial of a product
or service so that new customers get attracted towards their products. For instance, certain sections of trade and industry, such as, pharmaceutical
companies often provide drug samples to their stockists, dealers, medical practitioners, etc., or sometimes, companies announce offers like ‘Buy One,
Get One free’ - buy one soap and get one soap free or get one tooth brush free along with the purchase of tooth paste. As we have already seen that as
per section 7(1)(a), the goods or services which are supplied free of cost (without any consideration) shall not be treated as “supply” except in case of
activities mentioned in Schedule | of the CGST Act. In view of the same, few sales promotion schemes have been examined as under:

Free Samples & Gifts: Buy one get one free offer:
Samples which are supplied It may appear at first glance that in case of offers like “Buy One, Get One Free”, one item is being “supplied free
free of cost, without any of cost” without any consideration. In fact, it is not an individual supply of free goods, but a case of two or more
consideration, do not qualify as individual supplies where a single price is being charged for the entire supply. It can at best be treated as
“supply” under GST, except supplying two goods for the price of one. Taxability of such supply will be dependent upon as to whether the
where the activity falls within supply is a composite supply or a mixed supply and the rate of tax shall be determined accordingly — Concept of
the ambit of Schedule I. composite and mixed supply has been discussed subsequently in this chapter. [Circular 92/11/2019 GST dated
07.03.2019]
| Section 7(1A): Activities or Transactions to be treated as Supply of Goods or Services (Schedule Il) |

Section 7(1A) classifies certain activities/
transactions constituting supply, either as
supply of goods or supply of services.
Schedule Il to the CGST Act contains the
list of activities or transactions which have
been classified either as supply of goods
or supply of service. This helps in
mitigating the ambiguities which existed
in earlier laws.

Example: Under earlier tax regime, the
restaurants used to charge both
service tax and VAT on the value of
food served. This is so because both
sale of goods and provision of service
were involved and therefore taxable
event under both the Statutes i.e.,
respective VAT law and service tax law
got triggered.

Under GST, the supply by a restaurant is treated as composite
supply [concept of composite supply is discussed subsequently
in this chapter] since food and service is naturally bundled in
ordinary course of business. Further, para 6(b) of Schedule Il
[refer table below] specifically provides that such composite
supply shall be treated as supply of service. Hence, the entire
value of invoice shall be treated as value of service and leviable
to GST accordingly.
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Thus, transfer of tenancy rights to a new tenant against consideration in the form of tenancy
premium is taxable. Further, services provided by outgoing tenant by way of surrendering the
tenancy rights against consideration in the form of a portion of tenancy premium is liable to
GST [Circular No.44/18/2018 CGST dated 02.05.2018].

(b) Construction of complex, building, civil structure, etc. Supply of Services
Construction of a complex, building, civil structure or a part there of, including a complex or

building intended for sale to a buyer, wholly or partly, except where the entire consideration

has been received after issuance of completion certificate, where required, by the competent

authority or after its first occupation, whichever is earlier.

Example: Rathi Builders has constructed individual residential units for agreed consideration of

X 1.2 crore per unit. X 90 lakh per unit were received before issuance of completion certificate

by the competent authority and balance after completion. It is a Taxable Supply of Services

The term construction includes additions, alterations, replacements, or remodeling of any
existing civil structure.

The expression competent authority means the Government or any authority authorised to
issue completion certificate under any law for the time being in force and in case of non-
requirement of such certificate from such authority, from any of the following, namely:

(i) an architect registered with the Council of Architecture constituted under the Architects
Act, 1972; or

(ii) a chartered engineer registered with the Institution of Engineers (India); or

(iii) a licensed surveyor of the respective local body of the city or town or village or
development or planning authority.

(c) Temporary transfer or permitting use or enjoyment of any intellectual property right
Example: Temporary transfer of patent.

(d) Development, design, programming, Customisation, adaptation, upgradation,
enhancement, implementation of IT software.

Example: Suvidha Solutions develops an accounting software for a business firm.

(e) Agreeing to obligation to refrain from an act, or to tolerate an act or situation, or to do
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Example: Cable operator - Sakharam has entered into an agreement with Cable operator -
Aatmaram that Sakharam will not provide cable connections in the specified areas where
Aatmaram is providing the connections. Non-compete agreements constitute supply of service.
Example: Late delivery charges recovered from supplier for non-fulfilment of contract within
stipulated time, if already agreed.

Example: Security deposit forfeited in the event of cancellation of tour package by the customer.

Circular No. 178/10/2022 GST dated 03.08.2022: Clarification regarding GST applicability on
liguidated damages, compensation and penalty arising out of breach of contract or other
provisions of law:

Such charges/fine/etc shall be considered as Supply only if:

- Consideration must flow from other party in return,

- Express/Implied Promise should be there

- There should be an Independent Arrangement

It won’t be considered as a Supply, if:
- It is merely an event in the course of performance
- It doesn’t represent the object

Circular No. 186/18/2022 GST dated 27.12.2022: Clarification regarding No Claim Bonus (NCB)
in case of Insurance: It was clarified that there is no supply provided by the insured to the
insurance company in form of agreeing to the obligation to refrain from the act of lodging
insurance claim during the previous year(s) and NCB cannot be considered as a consideration
for any supply provided by the insured to the insurance company.

Therefore,

1) Liquidated Damages, if already agreed for Breach of Contract — Will be a supply

2) Fine/Penalty for Cheque Dishonour — Not a Supply

3) Penalty imposed for Violation of Laws - Not a Supply

4) Forfeiture of Salary or Payment of Bond amount in the event of employee leaving the
employment before minimum agreed period, if not agreed earlier: Not a Supply
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| A. NON-SUPPLIES LISTED IN SCHEDULE IiI |

Para Activities or transactions which shall be treated neither as a supply of goods nor a supply of services

No.

1. Services by an employee to the employer in the course of or in relation to his employment.

Example: Amounts received by an employee from the employer on premature termination of contract of employment are treatable as amounts paid in
relation to services provided by the employee to the employer in the course of employment.

Example: Services provided by casual worker to employer who gives wages on daily basis to the worker are services provided by the worker in the course
of employment.

Example: Casual workers employed by a construction contractor for execution of a building contract for him are services in the course of employment.
Similarly, casual workers employed by a security services agency for provision of security services to a client are also services in the course of
employment. Only services that are provided by the employee to the employer in the course of employment are outside the realm of supply. However,
services provided outside the ambit of employment for a consideration would qualify as supply.

Example: Services provided on contract basis by a person to another i.e. principal-to-principal basis are not services provided in the course of
employment.

Example: Any amount paid by employer to employee for not joining a competing business is paid for providing the service of forbearance to act and
cannot be considered for providing services in the course of employment.

Example: Amount paid by Company to its Director & TDS on the same is deducted u/s 192 of Income Tax Act, 1961, this will be covered in Schedule IlI
Example: Amount paid by Company to its Director & TDS on the same is deducted u/s 194J of Income Tax Act, 1961, this will not be covered in Schedule Il

2.Services by any court or Tribunal established under any law for the time being in force.

Explanation — The term "Court" includes District Court, High Court and Supreme Court.

Leviability of GST on amounts/fees charged by Consumer Disputes Redressal Commission

In order to provide inexpensive, speedy and summary redressal of consumer disputes, quasi-judicial bodies are set up in each District and State and at the
National level, called the District Forums, the State Consumer Disputes Redressal Commissions and the National Consumer Disputes Redressal
Commission respectively. Consumer Disputes Redressal Commissions (National/ State/ District) may not be tribunals literally as they may not have been
set up directly under Article 323B of the Constitution. However, they are clothed with the characteristics of a Tribunal.

Consequently, fee paid by litigants while registering complaints to said Commissions are not leviable to GST. Any penalty in cash imposed by or amount
paid to these Commissions will also not attract GST [Circular No. 32/06/2018 GST dated 12.02.2018].
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3.(a) Functions performed by the Members of Parliament, Members of States Legislature, Members of Municipalities and Members of other local
authorities.

(b) Duties performed by any person who holds any post in pursuance of the provisions of the Constitution in that capacity.

Example: Duties performed by President of India, Vice President of India, Prime Minister of India, Chief Justice of India, Speaker of the Lok Sabha, Chief
Election Commissioner, Comptroller and Auditor General of India, Chairman of Union Public Service Commission, Attorney General of India, in that
capacity.

(c) Duties performed by any person as a Chairperson or a Members or a Director in a body established by the Central Government or a State Government
or local authority and who is not deemed as an employee before the commencement of this clause.

4. Services of funeral, burial, crematorium or mortuary including transportation of the deceased.
5. Sale of land and, subject to paragraph 5(b) of Schedule Il, Sale of building.

Clarification regarding applicability of GST on sale of land after levelling, laying down of drainage lines etc.: As per Para 5 of Schedule Ill of the CGST Act,
2017, ‘sale of land’ is neither a supply of goods nor a supply of services. Therefore, the sale of land does not attract GST.

Land may be sold either as it is or after some development such as levelling, laying down of drainage lines, water lines, electricity lines, etc. It is clarified
that sale of such developed land is also sale of land and is covered by Para 5 of Schedule Il and accordingly, does not attract GST.

However, it may be noted that any service provided for development of land, like levelling, laying of drainage lines (as may be received by developers)
shall attract GST at applicable rate for such services. [Circular No. 177/09/2022 GST dated 03.08.2022]

6. Actionable claims, other than lottery, betting and gambling.

‘Actionable claims’ are specifically included in the definition of goods under section 2(52)

However, this para of Schedule Il specifically excludes actionable claims, other than lottery, betting and gambling from the ambit of definition of supply.
Co-joint reading of said provisions implies that only lottery, betting and gambling are treated as supply. All other actionable claims are outside the
ambit of definition of supply.

Some of the other examples of actionable claims are: Right to recover insurance money, claim for arrears of rent, claims for future rents (if these can be
assigned), unsecured loans, unsecured debentures, bills of exchange, promissory notes, bank guarantee, Fixed Deposit Receipt, right to the benefit of a
contract, etc.
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7. ‘Out and out supplies’ (i.e. merchant trading): Supply of goods from a place in the non-taxable territory to another place in the non-taxable territory
without such goods entering into India.

Example: Vivekanand purchased goods from USA and sold it to George in Canada without bringing the goods in India. This transaction is neither supply of
goods nor supply of services.

8. Not Applicable for CA Inter:

(a) Supply of warehoused goods to any person before clearance for home consumption.

Example: Radheyshyam imported some goods in India but kept the goods in custom bonded warehouse without clearing it for home consumption. In the
meantime, Radheyshyam sold these goods to Sitaram while they were in warehouse. This transaction between Radheyshyam and Sitaram is neither
supply of goods nor supply of services.

(b) Supply of goods by the consignee to any other person, by endorsement of document of title to the goods, after the goods have been dispatched from
the port of origin located outside India but before clearance from home consumption.

Example: Prasoon of India imported some goods from Japan. While the goods were in high seas, Prasoon sold the goods to Jinesh in India by way of
endorsement of documents of title of goods. This transaction between Prasoon and Jinesh is neither supply of goods nor supply of services.

| B. NON-SUPPLIES NOTIFIED VIDE NOTIFICATION (Section 7(2)(b)) |

Government is empowered to notify the activities/ transactions undertaken by the Central Government, a State Government or any local authority in
which they are engaged as public authorities as the activities/transactions which shall be treated neither as supply of goods nor as supply of services. Till
now, following activities/transactions have been notified under said clause:

(i) Activity in relation to Panchayat/Municipality functions: (ii) Grant of Alcoholic Liquor Licence: Services by way of grant of alcoholic liquor
Services by way of any activity in relation to a function licence by the State Governments are treated neither as a supply of goods nor as a
entrusted to a Panchayat under Article 243G of the supply of service. Such licence is granted against consideration in the form of licence
Constitution or Services by way of any activity in relation to a fee or application fee or by whatever name it is called. This special dispensation is
function entrusted to a Municipality under Article 243W of the applicable only to supply of service by way of grant of liguor licenses by the State
Constitution are treated neither as a supply of goods nor as a Governments as an agreement between the Centre and States.

supply of service.
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Hence, this is not applicable/has no precedence value in relation to grant of other licenses and privileges for a fee in other situations, where GST is

payable.

It may be noted that services provided by the Government to business entities including by way of grant of privileges, licences, mining rights, natural
resources such as spectrum etc. against payment of consideration in the form of fee, royalty etc. are taxable under GST. (Will study later - Tax is required
to be paid by the business entities on such services under reverse charge)

I C. NON-SUPPLIES CLARIFIED BY WAY OF CLARIFICATION I

CBIC has clarified that following activities/transactions are
non-supplies:

(i) Inter-State movement of various modes of conveyance
Inter-State movement of various modes of conveyance,
between distinct persons including-

 Trains, ® Buses, ® Trucks, ® Tankers, ® Trailers, ® Vessels, ®
Containers, ® Aircrafts,

(a) carrying goods or passengers or both; or

(b) for repairs and maintenance,

[except in cases where such movement is for further supply
of the same conveyance] shall be treated ‘neither as a supply
of goods or supply of service’ and therefore not be leviable to
IGST.

However, applicable CGST/SGST/IGST, as the case may be,
shall be leviable on repairs and maintenance done for such
conveyance.

(ii) Inter-State movement of rigs, tools and spares, and all goods on wheels [like
cranes]

Above circular shall mutatis mutandis apply to inter- State movement of rigs, tools
and spares, and all goods on wheels [like cranes], [except in cases where movement
of such goods is for further supply of the same goods], such inter-State movement
shall be treated ‘neither as a supply of goods or supply of service,” and consequently
no IGST would be applicable on such movements.

In this context, it is also reiterated that applicable CGST/SGST/IGST, as the case
maybe, is leviable on repairs and maintenance done for such goods.

In the preceding paras, we have discussed, how to determine whether a given
activity or transaction constitutes a supply. Once an activity or transaction qualifies
as supply, one needs to determine whether the same is leviable to GST or not.
Though the provisions relating to levy and collection of GST have been discussed at
length in Chapter— Charge of GST, a brief idea of the same is provided hereunder.

For a supply to attract GST, primarily 2 additional conditions need to be

satisfied:

Supply Leviable to GST

(i) Supply must be made by a taxable person and

(ii) Supply must be a taxable supply.
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