TRANSFER PRICING

( ]
Y
on by a / 7 /
¢ ) | )
If return if return Assessment completed Assessment pending
furnished before furnished for P.Y to which APA for any P.Y to which
APA signed after APA applies before filing APA applies on the
1 Signed of modified return date of modified return
Submit modified v v
return within 3 Retumn to A.0. shall pass an A.0. shall
months from the end | | be filed as order modifying total complete the
of the month in specified in income of that P.Y assessment as
which APA was APA within | year from per APA, A.0. Will
entered into. the end of the F/Y in get extra | year
which modified return for completion of
was furnished assessment.

Sec 32D- Documents & Information to be maintained

(for 3 year & from the end of relevant A/Y)

information and documents-

Local file Master File €BC

Details related Details related to international group As per Sec 286

to international (by constituent entity who is resident constituent entity |

transaction in India) as prescribed will furnish I

(specified by ¢BDT l information & I

i.e. TP study If Group revenue > I S00Cr. documents as

report) + prescribed Within |
Aggregate value of international transaction | time) I
(as per books) 1
. during the year > S0 Cr. I

or (If group revenue I

2. if related to Purchase / sale / transfer / | > 36400 Crores) I
lease or use of intangible property during I
the year > XI0Cr. .
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CHAPTER |

A0VY)

October of AlY (Form 3 CEB)

0 tne aepartiment o

2716
271BA
270A

Penalties

Section Default Penalty

271AA | |. Failures to keep & maintain info & docs as Per Sec 42D | 2% of transaction
2. Fails to report transactions. Value
3. Falils to maintain / furnish correct info/ document.
4. Fails to furish info & doc. (Master File) Z500000

Failure to furnish info & documents as per Sec 92D
Failure to furnish report of CA as per Sec 92E
Failure to report any transactions would constitute

< . Y . )
misreporting of income

2% of transaction value
100000

Penalty of 200% of
Taxes apply

to the transaction.

Sec 93- TRANSFER OF INCOME TO NON RESIDENTS

also includes a person who is not-ordinarily resident.
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TRANSFER PRICING

In order to attract the provisions of this section, the following conditions must be satisfied:

@) There should be a transfer of assets.

(D The said transfer may be made either alone or in conjunction with associated operations.
@  The transfer of assets is effected in such a manver that the income from transferred

assets becomes payable to a non-resident.
€)  As a consequence of the transfer, the transferor, either alone or in conjunction with
associated operations, has acquired any right, by virtue of which he gets the power to

enjoy the income from transferred assets, whether immediately or in future.

@  Such income of the non-resident transferee would have been chargeable to tax in India,
~had it been the income of the resident transferor.
@  The Assessing Officer is satisfied that avoidance of liability to tax in India is the purpose

of the transfer.
In such a case, the income from transferred asset would be deemed to be the income of the

resident transferor and would, accordingly, be taxable in his hands.

Sec 94 A- Special Provision in respect of transaction with person located in NJA
€6 may notify any country or territory outside India to be a notified Jurisdictional area (NJA).
- If Assessee enters into transaction with any person located in NIA then:
© Al the parties shall be deemed to be associated enterprises (as per 424)
© The transaction shall be deemed to be an intemational transaction (as per 42B)
© The provision of Transfer pricing shall apply to Assessee (except tolerance band of 3%)

O  Assessee have to submit documents & information required by IT Authority.

Q __ If any payment made to person located in NJA then min. TDS rate will be 30%.

O If Assessee received any sum from person
. located in NIA then assessee have to

offer explanation about the source of the

fund in the hands of that person or in

hands of beneficial owner (if that person

is not beneficial owner).

. If assessee does not offer explanation
or explanation is not satisfactory,

~ _then such sum shallbe
| treated as income of assessee.
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CHAPTER |

Sec 94B- Limitation on interest deduction in certain cases

N a)s [P
\ -

a) _Indian company or

applicability of the provision of this section

Sec 92BA- Specified Domestic Transactions

.

referred to in section 3014 (10)

0 T f f ) t0j y i F chapter VI-A 10AA 1 hich

provisions of section 201A (3) 0R (10) apply
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TRANSFER PRICING

the eligible business/units

Master File (Rule 10 DA)-

It contains list of all entities of Intermational group with their -
Address

Legal status of constituent entity

Ownership structure

v IV I~ IR~

Description of Business

( ]
Y Y
Part A Part B |
Always mandatory every year Mandatory if above
(Whether or not the limit specified limits are satisfied
above are satisfied)
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CHAPTER |
2 1) ) rituent entities i lia. ) i

entity submit Form 3 CEAA who is

© Designated for this purpose, &

All qocument ana Intorma

the end of AlY.

CBC Report-

Amount of Revenue

Profit before Tax

Income tax paid & accrued
Total Capital

Accumulated eamings

SO0O0OO0 %S

Total No. of employees

accounting year)

¥

If Group Rev. > 36400 Cr.
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TRANSFER PRICING

Special Notes -

(] ] If parent entity / alterate reporting entity is non-resident in India

l
f )

Resident constituent entity will Resident constituent entity will submit CBC report
not submit CBC report
v If parent entity of the group is resident of a
If notified to the IT authority in Form || country and that country.
3CEAC (at least 2 months prior to a) Not obligated to file CBC report
due date of furnishing CBC report) b) Does not have agreement with India for
stating that. exchange of CBC report.
» Whether it is a altemate ¢) Not exchanged information with India due to
reporting entity or not systematic failure.
OR
» Details of parent entity or In case of (a) & (b) CBC report to be filed within 12
alternate reporting entity & months from the end of the accounting year and in
their resident country case of ¢ within 6 months from the end of the month
[ in which systematic failure has been intimated.

(2] If there are more than one resident constituent entities of the group, then group can nominate
any of the constituent entity in Form 3 CEAE who will submit CBC report on behalf of the group.
6 If the non-resident parent entity had designated an alternate entity for filing CBC report in
the tax jurisdiction of the alternate entity & alternate entity has furnished such report on or
before date specified by that country or territory, then the resident constituent entities would
not be obliged to furnish the report if it can be obtained by Indian tax authorities under the

agreement of exchange with that country.

> Penalties for CBC report-
Sec 22168 (1) / (3)- Penalty for Not furnishing report uls 286
Period of Delay Penalty
a) Up to a month 25000 Per day

b) Beyond one month 15000 per day after one month

¢) Continuing default even after service of order | I50000 per day of continuing

levying penalty either under (a) or under (b) Failure beginning from the date of
service of order
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CHAPTER |

a) Failure to produce information before T5000 per day after such period Expires

prescribed authority within the period

allowed

b) Continuing default even after service 50000 per day of continuing failure

of order levying penalty beginning from the date of service of
order

ne reporting entity has p

penalty would be ¥500000 if-

() The entity has knowledge of the inaccuracy at the time of furnishing the

. . .
[

() The entity discovers the inaccuracy after the report is furnished and fails to

fifteen days of such discovery; or

of the prescribed authority

for non-levy of penalties

mentioned above.

CA FINAL DIRECT TAX (BY CA. €S & CMA BHAARAT RUUNIWAL) F A 5 T 29

t attemp

To get Full Book PDF fill the format - tiny.cc/dtgotfree



TRANSFER PRICING

CA FINAL DIRECT TAX (BY CA. €S & CMA BHAARAT RUUNIWAL)

To get Full Book PDF fill the format - tiny.cc/dtgotfree



CHAPTER 2

NON-RESIDENT

[ Taxation on Nown - Resident ]

[ ]

Y Y

Part i Part ii Part iii Part iv
Residential Tax on With-holding Presumptive

Status and Scope Income of tax provision for Income of

of Total income Non-Resident Non-Resident Non-Resident

RESIDENTIAL STATUS AND SCOPE OF TOTAL INCOME
Y ¥ \ Y \

( Sei. s Sei. I3 }—F—l-Sec. 7 Sec.3 )  ( Sec.9 )
[ Scope [ Res. | [ Income [ Dividend Income Deemed |

of Total Status of Deemed to be Income to accrue / arise

Income person Recd. In India in India

independently.




NON-RESIDENT
Sec. S — Scope of Total Income

( Sec. S — Scope of Total Income ]

( S

|1 /
Indian Income Foreign Income
(bue or received in India) (bue and received outside India)

)

[ other than Indian income ]

[ Taxable only for Resident

—

Due in India-

! e | £ utilizati f \ndian R
OR

Received in India -

Income received first time in India
(whether due/arise outside or not)

Y
Taxable for all
Cwhether Res./Non-Res.)

Sec. 6 — Determination of Residential Status

{ Determination of Residential Status }

( w

* Y
( Individual/HUF } Others (Firm, Company, Local
Authority, AOP/BOI and AJP)
( Y )
p Y Y . 4 A )
Resident Non - Resident | | \
Pacida ) ( :
- Resident Non - Resident |
o[ ROR (Resident & | —_—u :
Ordinarily Resident) |
R but NOR Note- Deemed resident
(Resident but not Ordinarily Resident) will always be RNOR
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CHAPTER 2

A ( Residential Status of Individual J
Y
)
Resident ,
(If fulfils any of the Basic - Condition) NOV)—ReSIerV)t
i (othenwise)
_ Y Y
ROR R but NOR |
Qf fulfls both the Additional (otherwise)
Conditions)

A. Basic Conditions uls 6Q1)

O Stay in India 2 132 days in PY
OR

€) Sstay in India 2 60 days in PY —]

+ — Exception of this condition

Stay in India 2 36 days in 4 PPY —

or a business or profession, comes or visits India in PY
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NON-RESIDENT

Note 1- Income from foreign source means

B. Additional Conditions ufs 6 (6)

@ Resident in India = any 2 PY in any 10 PPY
€ stay in India 2 730 days in 7 PPY

Special Note |

Stay between 120 to 13] days

|

0aus R but NOR (. 't check additional condition)

(resident but not ordinarily resident)

Special Note 2

| Deemed Resident (Added by FA 2020) — Always R but NOR

Indian Citizen

+

! Cother than forei . ) > 215 Jakh i

+
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CHAPTER 2

iabl . ! reitory (1 ¢ his domicil

residence or any other criteria)

| 2. Residential status of HUF
[ Residential status of HUF }
Resident Non-Resident
(If control & Management of its affairs (othenwise)
Wholly or Partly situated in India)

J

y

. ¥

|

RoK R but NOR (otherwise) |
ermmmeioneaiis s RN Glias) |

the additional conditions)

3. Residential status of Firm/AOP/BOI/AIP

(| Residential status of Firm/A0P/BOI/ATP )
I

y

' ¥

Resident [ Non-Resident

If Control & management of its affairs (Othenoise)

Is situated Wholly or Partly in India

- J

4. Residential Status of Company

{ Residential Status J
|

Y

s
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NON-RESIDENT

POEM in India(circular no. 3/2017)

(Applicable only if T/0 or Gross receipts > TS0 cr. in P/Y)

J

\

Y

{ 1
Y

v
Co. is engaged in Active. Business outside India (ABOI)

Majority of the board meetings

i.e. fulfills the ABO! test then POEM is outside India are held outside India

ABOI test means-all of the following conditions are satisfied-

Passive income < 50% of Total Income

< Less than S0% of its total assets situated in India

calendar year 2021, 2020 & 2019 shall be considered.

Special Note -2

shall be considered to be in India

. -
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CHAPTER 2

ulation of various facto oY

( Average of (PY + 2PPY) |
}

( Y \ 4 Y 1

[Passive Income) [Total Income] [Employee] [Payroll Expenses] [ Assets ]

Special Note -3

A y \ y y

Total of Total of Total of Total of Yearly Total of
Yearly Yearly Yearly Payroll Exp. Yearly
Passive Income for Employees for Assets for |
Income for (Py +2pPPY) | | (Py +2PPY) | | (PY + 2PPY) (py+2pPY)
(Py + 2pPPY) 3 3 3 I
3 -
= +

—> Yearly passive income includes —

Income from Rent

Capital Gain

Royalty
Dividend

Interest (except banking business)
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NON-RESIDENT

= +
3
( Yearly value of assets }
\
¢ 3
f Depreciable Assets ] ( Non-depreciable assets ]
AN J AN J
[ Average of Opening & Closing WDV Value as per books of accounts
| (0p. WDV + ¢l WDV / 2)
= +
3
= +
2

2.1 ABOT test not fullfilled-Two stage process

A

( N
.4 4
{ First Stage J { Second Stage }
Identify the persons who Determination of place where the
actually malke the key decisions are in fact being made.
management and commercial Place where management decisions
decisions for conduct of company’s are taken would be more important
business as a whole. than the place where such
decisions are implemented.
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CHAPTER 2

Where the BOD -

a.) exercise its authority to govern
the company &%

b.) make the key management and

commercial decisions (in substances)

Location where board meetings are
held for key decisions

Powers are delegated by the Board to
the executive committee consisting of

key member of Senior management

Location of executive committee

a.) where senior management & their
support staff are based (principal

place of business)
b.) If decentralized company (where
senior management operates

offices in various countries)

Such Principal place of business
(Head office)

Location where senior management
—> Are primarily or predominantly
based or

— Normally return to following
travel to other locations or

—>  Meet, when formulating or
deciding key strategies and
policies for the company as a whole|

Decisions may be taken without any
physical presence

Location where directors and key
management person resides

Decisions are taken by circular
resolution

Location of person who has
authority to pass circular resolution

Decisions are taken by shareholder
(e.g. dissolution, liguidation, etc)

These decisions are for the existence
of company, not for the

management of the company, so
shareholder’s location will not be
considered for determining the
POEM
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NON-RESIDENT

CBDT vide Circular no. 8/2017 clarifications-

SOV Company A Co a sourcing entity, for an Indian multinational group, incorporatea

enterprises; and
0 10 % income from interest.

business outside India
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CHAPTER 2

D Co. shall be presumed to be outside India
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NON-RESIDENT

Conseguences of Foreign Company having POEM in India
(Transition Provisions ufs 1S IH) (as per Notification No. 29/2013)

benfits of the transition provisions, then benefits so provided due to transition provisions shall

! he i ‘ /

conditions were violated.

Due to transition assessee needs to follow/implement

following things as per Notification No. 24/2013
)

Y

A. Books of' B. Previous year income . €. Tax Provision

Accounts (Brought forward and set-off of losses for PPY)

| A) Books of Accounts (Balance Sheet and P& Account)

¢ M

| If accounting year ends on 3lst March If accounting year does not end on 3lst
L (as per Indian accounting year) March (not as per Indian accounting year)

v v

s s

R

Books of accounts reguired to be Foreign company required to prepare
maintained as per accounting year Balance sheet and P&L
v . v
Before the P/ in which it becomes Resident On or after the PV in which it |
becomes Resident I
For the period commencing from the date on

which the accounting year commences, till 31st Succeeding periods of twelve
march of the year immediately preceding the months, beginning from Ist April |
period beginning with Ist April and ending on and ending on 3Ist march, till the |

3Ist March, during which the foreign company year the foreign company re-

has become a resident. mains resident in India on

account of it’s POEM —
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CHAPTER 2

| Note: - Determination of Opening WDV

y

{ )

| Assessed to Tax Not assessed to Tax
| (in foreign jurisdiction) (In foreign jurisdiction)
y y
"( )" WDV ' T
p . . as on Ist April of
If depreciation considered ||  If depreciation not | PY in which foreign
for computation of considered for computation company becomes
sl fiasrie B of taxable income | resident Cdue to
- - |POEM) as per Books of |
. | WDVas on Ist April | Accounts maintained
MO LIS Zai Al as per assuming that depreciation as per law of that
tax record in foreign country | | is actually allowed. | foreign jurisdiction.

B)  Previous

Depreciation)

A | )
Assessed to Tax Not assessed to Tax
(In foreign jurisdiction) (in foreign jurisdiction)
As on Ist April as per As on Ist April as per books of accounts
foreign tax records as per law of foreign country

AlY 2022-23 to AlY 2027-238
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NON-RESIDENT

does not end on 3lIst March and -

Period starting from

( )
4 ¥
Start date of accounting yearup || Start date of accounting year up to 3lst March
to 3Ist March (Before the P/Y in | |  (Before the P/Y in which foreign company
which foreign company becomes becomes resident)
resident) N > 6 months
> 6 months -
— it will included in earlier accounting year
treated as separate year | Eg, If accounting year is calendar year(Jan to
E.g., If accounting year is from 0lst Dec) and company becomes resident in India
August to 3Ist July and company | | during P/Y 22-23, then company is required to
becomes resident in India | prepare P&L and B/S for the period 01-01-2022
during P/Y 22-23, then company is | |  to 31-03-2022 and also for 01-04-2022 to
reguired to prepare P&L and B/S for | 31-03-2023.
the period 01-08-202] to Since the period is less than 6 months i.e. Ist
31-03-2022 and also for | January to 31St March, it is to be included in
01-04-2022 to 31-03-2023. | the accounting year immediately preceding
Since the period is more than 6 || the accounting year in which foreign company
months, it is to be treated as - becomes resident i.e. from 01-01-2022 to
separate accounting year. 31-03-2023 (total 1S months)

acco{mting year of company shall be from 1-1-2022 to 3)-03-2022.

Loss as per tax records in foreign country-

0]-01-202] to 31-12-202) 2100 lakh
01-01-2022 to 31-12-2022 2200 lakh
-03-20 00 + 3200 =Z|S0
N |
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CHAPTER 2

01-07-2020 to 30-06-2021 2100 lakh
01-07-202] to 30-06-2022 2200 lakh
01-07-20 -03-20 . 00 = 0
C) Effects related to various Tax Provisions
v
{ v )
TDS Provision | Taxcredit | Tax Rate
Where more than one provision || Foreign Co. || In case of conflict betieen
2 TDS ahpiier gy l/es\ 0 e is eligible for || the provision applicable to
foreign company as resident as || he relief / ‘
voell as the relie the foreign company as
: - | deduction of || yesident and the provision
foreign company, the provision Foreion taxes : ‘ :
applicable to the foreign com- 9 applicable to it as foreign
, paid as per he | hall
pany alone shall apply.Compli= | ¢ "o o) || company, the later sha
ance to those provisions of TDS of the Act generally prevail.
Chapter of the Act as are appli- || (DTAR). | Therefore , the rate of tax
cable t? the 7‘00"3’9” ‘ in case of foreign company
company prior ?o it becoming ile. . 4019 \shall remain the
g same , i.e., rate of income
resident shall be considered ’ ’: ‘;ol he forei
sufficient compliance to the LSRN A A G
provisions of said Chapter. The company even though
provisions of section 195 ( 2 ) residency status of the
relating to application to As- foreign company changes
sessing from non - resident to
Officer to determine the resident on the basis of
appropriate proportion of Sum POEM.
chargeable to tax shall apply in

such manner so as to include
payment to the foreign com-

pany .
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NON-RESIDENT

Special Note-

Sec. 4 Income deemed to accrue or arise in India

)
LSectIon 9(’)(1) H.Sectmn Q(l) (i) %{ section 9Q1) Giii) %{ section 9Q1) (iv) ]—
i i

v v
lIncome accur/ng or 2 Salary of 3.Salary by Govt. 4. Dividend paid
arising outside India || services rendered to Indian by Indian
in India citizen for company outside
7 ~ | | services rendered India
outside India
fé;‘z;’;’g Z; :D‘:j;nred’g S. Interest [section (1) (v)] 8.0utside India Gift to NR /
A) Ang Business 6. Royalty [section 9(1)(vi)] / Foreign company by resident
Carna st i i 7. Fees for Technical Services Indian >h?5 olk (on o)r after
B) Any [section 9(1) (vii)] Sth July,2019
Property/Asset/ [
Source of income in 1) T '
India esident (Non-Resi
¢) Transfer of Government - |If such expenses | I;_I,?cr;ui;sgepv; ses
Capital Asset If such expenses | incurred for | incurred only for
situated in India incurred for any | | Bysiness or | Business or
(including deemed PSS, .poheth— Profession or other | | profession or other
to be situated in erin India or | source of income, | | source of income
India) outside India carried on in India | | carried on in India
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