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DEFINITIONS

1. Private Company [Sec. 2(68)]:
v Company having minbmum paid up shave capital (PUSC) of as may be prescribed with
tollowing restrictions:
T - Restrictions on transferability of shares
v R - Restriction onwmembership e, Max 200

s P~ Prohibition on issuing prospectus / public issues,
o 1 P

P AREA AT .

Ea

Figure 1 Logo of American Express (India) P

2. Public Company [Sec. 2(71)]:
~» Company other than private company is a public company.
> Minimum PUSC — may be prescribed

~» A subsidiary of a public ltd. Co. shall be deemed to be a public Co. even when such
subsidiary company continues to be a private company in its articles.

|
Ce ) ¢ /

G\

Reliance

Industries Limited

Figure 2 Logo of Reliance Industries Limited - A Public Limited Company

3. Company Limited by Shares [Sec. 2(22)]:
A registered company whether public or private company having the liability of its members
limited by its memorandum to the amount, if any unpaid on shares respectively held by them.

4. Company Limited by Guarantee [Sec. 2(21)]:
A registered company having the liability of its members limited by its memorandum to such

an amount as the members may respectively undertake by the memorandum to contribute
to assets of the company in the event of winding up.

5. Unlimited Company:
An unlimited Co. is a Co. not having any limit on the liability of its members. A company
registered as an unlimited company may subsequently convert itself as a limited company,
subject to the condition that any debts, liabilities, obligations or contracts incurred or




CHAPTER 1 m pREUMlNARY

. . i the unlimited company before such co '
entered into, by or on be lml.f of : I conversion oy
affected by such changed registration. :

son Company (OPC) [Sec. 2(62)]:
/C\)::::'e:":‘::"“ :7(:‘2) ‘):f(““' Companies Act, 2013, “One Person Company” meang 5 Compa
which has only one person as a member. The memor‘andl{m o‘f One.Person C°"\pa“' ""ty
required to indicate the name of the other person, w1’th his Prlor‘W.TIttcn conseng 3 yU,:
prescribed form, who shall, in the event of the subs?rlber s death or his Incapacity to cohtra‘e
to become the member of the company and the written consent of such person sha| Es fil:(:
with the Registrar at the time of incorporation of the On.e Person Company along with
memorandum and articles. Such Company is also a Private Company. All the Rule,
applicable to a private company shall equally apply to a OPC except for specific p"OViSi::

applicable to OPC.

Other conditions for One Person Company are as under:
¢ The memorandum of OPC shall indicate the name of the other person (nominee), Who
shall, in the event of the subscriber’s death or his incapacity to contract, become the

member of the company. _ .
The other person (nominee) whose name is given in the memorandum shall give hjs Prior

¢
written consent in prescribed form and the
same shall be filed with Registrar of companies at the time of incorporation along with
its Memorandum of Association and Articles of Association.

Such other person (nominee) may be given the right to withdraw his consent,

* The member of OPC may at any time change the name of such other person (nominee)
by giving notice to the company and the company shall intimate the same to fin
Registrar.

¢ Any such change in the name of the person shall not be deemed to be an alteration of
the memorandum.

¢ Only a natural person who is an Indian citizen whether resident in India or otherwise-

(a) shall be eligible to incorporate One Person Company (OPC);
(b)  shall be a nominee for the sole member of One Person Company (OPC).

Explanation I - For the purposes of this rule, the term "resident .in India" means a Person who
has stayed in India for a period of not less than 120 days during the immediately preceding

financial year.
A natural person shall not be a member of more than one OPC at any point of time and

the said person shall not be a nominee of more than one OPC.
Where a natural person being member in OPC becomes member in another such company

¢
by virtue of his being a nominee in that OPC, such person shall meet eligibility criteria (as

given in point above) within a period of 180 days.
No minor shall become member or nominee of the OPC or can hold share with beneficial

L4
interest.

¢ Such Company cannot be incorporated or converted into a company under section 8 of
the Act. Though it may be converted to private or public companies in certain cases. The
procedure of conversion is given in the rules 6 & 7 of Chapter II of the Companies Act,
2013.

¢ Such Company cannot carry out Non-Banking Financial Investment activities including

investment in securities of anybody corporate.

Example 1: Rajesh has formed a ‘One Person Company (OPC)’ with his wife Roopali as
years, his wife Roopali is suffering from terminal illness and due to

nominee. For the last two
o change her as nominee., He has a trusted and experienced friend

this hard fact he wants t




ivas who could be made nom

In the instant case,
ak because Raks

Ramn

of age.
and not Raksh

t [Scrc. ﬂ]:

The Central Govt may gr

s Itis intended to formac

or any other useful object.

» Company prohibits payment
other income in promot
These Cos. are registere
A firm may be a member o

y registered under sec

—> A compan
e previous

or articles except with th
A company registered un
only after complying with

ault in
this section, the company
one crore rupees and the
shall be punishable wit
lakh rupees And where it is

inee or his

Rajesh can ap
hak is a minor.

Association not for Profi
ant such a license if:
ompany for promotin

of dividend to its
ion of its objects.
d without the wor

f the comp
tion 8 shall not alter t

der section 8 may ¢
such prescribed condit

If a company makes any def
shall, be punishable with fin
directors and every o

h fine varying fro
proved that

venteen years

o is of se
his OPC

(Rajesh) son Rakshak wi .
as nominee M

point his friend Ramnivas

g commerce, art, science, religion, charity
I

to apply its profits or

members but intends ‘
profit Organisation.

Such Cos. are called Non-

d ‘Pvt. Ltd." or ‘Ltd’
der this section.

he provisions of i
tral Government.
Lf into company of

any registered un
ts memorandum

approval of the Cen
onvert itse any other kind

jons.

th any of the requirements laid down in

e varying from ten lakh rupees to
fficer of the company who is in default
m twenty-five thousand rupees to twenty-five

the affairs of the company were conducted
n under section 44#7.

complying wi

fraudulently, every officer in default shall be liable for actio

-

Small Company [Sec. 2(85)]:

—y Small company is a new form o
classification of a private company in

capital and turnover. In other words, suc

“Small company” means a company, other than a
(i) paid-up share capital of which does not exceed four crore rupees or such higher

amount as may be prescribed which shall not be more than ten crore rupees and
(ii) turnover of which as per profit and loss account for the immediately preceding

financial year does not exceed forty crore rupees or such higher amount as may be
which shall not be more than one hundred crore rupees.

f private company under the Companies Act, 2013. A
to a small company is based on its size i.e. paid up
h companies are small sized private companies.
public company,—

8.

prescribed
Provided that nothing in this clause shall apply to—

A. a holding company or a subsidiary company;

B. a company registered under section 8; or
C. acompany or body corporate governed by any special Act;

9. Government Company [Sec. 2(45)]:

_s A Govt. co. is one in which min 51%
partly by CG, partly by one or more SG.

Explanation. - For the purposes of this clause, the "pai
total voting power", where shares with differential voting rights have been

of PUSC is held by Central Govt., or by State Govt. or

d-up share capital” shall be

construed as

issued.
A subsidiary of a Govt. Co. is also a Govt. Co.
Audi . :
uditor of Govt. Co. is appointed by Comptroller and Auditor General of India. (CAG)

.
Where the ( :entral Government mem Y f rnment company, the Centy al
Government sl}al! cause an annual I'EPOIt on the wor kmg and affairs Ol that company to
be prepar ed th L m i gener m t ng efor
prep wi in three onths of its annual gene al eeti and l.ald b b h
s ore ot

Pl
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upoh or V
f India.

Houses of Parliament together with a copy of the audit report and comments
cup};lo;wu-n( to the audit report, made by the Comptroller and Auditor-General o
ember o¢

- a Government company, that State Goyernment sl ca.use = COPY of the annua( Teport
prepared within three months of its annual generiill meeting and laid before the Houge Bk
both Houses of the State Legislature tog'ether with a copy of the audit report and the
comments upon or supplement to the audit report, made by the Comptroller and Auditor.

Where in addition to the Central Government, any State Government is also am

General of India.
10. Foreign Company [Sec. 2(42)]: - . _
5 Foreign C?;. is a Co. which is incorporated in a country outside India under law of that
other Country and has established a place of business in India whether by itself G
through an agent, physically or through electronic mode and conducts any business
ays of

activity in India. - ' . .
—> Every Foreign Co. which establish a place of business in India must within 30d

establishment of such place of business, file with ROC of New Delhi.
<" A certified copy of Charter, MOA, AOA — in English, if not in English a certified

translation thereof. )
Full address of registered or principal office.
< List of directors and secretary of Co’s with their names, address, nationality,

Name and address of person resident in India who is authorized to accept service of

S
'

(@ay
documents.
<= Full address of principal place of business in India.
Rule 2(c) of the Companies (Registration of Foreign Companies) Rules, 2014 defines
‘electronic mode’ as carrying out electronically based, whether main server js installed in
India or not, including but not limited to- _
Business to business and business to consumer transactions, data interchange and

1.
Posits or subscriptions

other digital supply transactions;
offering to accept deposits or inviting deposits or accepting de

2.
in securities in India or from citizens of India;
y and transactional Services,

3. financial settlements, web based marketing, advisor
database services and products, supply chain management;
telemedicine, education and

online services such as telemarketing, telecommuting,

information research; and

all related data communication services.
These transactions may be conducted by e-mail, mobile dev

6.
computing, document management, voice or data transmiss

ices, social media, cloud
ion or otherwise.

o

Sec. 379: If in foreign co. > 50% of PUSC (ESC+PSC) is held singly/ jointly held by:
(1) Indian citizen Or

(2) Body corporate incorporated in India

(3) Such foreign co. will be treated = as if it were a co. incorporated in India

11. Holding Company [Sec. 2(46)] & Subsidiary Company [Sec. 2(87)]:
— A Company including body corporate will be a holding Co. if it holds more than 50 % of

nominal value of total voting rights.
A ; . k-
company will be Holding Co. if it controls the composition of board of directors.

ﬁ
— S.Co.0ofas. Co. js the S. of H. Co. (SfSubsidiary,H—Holding)

_>




= f\rOd‘f:{:'G\:Vctc::‘?r:::i(sfi:‘i:;ifi?];,rnr.crihc'd under Section 581A(L) of the C.o'.mp:_)ni;s .ix‘cot;‘]g)BSlGB.
a;:(c:‘d\:cfr company is a body corporate lmvin;.( (Th](vctr. or :\ctnnt-;x‘:s spcc‘:‘:\:c;c‘::ip e(:;‘;‘ ;rOducer
and which is registered as cuch under the provisions of the Act._ e me o ol e
companies is open to such people who themselves are the prm’\n'r.y Pr ‘_odu(’:crs.
activity by which some dgri(‘ulhu‘.\l produce in producod by such primary P

nt Company [Sec. 455]: .
= D:‘"\‘;\l:m-c a c:mpirl\y is formed and registered under this Act for a fl.xture prc:)cctt. or t:)ul::?\ld.a
an asset or intellectual property and has no significan.t aCf:ountmg tran_,t:\"ct m:\,i; iy
company or an inactive company may make an application to the Registra s
manner as may be prescribed for obtaining the status of a tiormant con\-pai\y. )

For the purpose of this definition, “significant accounting transaction” means any

transaction other than -

(a) payment of fees by a company to the Registrar; . -
(b) payments made by it to fulfil the requirements of this Act or any other law;

(c) allotment of shares to fulfil the requirements of this Act; and
(d) payments for maintenance of its office and record

uch capital as is authorised by the

14. Authorised capital or Nominal capital means s
unt of share capital of the company

memorandum of a company to be the maximum amo

clude books of account, deeds, vouchers, writings,

15. Book and Paper and Book or Paper in
tained on paper or in electronic form;

documents, minutes and registers main
tion of definitions details) Rules, 2014, “e- Form” means a form
bed under the Act or the rules made thereunder and notified by

As per the Companies (Specifica
in the electronic form as prescri
the Central Government under the Act;

“Books of account” includes records maintained in respect of—

(i all sums of money received and expended by a company and matters in relation to
which the receipts and expenditure take place;

(i)  all sales and purchases of goods and services by the company;
(iii) the assets and liabilities of the company; and

(iv) theitems of cost as may be prescribed under section 148 in the case of a company
which belongs to any class of companies specified under that section;

Section 148 of the Companies Act, 2013 authorises Central Government to Specify Audit of
Items of Cost in Respect of Certain Companies.

16. Debenture includes debenture stock, bonds or any other instrument of a company
evidencing a debt, whether constituting a charge on the assets of the company or not;

Provided that—
(a) the instruments referred to in Chapter III-D of the Reserve Bank of India Act, 1934; and

(b) such other instrument, as may be prescribed by the Central Government in consultation
with the Reserve Bank of India, issued by a company, shall not be treated as debenture

17. Docu'me.nt” includes summons, notice, requisition, order, declaration, form
and register, whether issued, sent or kept in pursuance of this Act or,under
any other law for the time being in force or otherwise, maintained on paper or




s or employees of 4
if any, which gives

the directors. officer
pbscribe for, the

T (:omp.lnir.-r.,

on to

in electronic form; |
. sans the option gV
“mployees stock option m¢ ption £ven (0 ny
18. Cm‘p' uiy or of its holding company or r.ul),.lrh.l_ry - th! ) Purdmm.‘ iy
: m'! ' l tors, officers or employees, the benefit orrig igsiie
s vare ors, £ ' . inc( ) g
cf“u' e of the company at a future date at apre determ I 1 )
chare! e
: n to any company or body corporate, means the per g on
apy as been incorporstcd on or after the 1st day
following year, in

t day of March of the
rate is made up:2

ing company or a
required

nd where it h
period ending on the 31s
company or body corpo

ere a company or body corporate, which is a hold : P
any of a company incorporated outside India a'n is re
{ year for consolidation of its accounts outside India, t}.m
an application made by that company or body corporate in
period as its financial year, whether

be prescribed, allow any

19. Financial year. inre
the 31st day of March every year, a
a year, the

of January of
f financial statement of the

respect whereo
provided that wh

sidiary or associate comp

sub
ent financia

to follow a differ
Central Government may, on

such form and manner as may

or not that period is a year:
the paid

20. Net worth means the aggregate value of
out of the profits, securities premium account and debit or cred
he aggregate value of the accumulated losses,
tten off, as per the audited balance

account, after deducting t

expenditure and miscellaneous expenditure not wri

sheet, but does not include reserves created out of revaluation of assets, write-back of
depreciation and amalgamation;

21. Officer who is in default, for the purpose of

officer of the company who is in default shal
of imprisonment, fine or otherwise, means any o

rves created

-up share capital and all rese
it balance of profit and loss
deferred

any provision in this Act which enacts that an

| be liable to any penalty or punishment by way
f the following officers of a company,

namely:—

(i) whole-time director (WTD);
such director or directors as specified by
given his or their consent in writing to the
f no director is so specified;

(ii) key managerial personnel (KMP);
(iii) where there is no key managerial personnel,
the Board in this behalf and who has or have

Board to such specification, or all the directors, i
immediate authority of the Board or any key managerial

h any responsibility including maintenance, filing or

(iv) any person who, under the
tively participates in, knowingly

personnel, is charged wit
distribution of accounts or records, authorises, ac
its, or knowingly fails to take active steps to prevent, any default;

e advice, directions or instructions the Board of

perm
ed to act, other than a person who gives advice to

(v) any person in accordance with whos
Directors of the company is accustom

the Board in a professional capacity;
ctor, in respect of a contravention of any of the provisions of this Act, who is

(vi) every dire
aware of such contravention by virtue of the receipt by him of any proceedings of the
Board or participation in such proceedings without objecting to the same, or where such

contravention had taken place with his consent or connivance;
(vii) in respect of the issue or transfer of any shares of a company, the share transfer
agents, registrars and merchant bankers to the issue or transfer;

Example: In a company, a default was committed with respect to the allotment of shares by

sthe o:ﬁcers. In company there were no managing director, whole time director, a manager,
ecretary, a person charged by the Board with the responsibility of complying with th;




ard. Therefore,

ctors specified by the bo

ated as officers in default.

ons of the Act, and neither any :hn'rlnr/dnﬂ
company may be tre

provisi
the directors of the

in such situation, all
directors ar

ssued by a company to its
ding their know-how

lue additions, by

shares as are i
ther than cash, for provi
ty rights or va

ans such equity
nsideration, ©
ellectual proper

_ sweat equity shares me
employees at a discount or for co
or making available rights in the nature of int

gver name called.

[ 3
»

what
and loss account from

d in the profit
endered, or both, by a

nt of revenue recognise
t of services T

the gross amou
n accoun

r distribution of goods or ©

ancial year.

23. Turnover means
the sale, supply. ©
company during a fin

24, Listed company means a company which has any of its securities listed on any recognised
stock exchange;
provided that such class of com

be prescribed in consultationw

ies.

or intend to list such class of

have listed
d Exchange Board, shall

panies, which
securities, as may ith the Securities an
not be considered as listed compan
n of definitions details) Rules, 20146, the
ed as listed companies, namely:-

zed stock exchange

panies (S'pecificatio
hall not be consider
t listed their equity chares on a recogni

According to rule 2A of the Com

following classes of companies s

(a) Public companies which have no
but have listed their —

(i) non-convertible debt securi
(Issue and Listing of Debt Securities)
Regulations, 2008; or

(ii) non-convertible redeemable pref
terms of SEBI (Issue and Listing o
Regulations, 2013; or

(iii) both categories of (i) and (ii) above.
d their non-convertible debt securities on private

hange in terms of SEBI (Issue and Listing of Debt

ties issued on private placement basis in terms of SEBI

ate placement basis in

erence shares issued on priv
ble Preference Shares)

f Non-Convertible Redeema

(b) Private companies which have liste
placement basisona recognized stock exc
Securities) Regulations, 2008;

(c) Public companies which have not
but whose equity shares are listed o
section (3) of section 23 of the Act.

ares on a recognized stock exchange

listed their equity sh
diction as specified in sub-

n a stock exchange in a juris

25, Relative Sec.2(77): Relative, with reference to any person, means anyone who is related to

another, if
< they are members of a Hindu Undivided Family;

& they are husband and wife; or

< one person is related to the other in such manner as may be prescribed

A person shall be deemed to be the relative of another, if he or she is related to another in

the following manner, namely:-
5 Father: Provided that the term ‘Father’ includes step-father.
~ Mother: Provided that the term ‘Mother’ includes step-mother.
~ Son: Provided that the term ‘Son’ includes step-son.
< Son’s wife.
< Daughter.
<~ Daughter’s Husband
‘;' B.rother: Pr?vided that the term ‘Brother’ includes step-brother.
Sister: Provided that the term ‘Sister’ includes step-sister.
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CONCEPTS

l Q.1 | Company and its characteristics.

Answer: , 2ot »
2(20) of Companics Act, 2013 Company is an organization formed and registered undg,

.
Sec,

the act or any of the previous companies' laws,

Characteristics;
1. Separate legal entity;
> InSalomon v, Salomon & Co. Ltd.: It was held that
eyes of law.
> The property of the co. is separate from the property of the members/directors.
> Members/directors can contract with the company but they cannot be held perso:nally
liable for the debts of the company,
> A company can sue others & be sued only in its own name. i.e. even if a member/director
hold almost the entire share capital, outsiders can sue only the company not. the
member/director, Member/director are not the agents of the company.
> Members cannot participate in the day to day management of the company,
> They have to elect the BOD (Board of Directors) who have ultimate control over the
affairs of the company,
» Thereis a fictional veil between the members and the BOD which is called the Corporate
veil,

a co. is a separate legal entity in the

2. Co, has perpetual succession

= Itis an artificial person formed by law and therefore it can be wound only as per the
law,

~> Death, insanity, insolvency ete. of any member does not affect the existence of the
company,

> Perpetual existence means that the company continues to exist irrespective of any
change in the composition of its members.

> Itis generally said that “members may come and g0 but the company goes on forever”
Thus, a company never dies.

eI

> IRO (in respect of) a Company limited by shares: The liability is limited to the extent of
amount unpaid on the shares,

> IRO a Company limited by guarantee: The liability is limited to the amount guaranteed
by every member.

3. Extqnt_o_f_!iability.qtmembets_dgp_end_s_unomhe nature of the company
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4. The common seal is the official signature

—>

5. Tran
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Figure 1 Sample Picture of Common Seal

1

It should be affixed on all formal documents like share certificates, debenture

certificates, loan agreements, property agreements, negotiable instruments, etc.

Any document bearing the common seal is deemed to be signed by the company.

A special person is authorized to use the common seal.

The cormmon seal should contain the name of the place where itis used

IRO co. having business in foreign countries, an exact copy of the common seal should
be maintained.

Now, a company may have common seal.

sferability of shares (instruments) depends upon the nature of the company

—>

-

IRO (In respect of) public co., shares are freely transferable whereas IRO private co.

there is a restriction.
Shares are moveable property (Sec. 44 of Compames Act, 2013)
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6. Co. is an artificial person but managed by natural persons in BOD.

name only.

7. Legal position

A company can sue others in its own name & can be sued in its own
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Answer: .

Salomon vs Salomon Ltd. (B_e_fgLQ,l._—,Bgntl)

_» Above case Mr. S is member, director, emp
as a debenture holder is separate from its existe :

fore, the contention of the unsecured creditors !

ed creditors.

also a secured creditor. His existence

e company- . .
s invalid & Mr. S has a right to be paid

—» There

in priority to unsecur
e was the only director. He
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’ - i Lt

ief pilot & received salary from the Co. -
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Answer:
_» Same facts in Lee vs. Lee Air Farming Ltd.

— Inabove case...
—s Mrs. L can claim compensation from L Ltd.

ly. Al

| the members were going to Mumbai in
dent took place, all of the

ABC Pvt. Ltd. had 5 members on
m died. Has the Co.

(o
relation to some business. An acci
come to an end?
Answer:
- (Q.1-pt.2)- perpetual succession.
— In above case... .
ot depend upon the life of any/all members of the co.,

_s Since the existence of a Co. does n
he co. is still in existence. It can come to an end only as

even on the death of all members. T
per the provisions of the law i.e. liquidation of the co.

CONCEPTS

Corporate veil/ lifting/ piercing of corporate veil? (LOCV)

Answer:
(Q.1-Pt no.1) Saloman vs. Saloman Ltd.: Lifting/ piercing of corporate veil is done only as per

statutory provisions/ at discretion of court.

A. LOCV as per statutory provisions:
—» Ifit appears to the court at the time of winding up of the co. that the intention of th
e co.

was to defraud its creditors/ others, then th
_ : 2 e court can ord i
;ff;cers who are parties to the fraud will be personally li:rl;l:r SEEESeSinct aneick
— Reduction in membership below the st imi '
i : . : atutory limit (2/7) mak
::‘f)::aﬁ tl;e :rs;ness is carried on with the less mem(bers)hipafcf:rit::tehmembers g evsencsl
ia
i an}:{ e for the payment of the whole debts of the com bl
dim ’ may be severally sued therefor." (CAA 2017) pany contracted during that
any ultra vires Act, all directors shall be per's,onally liabl
iable.
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_y The LOCV can be done for determining the true character ol a co.

co.
" TEST YOURSELF

and interest income on cartain

A | An assessee Mr. D was receiving huage dividend
investments. He formed 4 private companies & translerrad all the investments to
these pyt.co. The interest income roceived was well within the oxempted limita under
the income tax act. These companies did not have any business nor did they have
any asset other than these investments. The income roceived by the co. wan divorted
to Mr. D as loan which he never repaid, Can the court order that the income ol all
55 ey, these Put. Co. should be treated as income of My, D7
Answer:

—» Ans. 2, point B, 2 &4
— In above case, the only purpose for incorporating these pvt.co. was to ovade taxes, The co=

sham. Therefore, the income of these co. = income of the assessce

B X : s i
sulj,‘d. l;as o;\lgl/d*f sharcholders, all the shares are fully paid up. All the shares of one
Share: \lz(\ire o_” er sold by the court in an auction and purchased by another
“abilit: ofert‘.h \r: cor}npl;:lny continues to carry on business thercafter Discusns tho
e sharcholders of the { wr the provisi ) - ! |
S ¢ co. as per the provisions of the companies Act,

Answer:
—> Ans. 2 point A, 2
—> In above case, no. of membe
Ase, no. rs has gone below 7, the business i i
vttt ko , the business is carried on with the reduced
—> Therefore, all the memb i ‘ |
. ers during that time will | i
wave unlimited liability {
! y for the payment of

the whole debts of th
e company contracte . .
s pany contracted during that time, and may be severall {
A & rally sued




~> The purpose of incorporating the co. was to solicit customers of the employer which was not
allowed. .

> Therefore, LOCV applicable, the co. should be restrained from soliciting the customers of
the employer.

CONCEPTS

Explain Private companies

Answer:
Sec 2(68) of Companies Act, 2013 A private company is a company with minimum PUSC of as
may be prescribed by Central Govt. The PUSC could consist of ESC/ PSC/ both.

The AOA of a pvt.co. contain following restrictions:

" Memory/Map!

1. Restriction on Transferability of shares. .

2. Max. 200 members are allowed. Employee — members & ex-employee members are
excluded. Joint holders are counted as single member.

3. Prohibition on public issue.

How is transferability of shares restricted in a pvt. Co.?
Answer:
[Sec. 2(68): 3 restrictions (same in ans 1)]

"Restrictions on transferability of shares is regulated in following manner:
—> Member has to communicate in writing with BOD before transfer his shares.

—> BOD may compel the member to transfer his shares to a particular member only.
— The co. and auditor may decide the transfer price.

Explain Public company

Answer:

Sec. 2(71) of Companies Act, 2013:

A public co. is not a Pvt. Co.

A public co. is a company with min. PUSC of as may be prescribed by CG.
The PUSC could consist of ESC/PSC/both.

Subsidiary of public co. is public co.

Conversion of Pvt. Co. into public co. by choice?

Answer:
Conversion of Private Company into a Public Company

VR

" The Companies Act 2013 vide section 14 lays down the provisions for the conversion of a
Private Company into a Public Company and vice versa.

Section 14(1) provides that subject to the provisions of the Act and the conditions in the
memorandum, a company may by passing a special resolution alter its Articles including
alterations having the effect of converting a private company into a public company and vice
versa.

1. A private company may alter its Articles in such a manner that the restrictions and
limitations, which are required for a private company under this Act, are removed and no
longer exist in the Articles; the company shall from the date of such alteration cease to be a
private company. '
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_y to delete the words ‘Pvt. Ltd.

» toincrease theno. of membe

ase the no. of directors to3
s of SR, altered MOA & AOA & if heis sa

d name of company. Fresh COI is conc
ed with.

& AOA.
hould be obtained.

rsto 7
tisfied, he will issue a fresh

—-» toincre
lusive evidence that all the

(3) ROC will check the copie
COI containing the change
legal formalities have been compli

[:{5;7?:_] Conversion of public co. into Pvt. Co.

Answer:
Procedure for conversion of a Public Company into a Private Company:

Companies Act 2013 and the
by special resolution, alter its
company into a

t to the provisions of the
a company may,
the effect of converting a public

Section 14(1) states that subjec
conditions contained in the Memorandum,
Articles including alterations which may have

private company (or vice versa).

ect of converting a public company into a private

has the eff
ntral Government which

Further any alteration which
fect except with the approval of the Ce

company will not have any ef
may pass such order as it deems fit.

Hence, the broad procedure for conversion of a public company into a private company would
comprise of the following steps:

1. Check that the Memorandum
alteration of the Memorandum will be necessary through a special res
to incorporate the restrictions required u/s 2(68) by a special

of Association does not contain any restrictive clause. If yes, -
olution;

2. Alteration of the Articles

resolution.
3. Application to the Central Government for approval of the change

4. After the approval of the Central Government, every alteration of the articles and a copy of
the .order of the Central Government approving the alteration shall be filed with the
Registrar, within a period of fifteen days, who shall register the same.

Any alteration of the articles registered as above shall be valid as if it were originally in the

articles.




[ Q. 8 ] Distinguish between Private Company and Public Company

Answer: o
anate Compa;y Public Company —
1. Restrictions appllcable i.e. TRP. Restrictions not applicable.
2. Minimum members: 2 Minimum members: 7
Minimum directors: 2 Minimum directors: 3
Quorum: 2 Quorum: 5, 15, 30
3 Name ends with pvt. Ltd. Name ends with limited.
Min. subscription is not applicable. Min. subscription is applicable.
| Q .9 [ Holding Company
Answer:
Sec. 2(46)

— A company is a holding company if it controls the composition of BOD of other company i.e.
subsidiary company.

— Holding company has the power to appoint/ remove the majority of BOD of subsidiary
company or

— Holding company has the right to nominate the director in subsidiary company.

—> Director / officer/ manager/ employee of holding company is appointed as a director of

subsidiary company.

Holding company holds more than 50% voting powers in the subsidiary company.

Subsidiary company of the subsidiary company is the subsidiary company of holding

company.

—> Shares held by a subsidiary company in any other company deemed as shares held by
holding company.

—> i.e. if holding company along with subsidiary company holds more than 50% of voting power
in another company, that another company becomes the subsidiary company of holding

P

company.
—> Note: Shares held by H. CO in fiduciary capacity shall not be counted for 50%
(Ref.: This is called deemed investment by holding company.)

TEST YOURSELF

A. The PUSC of XYZ Pvt. Ltd. is T 20,00,000, Equity shares of ¥ 10 each fully paid up.

ABC Pvt. Ltd. & its subsidiary DEF Pvt. Ltd. are holding 60000 €S & 50000 ES

respectively in XYZ Pvt. Ltd.

(a) Is XYZ Pvt. Ltd. a subsidiary company of ABC Pvt. Ltd.?

(b) What if DEF Pvt. Ltd. is holding one lakh five thousand equity shares in XYZ Pvt.
Ltd. & no shares are held by ABC Pvt. Ltd.?

Answer:

[Refer answer of Que. 9]
(a) ¥6,00,000 + % 5,00,000 =% 11,00,000, which is more than 50% of £ 20,00,000. Therefore,

XYZ Pvt. Ltd. is a subsidiary company of ABC Pvt. Ltd.
(b) Even then ans. will be same

B. The PUSC of Advanced Casting Pvt. Ltd. is T 1 crore consisting of 8 lac equity shares
of € 10 each and 2 lac preference shares of ¥ 10 each fully paid up. Quality forgings
Puvt. Ltd. & Supreme Eng. Pvt. Ltd. are holding &4 lac & 50,000 equity shares
respectively in advanced casting Pvt. Ltd. Quality forgings Pvt. Ltd. & Supreme Eng.
Pvt. Ltd. are subsidiary companies of Unique Mach Pvt. Ltd.

(a) is Advanced Casting Pvt. Ltd. subsidiary company of Unique Mach Pvt. Ltd.?

(b) what if Unique Mach Pvt. Ltd. controls composition of BOD of Advanced Casting




' put. Ltd.?

Answer:
[Rofn‘ answe

r of Que. 9]
n 5000 Of 80 lac.

ich is more tha L. Ltd.

ac = 45 lac, wh
lac {5 lac of Unique Mach Pv

In above case, 40 lac+ 5
d. is subsidiary company

(@) Advanced Casting pvt. Lt
(b) even then ans. will be same.

[ ‘Q:.Ali(';.w] What is Associate Company?

Answer:

Associate Company [Sec. 2(6)] . .

ion to another company, means a company m which that other com::arty haz :
hich is not a subsidiary company of the company aving suc

(JVC).
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2(6) of the Companies Act, 2013.
ment whereby the parties that have joint

re" means a joint arrange
f the arrangement;

The expression "joint ventu
have rights to the net assets o

control of the arrangement

Public Financial Institution

Answer:
Mg.aming‘pf.Eutz,lic.finan‘cjallnsfcjmt.iQ\n;LS‘g“q_.,Z(TZZ)];
(a) the Life Insurance Corporation of India, established under the Life In

Act, 1956;
(b) the Infrastructure Development Fina
the Companies Act, 1956 so repealed u
(c) specified company referred to in the Unit Trus
Repeal) Act, 2002;
(d) institutions notifie
1956 so repealed under section
(e) such other institution as may
the Reserve Bank of India:

surance Corporation

nce Company Limited, referred in section 4A(1)(vi) of

nder section 465 of this Act;
t of India (Transfer of Undertaking and

d by the Central Government under section #A(2) of the Companies Act,

465 of this Act;
be notified by the Central Government in consultation with

Provided that no institution shall be so notified unless—

(a) it has been established or constituted by or under any Central or State Act; or
(b) mot less than fifty-one per cent of the paid-up share capital is held or controlled by the
Central Government or by any State Government or Governments or partly by the Central

Government and partly by one or more State Governments.

Q. 12. | Explain: Non-profit companies Licensed Com i
' , panies and Sec. 8 C i
Companies Act, 2013. SHEREIIERIES R

Answer:
1. Name of a Put. Co. should end with ‘Pvt. Ltd.” and name of a public co. should end with ‘ltd.’

2. Sec8 gives t'le power to CG to ali e to certai - f t
grant llcens t n no rofi T
: ' \ 1 n-p it co. to be eg. as co. bu
SUCIl NPO Should have |0“.0Willg Objectives:
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aH,
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10.

11,

(M promotion of arts, commerce, s

! cience, charity, religion or an v usef e
(l)) lheninashonldibs y 4 y other useful object,

applied for promoting the objects and not for
S?uch NPO can alter the object clause of MOA o p
Such NPO also enjoys certain e

notice, only 1 BM in every half year instead of 4BMs in one year
Such NPO also enjoys certain :
company unless it is dissolved.

If 3/ U is violated, then 5 & 6 cancelled
can be done only after giving an opportunity to be heard.

Once the license is revoked, exemptions and privileges are cancelled & Pvt. Ltd. or ltd, are to
be inserted at the end of the name.
Where a licence is revoked and where the Central Government is satisfied that it is essential
in the public interest that the company registered under this section should be
amalgamated with another company registered under this section and having similar
objects, then, notwithstanding anything to the contrary contained in this Act, the Central
Government may, by order, provide for such amalgamation to form a single company with
such constitution, properties, powers, rights, interest, authorities and privileges and with
such liabilities, duties and obligations as may be specified in the order.

If on the winding up or dissolution of a company registered under this section, there
remains, after the satisfaction of its debts and liabilities, any asset, they may be
transferred to another company registered under this section and having similar objects,
subject to such conditions as the Tribunal may impose, or may be sold and proceeds thereof

credited to the Insolvency and Bankruptcy Fund formed under section 224 of the
Insolvency and Bankruptcy Code, 2016

ayment of dividend,
nly with the prior approval of CG,
xemptions. E.g.: only 14 days’ notice instead of 21 days'

privileges. e.g.: a firm may become a member of sec 8

-i.e. license granted by CG is revoked. The revocation

If a company makes any default in complying with any of the requirements laid down in
this section, the company shall, be punishable with fine varying from ten lakh rupees to
one crore rupees and the directors and every officer of the company who is in default shall
be punishable with fine varying from twenty-five thousand rupees to twenty-five lakh
rupees, and where it is proved that the affairs of the company were conducted
fraudulently, every officer in default shall be liable for action under section 447,

Procedure for registration for obtaining license under Sec. 8.
Answer:

Section 8 gives the power to CG to grant a license to certain non-profit company to be
registered as company but without the words ltd or Pvt. Ltd.

144

144
44

114
114
Pp
144
44

114

Procedure:

SR Memory Maps CHARITY S s iss Grtiet]
Only competent persons (major, sound mind) should be the promoters or sign the MOA &

AOA

It has to be limited by shares / guarantee.
Approval of name shoutd be obtained from ROC choice of 3 names should be given. Also,
approval of draft MOA & AOA should be obtained from regional director.

It should be registered with certain objective

Promotion of arts, commerce, science, charity, religion or any other useful object.

Income should be applied for promoting the objects and not for payment of dividend.

For collecting COI, a power of attorney in favour of practicing CA/ CS/ CWA should be
given to ROC. ' ‘

Total documents like MOA, AOA, prescribed form along with prescribed fees should be
submitted to ROC. . .

Yay! ROC will check and if satisfied, issue COI which is conclusive evidence that all the
legal formalities have been complied with.




- ) . “"\v,‘_x;;‘\.
Company Ltd. by Shares vs Company Ltd. by Guarantee.

Answer:

Company Ltd. by Shares Company Ltd. by Guarantee
1. Liability is limited to the extent of amount | Liability is limited to the extent of
unpaid on shares. guaranteed amount.

2. | Amount can be called Up any time during | Amount can be called up only at the time
going concern or liquidation. of liquidation.

3. Liability of members can be increased only Liability of members can be increased
with the consent of members, without the consent of members.

4,

Sources of funds are share capital, loans,

Sources of funds are grants, donations
debentures etc.

etc.

Is Company a Citizen?

Answer:

No, Citizenship under the Citizenshi

P Act is available only to an individual. Therefore, no
company can be a citizen of India.



Incorporation of company
and related matters

Change in Article
(Sec 14)

Updation of changes to be noted in

every copy of MOA/AOA (Sec 15)
Give copy of
MOA/AOA to

members (Sec 17)

1
Inc . Memorandum and
orporation Rsiclos Documents Other Provisicns
Minimum M p
L1 members & OPC | - emorandum L - || Have Rezd Office
(Sec 3 & 3A) (MOA) (Sec 4) S (sec 12)
= Dc:'scuments || Article (AOA) || Authentication L CBoniapwe?ce
required (Sec 7) (Sec 5) (Sec 21) (c”;’”faj\)
Act is superior =
Mot for profit IL 1 than MOA/AOA |l Execution (Sec 22) | — RISEDD; (Eaail
company (Sec 8) (Sec 6) (Sec 16)
Effect of Change in Convert Company
e registration —4 Memorandum == (Sec 18) P
(Sec 9) (Sec 13) -

Subsidiary Can't
—] hold shares in
holding (Sec 19)
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3. Documents to be filed: After getting the name approved, the Registrar will reserve the name
for 20 days only and 60 days from the date of approval it in case of it ecludes a change (n

the name of an existing company,; certain documents along with the application in form no
INC 7 (other than OPC) and INC 2 (for OPC) and prescribed fees, should be filed with the

Registrar.

Subscribing their names: Subscribing the names means signing the names in the
Memorandum signifying their intention to jointly form a company and take up the number
of shares mentioned against each. If the Subscriber is already holding a valid DIN, and the
particulars therein have been updated as on the date of application, and the declaration to
this effect is given in the application, the Proof of Identity and Residence need not be
attached.

Certificate of incorporation: Upon the registration of the documents mentioned earlier
under the head “Documents to be filed for registration of the company” and the payment of
the necessary fees, the Registrar of Companies issues a certificate that the company is

incorporated, and in the case of a limited company that it is limited.

Filing of document with the Registrar of Companies:

After getting the name approved, the following documents along with the application and
prescribed fee, are to be filed with the Registrar:

1.
2.

3.

4.

Memorandum of Association

Articles of Association

a declaration from each of the subscribers to the memorandum and from persons named
as the first directors, if any, in the articles stating that—

a. he is not convicted of any offence in connection with the promotion, formation or

management of any company, or
b. he has not been found guilty of any fraud or misfeasance or of any breach of duty
to any company under this Act or any previous company law during the last five
years,
and that all the documents filed with the Registrar for registration of the company
contain information that is correct and complete and true to the best of his

knowledge and belief;
the address for correspondence till its registered office is established;
the particulars (names, including surnames or family names, residential address,
nationality) of every subscriber to the memorandum along with proof of identity, and in the
case of a subscriber being a body corporate, such particulars as may be prescribed.

the particulars (names, including surnames or family names, the Director Identification
Number (DIN), residential address, nationality) of the persons mentioned in the articles as
the first directors and such other particulars including proof of identity as may be

prescribed; and

the particulars of the interests of the persons mentioned in the articles as the first
directors of the company in other firms or bodies corporate along with their consent to act
as directors of the company in such form and manner as may be prescribed.

A company shall, on and from the 30th day of incorporation and all times thereafter, have
a registered office capable of receiving and acknowledging all communications and notices

as may be addressed to it.




