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Test Series: April, 2018 

MOCK TEST PAPER - 2 

FINAL (OLD) COURSE: GROUP – II 

PAPER – 7: DIRECT TAX LAWS  

SOLUTIONS 

1. (a)  Tax consequences in the hands of the business trust and its unit holders and TDS 

obligations in the hands of the Star Ltd and business trust. 

(1) Interest income of Rs. 4 crore from Star Ltd.: There would be no tax liability in the hands of 

business trust due to pass-through status enjoyed by it under sub-clause (a) of section 10(23FC) 

in respect of interest income from Star Ltd., being the special purpose vehicle. Therefore, Star Ltd. 

is not required to deduct tax at source on interest payment to the business trust.  

However, the business trust has to deduct tax at source under section 194LBA –  

 - @ 10%, on interest component of income distributed to resident unit holders; and  

 - @ 5%, on interest component of income distributed to non-corporate non-resident unit holders 

and foreign companies.  

 Interest component of income distributed to unit holders is taxable in the hands of the unit holders 

@ 5% under section 115A(iiiac), in case of unit holders, being non-corporate non-residents or 

foreign companies; and at normal rates of tax, in case of resident unit holders.  

 Section 115UA(1) provides that any income distributed by a business trust to its unit holders shall 

be deemed to be of the same nature and in the same proportion in the hands of the unit holder, 

as it had been received by, or accrued to the business trust.  

 Thus, the interest component of income received from the business trust in the hands of each unit-

holder would be determined in the proportion of 4/11.1, by virtue of section 115UA(1).  

(2)  Dividend income of Rs. 2 crore from Star Ltd.:  Star Ltd. is an Indian company in which the 

business trust holds controlling interest and 100% of shareholding, thus, it is a special purpose 

vehicle. It is presumed that Star Ltd. fulfills the other conditions specified in the regulations to 

qualify as an SPV.  

 The dividend distributed by the SPV to the business trust is exempt by virtue of section 115-O(7). 

Further, there would be no tax liability in the hands of the business trust, due to specific exemption 

provided under sub-clause (b) of section 10(23FC).  

 Any distributed income referred to in section 115UA, to the extent it does not comprise of interest 

[referred to in sub-clause (a) of section 10(23FC)] and rental income from real estate assets owned 

directly by the business trust [referred to in section 10(23FCA)] received by unit holders, is exempt 

in their hands under section 10(23FD). Therefore, by virtue of section 10(23FD), there would be 

no tax liability on the dividend component [referred to in sub-clause (b) of section 10(23FC)] of 

income distributed to unit holders in their hands.  

(3)  Short-term capital gains of Rs. 1.50 crore on sale of listed shares of Star Ltd.: As per section 

115UA(2), the business trust is liable to pay tax@15% under section 111A in respect of short-term 

capital gains on sale of listed shares of special purpose vehicle. There would, however, be no tax 

liability on the capital gain component of income distributed to unit holders, by virtue of the 

exemption contained in section 10(23FD).  
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(4)  Short-term capital gains of Rs. 50 lakh on sale of developmental properties: It is taxable at 

maximum marginal rate of 35.535% in the hands of the business trust as per section 115UA(2). 

There would be no tax liability in the hands of the unit holders on the capital gain component of 

income distributed to them, by virtue of the exemption contained in section 10(23FD).  

(5)  Long-term capital gains of Rs. 50 lakh on sale of developmental properties: As per section 

115UA(2), the business trust is liable to pay tax@20% under section 112 in respect of long-term 

capital gains on sale of developmental properties. There would, however, be no tax liability on the 

capital gain component of income distributed to unit holders, by virtue of the exemption contained 

in section 10(23FD). 

(6)  Interest of Rs. 10 lakh received in respect of investment in unlisted debentures of real estate 

companies: Such interest is taxable@35.535%, being the maximum marginal rate, in the hands 

of the business trust, as per section 115UA(2). However, there would be no tax liability in the 

hands of the unit holders on the interest component of income distributed to them, by virtue of 

section 10(23FD).  

(7)  Rental income of  Rs. 2.50 crore from directly owned real estate assets: Any income of a 

business trust, being a REIT, by way of renting or leasing or letting out any real estate asset owned 

directly by such business trust is exempt in the hands of the trust as per section 10(23FCA).  

 Where the income by way of rent is credited or paid to a business trust, being a REIT, in respect 

of any real estate asset held directly by such REIT, no tax is deductible at source under section 

194-I.  

 The distributed income or any part thereof, received by a unit holder from the REIT, which is in the 

nature of income by way of renting or leasing or letting out any real estate asset owned directly by 

such REIT is deemed income of the unit holder as per section 115UA(3). The business trust has 

to deduct tax at source@10% under section 194LBA in case of distribution to a resident unit holder 

and at rates in force in case of distribution to a non-resident unit holder.  

 The rental income component received from the business trust in the hands of each unit-holder 

would be determined in the proportion of 2.5/11.1, by virtue of section 115UA(1). 

(b)   Computation of tax liability of Mrs. Savitri Sinha for the A.Y. 2018-19 

Particulars Rs. Rs. 

Indian Income  5,10,000 

Foreign Income  1,10,000 

Gross Total Income  6,20,000 

Less:  Deduction under section 80C   

  Deposit in PPF 1,50,000  

  Under section 80CCC   

Contribution to approved Pension Fund of LIC   32,000  

 1,82,000  

Under section 80CCE   

The aggregate deduction under section 80C, 80CCC and 
80CCD(1) has to be restricted to  Rs. 1,50,000 

 
1,50,000 
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          Under section 80D   

            Contribution to Central Government Health Scheme  
Rs. 28,000 is also allowable as deduction under section 80D. 
Since she is a resident senior citizen, the deduction is 
allowable to a maximum of Rs. 30,000 (See Note 1) 

 
 

28,000 

 

 Medical insurance premium of Rs. 26,000 paid for father 
aged 84 years. Since the father is a non-resident in India, he 
will not be entitled for the higher deduction of Rs. 30,000 
eligible for a senior citizen, who is resident in India. Hence, 
the deduction will be restricted to maximum of Rs. 25,000. 

 

 

 

 
25,000 

 

 

 

 
2,03,000 

Total Income  4,17,000 

Tax on Total Income   

Income-tax (See Note below) [Rs.1,17,000 x 5%]  5,850 

Add : Education cess @2%       117 

Add:  SHEC @1%        58 

  6,025 

Average rate of tax in India 

(i.e. Rs. 6,025/ Rs. 4,17,000 × 100) 

 

1.445% 

 

Average rate of tax in foreign country  

(i.e. Rs. 11,000/ Rs. 1,10,000 ×100) 

 

10% 

 

Rebate under section 91 on Rs. 1,10,000 @ 1.445% (lower of 
average Indian-tax rate or average foreign tax rate) 

  

1,589 

Tax payable in India (Rs. 6,025 – Rs. 1,589)  4,436 

Tax payable (rounded off)  4,440 

Notes:  

1. Section 80D allows a higher deduction of up to Rs. 30,000 in respect of the medical premium 

paid to insure the health of a senior citizen. Therefore, Mrs. Savitri Sinha will be allowed 

deduction of Rs. 28,000 under section 80D, since she is a resident Indian of the age of 60 

years. 

2. The basic exemption limit for senior citizens is Rs. 3,00,000 and the age criterion for qualifying 

as a “senior citizen” for availing the higher basic exemption limit is 60 years. Accordingly, Mrs. 

Savitri Sinha is eligible for the higher basic exemption limit of Rs. 3,00,000, since she is 60 

years old. 

3.  An assessee shall be allowed deduction under section 91 provided all the following conditions 

are fulfilled:- 

(a) The assessee is a resident in India during the relevant previous year.  

(b) The income accrues or arises to him outside India during that previous year. 

(c)  Such income is not deemed to accrue or arise in India during the previous year.  

(d) The income in question has been subjected to income-tax in the foreign country in the hands 

of the assessee and the assessee has paid tax on such income in the foreign country. 

(e) There is no agreement under section 90 for the relief or avoidance of double taxation 

between India and the other country where the income has accrued or arisen.  
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 In this case, since all the above conditions are satisfied, Mrs. Savitri Sinha is eligible for 

deduction under section 91. 

2.    Computation of Total Income of Shri Ratnam Ltd. for the A.Y.2018-19 

Particulars Amount (Rs.) 

Profits and Gains from Business and Profession   

Profit as per Statement of profit and loss account  7,00,00,000 

Add: Items debited but to be considered separately or to be 
disallowed/Income to be included 

  

- Provision for wages payable to workers  Nil  

 [The provision is based on fair estimate of wages and reasonable 
certainty of revision, the provision is allowable as deduction, 
since ICDS X requires ‘reasonable certainty for recognition of a 
provision, which is present in this case. As the provision has been 
debited to profit and loss account, no adjustment is required while 
computing business income] 

  

- Depreciation as per Companies Act, 2013 disallowed  50,00,000  

- Provision for doubtful debts [10% of Rs. 200 lakhs] 

 [Provision for doubtful debts is allowable as deduction under 
section 36(1)(viia) only in case of banks, public financial 
institutions, state financial corporations, state industrial 
investment corporations and non-banking financial corporations. 
Such provision is not allowable as deduction in the case of a 
manufacturing company. Since the same has been debited to 
profit and loss account, it has to be added back for computing 
business income] 

20,00,000 

 

 

- Bad debts written off  

 [Bad debts write off in the book of account is allowable as 
deduction under section 36(1)(vii). Since the same has already 
been debited to profit and loss account, no further adjustment is 
required] 

Nil  

- Employers contribution to EPF  

 [As per section 43B, employers’ contribution to EPF is allowable 
as deduction since the same has been deposited on or before 
the ‘due date’ of filing of return under section 139(1). Since the 
same has been debited to profit and loss account, no further 
adjustment is necessary] 

Nil  

- Employees’ contribution to EPF [See Note 1 below] 2,00,000  

 [Since employees’ contribution to EPF has not been deposited 
on or before the due date under the PF Act, the same is not 
allowable as deduction as per section 36(1)(va). Since the same 
has been debited to profit and loss account, it has to be added 
back for computing business income]. 

  

- Provision for gratuity  2,00,00,000  

 [Provision of Rs. 500 lakhs for gratuity based on actuarial 
valuation is not allowable as deduction as per section 40A(7).  
However, actual gratuity of Rs. 300 lakhs paid is allowable as 
deduction. Hence, the difference has to be added back]  

  

- Commission paid to recovery agent for realization of a debt. 

 [Commission of Rs. 1 lakh paid to a recovery agent for realisation 

Nil  
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of a debt is an allowable expense under section 37 as per DCIT 
v. Super Tannery (India) Ltd. (2005) 274 ITR 338 (All).  Since the 
same has been debited to profit and loss account, no further 
adjustment is required] 

- Purchase of paper at a price higher than the fair market value 10,00,000  

 [As per section 40A(2), the difference between the purchase 
price (Rs. 30,000 per ton) and the fair market value (Rs. 28,000 
per ton) multiplied by the quantity purchased (500 tons) has to 
be added back since the purchase is from a related party, a firm 
in which majority of the directors are partners, at a price higher 
than the fair market value] 

  

- Sales tax not refunded to customers out of sales tax refund 1,00,000  

 [The amount of sales tax refunded to the company by the 
Government is a revenue receipt chargeable to tax under section 
41(1). Deduction can be claimed of amount refunded to 
customers [CIT v. Thirumalaiswamy Naidu & Sons (1998) 230 
ITR 534 (SC)]. Hence, the net amount of Rs. 1,00,000 (i.e.,  
Rs. 3,00,000 minus Rs. 2,00,000) would be chargeable to tax] 

  

 
 
 
 
 

2,83,00,000 

  9,83,00,000 

Less: Items credited but to be considered separately/ 
permissible expenditure and allowances 

  

- Industrial power tariff concession received from State 
Government  

Nil  

 [Any assistance in the form of, inter alia, concession received 
from the Central or State Government would be treated as 
income as per section 2(24)(xviii).  Since the same has been 
credited to profit and loss account, no adjustment is required.  

  

- Depreciation as per Income-tax Act,1961 80,00,000  

- Over-valuation of stock [Rs. 55 lakhs × 10/110] 

 [The amount by which stock is over-valued has to be reduced for 
computing business income. Rs. 50 lakhs, being the difference 
between closing and opening stock, has to be adjusted to remove 
the effect of over-valuation]   

5,00,000 

 

 

- Discount given by Sundry Creditors for supply of raw materials  

 [Discount of 75% given by Sundry Creditors for supply of raw 
materials is taxable under section 41(1). Since the same has 
already been credited to profit and loss account, no further 
adjustment is required]  

Nil  

- Additional Depreciation [See Note 2 below] 

 [Additional depreciation@20% is allowable on Rs. 50 lakhs, 
being actual cost of new plant & machinery acquired on 
10.06.2017, as the same was put to use for more than 180 days 
in the P.Y.2017-18.] 

10,00,000  

- Payment to a sub-contractor where tax deducted last year was 
remitted after the due date of filing return of Income [See Note 3 
below] 

[30% of Rs. 10 lakhs, being payment to a sub-contractor, would 
have been disallowed under section 40(a)(ia) while computing 
the business income of A.Y.2017-18, since tax deducted was 

 
 

3,00,000 
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remitted after the due date of filing of return.  However, the same 
is allowable in A.Y.2018-19, since the remittance has been 
made on 31.12.2017] 

 

 
  98,00,000 

Total Income  8,85,00,000 

Computation of tax liability of Shri Ratnam Ltd. for A.Y.2018-19 

Particulars Rs. 

Tax @30% on the above total income (since the turnover exceeded Rs. 50 crore in 
the P.Y. 2015-16)  

2,65,50,000 

Add: Surcharge@7% (since total income exceeds Rs. 1 crore but less than  
Rs. 10 crore) 

 
   18,58,500 

2,84,08,500 

Add: Education cess@2%  5,68,170 

        Secondary and higher education cess@1%      2,84,085 

Total tax liability  2,92,60,755 

Total tax liability (rounded off) 2,92,60,760 

Notes:  

 (1) Employees contribution to PF deposited after the due date mentioned under the PF Act is not 

allowable as deduction as per section 36(1)(va).  The same has also been affirmed by the Gujarat 

High Court in CIT v. Gujarat State Road Transport Corporation (2014) 366 ITR 170.  Hence, in the 

above solution, employees’ contribution to PF has been disallowed while computing business 

income. 

The CBDT has, vide Circular No. 22/2015, dated 17.12.2015, clarified that the employer 

contribution to provident fund remitted on or before due date of filing of return under section 139(1), 

is allowable as deduction while computing Business Income. Further, it has also clarified that the 

circular does not apply to claim of deduction relating to employee’s contribution welfare funds which 

are governed by section 36(1)(va) of the Act. 

Alternate View - An alternate view has, however,  been expressed  in CIT v. Kiccha Sugar Co. 

Ltd. (2013) 356 ITR 351 (Uttarakhand), CIT v. AIMIL Ltd (2010) 321 ITR 508 (Del) and CIT v. Nipso 

Polyfabriks Ltd (2013) 350 ITR 327 (HP) that employees contribution to PF, deducted from the 

salaries of the employees of the assessee, shall be allowed as deduction from the income of the 

employer-assessee, if the same is deposited by the employer-assessee with the provident fund 

authority on or before the due date of filing of return for the relevant  previous year. If this view is 

considered, then no disallowance would be attracted in this case, since the employees’ contribution 

has been remitted before the due date of filing of return of income.  

(2) Rs. 50 lakhs, being the addition to plant and machinery on 10.6.2017 qualifies for additional 

depreciation@20% under section 32(1)(iia). Since only the normal depreciation as per Income -tax 

Rules, 1962, has been debited to profit and loss account, additional depreciation of Rs. 10 lakhs 

(being 20% of Rs. 50 lakhs) has to be deducted while computing business income. 

(3) Since the tax deducted during the P.Y.2016-17 was remitted only on 31.12.2017, i.e., after the due 

date of filing of return for A.Y.2017-18, Rs. 3,00,000, being 30% of Rs. 10 lakh would have been 

disallowed while computing the business income of that year.  Since the tax deducted has been 

remitted on 31.12.2017, Rs. 3,00,000 would be allowed as deduction while computing the business 

income of the A.Y.2018-19. 
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3. (a)    Computation of tax liability of Lionel Messi for the A.Y.2018-19 

Particulars Rs. Rs. 

Income taxable under section 115BBA    

Income from participation in matches in India 5,00,000  

Advertisement of product on TV 1,00,000  

Contribution of articles in newspaper 10,000  

Income taxable under section 115BB   

Income from horse races    20,000  

Total income 6,30,000  

Tax@ 20% under section 115BBA on Rs. 6,10,000  1,22,000 

Tax@ 30% under section 115BB on income of Rs. 20,000 from 
horse races 

  

    6,000 

  1,28,000 

Add: Education cess@2% and SHEC@1%      3,840 

Total tax liability   1,31,840 

Section 115BBA provides that if the total income of the non-resident sportsman comprises of only 

income referred to in that section and tax deductible at source has been fully deducted, it shall not 

be necessary for him to file his return of income. However, in this case, Lionel Messi has income 

from horse races as well. Therefore, he cannot avail the benefit of exemption from filing of return 

of income as contained in section 115BBA. Hence, he would be liable to file his return of income 

for A.Y.2018-19. 

 (b) (I) Section 10(26AAA) exempts the income which accrues or arises to a Sikkimese individual 

from any source in the State of Sikkim and the income by way of dividend or interest on 

securities. Therefore, the income of Ms. Anisha from a business located in Sikkim and interest 

income on the securities issued by the Central Government shall not be subject to tax.  

  (II)  The proviso to section 80CCD(3) provides that the amount received by the nominee, inter alia, 

on closure of NPS account on the death of the assessee, shall not be deemed to be the income 

of the nominee.  Accordingly, the amount of Rs. 7.40 lakhs standing to the credit of Mr. 

Chadda’s NPS Account, received by the nominee Smt. Vimla, on closure of the account after 

death of her husband, would not be deemed to be her income. 

 (c) (I)  Section 11(7) provides that where a trust has been granted registration under section 12AA 

and the registration is in force for a previous year, then, such trust cannot claim any exemption 

under any provision of section 10 [other than exemption of agricultural income under section 

10(1) and exemption available under section 10(23C)]. 

 Therefore, a charitable trust cannot claim exemption under section 10(35) in respect of income 

from mutual funds and exemption under section 10(34) in respect of dividends, since it has 

voluntarily opted for the special dispensation under sections 11 to 13, and consequently has 

to be governed by the provisions of these sections.  However, it can claim exemption under 

section 10(1) in respect of agricultural income, since section 11(7) provides an exception in 

respect of such income.  

 Therefore, the claim of Sahitya, a charitable trust, as regards exemption under section 10(34) 

and section 10(35), is not correct. 

  (II) Section 11(6) provides that income for the purposes of application shall be determined without 

allowing any deduction for depreciation or otherwise in respect of any asset, the cost of 

acquisition of which has been claimed as an application of income under section 11 in the 

same or any other previous year. 

© The Institute of Chartered Accountants of India



8 

   Accordingly, in this case, since the cost of computers and laptops (i.e., Rs. 15 lakh) has been 

claimed and allowed as application of income under section 11 while computing the income 

of the trust for the P.Y.2016-17, depreciation on computers and laptops will not be allowed 

for the purpose of determining income for the purposes of application in the P.Y.2017-18. 

   Therefore, the depreciation claim made by Sahayataa charitable trust is not correct.  

4 (a)  In CIT v. Swarnagiri Wire Insulations Pvt. Ltd. (2012) 349 ITR 245 , the Karnataka High Court 

observed that it is a generally accepted principle that the deeming provision of a particular section 

cannot be breathed into another section. Therefore, the deeming provision contained in section 80 -

IA(5) cannot override the provisions of section 70(1).  

 In this case, Sun Ltd. had incurred loss in eligible business (power generation) on account of 

claiming depreciation of Rs. 120 lacs. Hence, section 80-IA becomes insignificant, since there is 

no profit from which this deduction can be claimed.  

It is, thereafter, that section 70(1) comes into play, whereby an assessee is entitled to set off the 

losses from one source against income from another source under the same head of income. 

Accordingly, Sun Ltd. is entitled to the benefit of set off of loss of Rs. 20 lacs (representing balance 

depreciation not set-off) pertaining to Unit ‘Angel’ engaged in eligible business of power generation 

against profit of Rs. 70 lacs of Unit ‘Jupiter’ carrying on non-eligible business. Therefore, the net 

profit of Rs. 50 lacs would be taxable in the A.Y.2018-19.  

However, once set-off is allowed under section 70(1) against income from another source under 

the same head, a deduction to such extent is not possible in any subsequent assessment year i.e., 

the loss (arising on account of balance depreciation of eligible business) so set-off under section 

70(1) has to be first deducted while computing profits eligible for deduction under section 80 -IA in 

the subsequent year. Accordingly, in the A.Y.2019-20, the net profits of Unit Angel has to be 

reduced by Rs. 20 lacs for computing the profits eligible for deduction under section 80-IA in that 

year.  

The action of the Assessing Officer in not permitting set-off of loss of eligible business against 

profits of non-eligible business in this case is, therefore, not correct.  

(b)  The issue under consideration is whether loan or advance given to a shareholder by the company, 

in return of an advantage or benefit conferred on the company by the shareholder, can be deemed 

as dividend under section 2(22)(e) of the Income-tax Act, 1961 in the hands of the shareholder 

 The facts of the case are similar to the facts in Pradip Kumar Malhotra v. CIT (2011) 338 ITR 538 , 

wherein the above issue came up before the Calcutta High Court.  

 The High Court observed that the phrase "by way of advance or loan" appearing in section 2(22)(e) 

must be construed to mean those advances or loans which a shareholder enjoys simply on account 

of being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of 

dividend whether with or without a right to participate in profits) holding not less than 10% of the 

voting power.  

 In case such loan or advance is given to such shareholder as a consequence of any further 

consideration received from such a shareholder which is beneficial to the company, such advance 

or loan cannot be a deemed dividend within the meaning of the Act.  

 Thus, gratuitous loan or advance given by a company to a shareholder, who is the beneficial owner 

of shares holding not less than 10% of the voting power, would come within the purview of section 

2(22)(e) to the extent of accumulated profits of the company but not the cases where the loan or 

advance is given in return for an advantage conferred upon the company by such shareholder.  

 In this case, advance of Rs. 10 lakhs was given by TPS Manufacturing (P) Ltd. to Mr. Sudarshan 

holding 25% of voting power in lieu of non-release of his personal property from mortgage thereby 
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enabling the company to retain the benefit of loan obtained from bank. Therefore, applying the 

rationale of the Calcutta High Court ruling in Pradip Kumar Malhotra’s case, such advance cannot 

be brought within the purview of section 2(22)(e), since it was not in the nature of gratuitous 

advance but was given to protect the interest of the company.  

 The proposition of the Assessing Officer to tax the amount of Rs. 10 lakhs by invoking the 

provisions of section 2(22)(e) in this case is, therefore, not correct. 

(c)  This issue came up before the Karnataka High Court in CIT v. D. Ananda Basappa (2009) 309 ITR 

329. The Court observed that the assessee had shown that the flats were situated side by side and 

the builder had also certified that he had effected modification of the flats to make them one unit 

by opening the door between the apartments. Therefore, it was immaterial that the flats were 

occupied by two different tenants prior to sale or that it was purchased through different sale deeds. 

The Court observed that these were not the grounds to hold that the assessee did not  have the 

intention to purchase the two flats as one unit. The Court held that the assessee was entitled to 

exemption under section 54 in respect of purchase of both the flats to form one residential house. 

 Applying the ratio of the above decision to the case on hand, Mr. Suresh is entitled to exemption 

under section 54 in respect of purchase of two flats to form one residential house. Therefore, the 

contention of the Assessing Officer is not correct.  

(d)  As per section 64(1A), the income of a minor child should be included in the total income of that 

parent, whose total income before such inclusion is higher.  

 The Supreme Court, in CIT v. M.R. Doshi (1995) 211 ITR 1, held that where the income from the 

trust was to be accumulated until the child attained majority, the clubbing provisions would not get 

attracted, since no benefit accrues to the minor child during the period when such child is a minor.  

 However, in this case, the minor daughter Vidya is eligible for the benefits during the period when 

she is a minor, since income from the trust is being used for meeting her education and 

maintenance expenses. Only the remaining income is to be accumulated and paid over to her on 

her attaining majority. Therefore, since benefit under the terms of the trust deed is accruing, even 

though to a limited extent, to the minor daughter Vidya during the period when she is a minor, the 

ratio applicable in the Supreme Court decision cited above cannot be applied in this case. 

Accordingly, the clubbing provisions under section 64(1A) will get attracted. 

 Therefore, the stand taken by the Assessing Officer to tax the income in the hands of Chintan is 

correct. However, only so much of income as is used for meeting the education and maintenance 

expenses of Vidya during the current year should be clubbed in the hands of Chintan after providing 

for an exemption of Rs. 1,500 under section 10(32) assuming that Chintan’s total income is greater 

than his spouse’s total income. 

(e) The issue as to whether the charges fixed by the Airport Authority of India (AAI) for landing and 

take-off facilities and parking facility for the aircraft are for the “use of the land” by the airline 

company came up before the Supreme Court in Japan Airlines Co. Ltd. v. CIT / CIT v. Singapore 

Airlines Ltd. (2015) 377 ITR 372.  

 The Supreme Court observed that the charges which are fixed by the AAI for landing and take -off 

services as well as for parking of aircrafts are not for the "use of the land". These charges are for 

services and facilities offered in connection with the aircraft operation at the airport which include 

providing of air traffic services, ground safety services, aeronautical communication facilities, 

installation and maintenance of navigational aids and meteorological services at the airport.  

 There are various international protocols which mandate all authorities manning and managing 

these airports to construct the airport of desired standards which are stipulated in the protocols. 

The services which are required to be provided by these authorities, like AAI, are aimed at 

passengers' safety as well as for safe landing and parking of the aircrafts. Therefore, the services 
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are not restricted to merely permitting "use of the land" of airport. On the contrary, it encompasses 

all the facilities that are to be compulsorily offered by the AAI in tune with the requirements of the 

protocol. 

 The Supreme Court observed that the charges levied on air -traffic includes landing charges, 

lighting charges, approach and aerodrome control charges, aircraft parking charges, aerobrid ge 

charges, hangar charges, passenger service charges, cargo charges, etc. Thus, when the airlines 

pay for these charges, treating such charges as charges for "use of the land" would tantamount to 

adopting a totally simplistic approach which is far away from reality.  

 he Supreme Court opined that the substance behind such charges has to be considered and when 

the issue is viewed from this angle, keeping the larger picture in mind, it becomes very clear that 

the charges are not for use of the land per se and, therefore, it cannot be treated as "rent" within 

the meaning of section 194-I. The Supreme Court, thus, concurred with the view taken by the 

Madras High Court in Singapore Airlines case and overruled the view taken by the Delhi High Court 

in United Airlines/Japan Airlines case. 

 Applying the rationale of the Supreme Court ruling to the facts of this case, the contention of the 

Assessing Officer that landing and parking charges are levied for use of the land of airport and 

hence, the charges are in the nature of rent to attract the provisions of tax deduction at source 

under section 194-I is not correct. 

5 (a)  (1) Yen Inc., a foreign company, is a subsidiary of Ben Ltd., an Indian company. Hence, Yen Inc. 

and Ben Ltd. are associated enterprises. Therefore, provision of data processing services by 

Ben Ltd., an Indian company, to Yen Inc., a foreign company, is an international transaction 

between associated enterprises, and consequently, the provisions of transfer pricing are 

attracted in this case.   

 Data processing services with the use of information technology falls within the definition of 

“information technology enabled services”, and is hence, an eligible international transaction.  

Since Ben Ltd. is providing data processing services to a non-resident associated enterprise 

and has exercised a valid option for safe harbour rules, it is an eligible assessee.  

Since the aggregate value of transactions entered into in the P.Y.2017 -18 exceeds  

Rs. 100 crore but does not exceed Rs. 200 crore, Ben Ltd. should have declared an 

operating profit margin of not less than 18% in relation to operating expense, to be 

covered within the scope of safe harbour rules. In this case, since Ben Ltd. has declared 

an operating profit margin of 20%
30

i.e., 100
150

 
 

 
, the same is in accordance with the 

circumstance mentioned in Rule 10TD.  Hence, the income-tax authorities shall accept 

the transfer price declared by Ben Ltd in respect of such international transaction. 

(2) XYZ Inc., a foreign company, guarantees 15% of the total borrowings of Den Ltd., an Indian 

company. Since XYZ Inc. guarantees not less than 10% of the total borrowings of Den Ltd., 

XYZ Inc. and Den Ltd. are deemed to be associated enterprises. Therefore, provision of 

contract R & D services relating to generic pharmaceutical drug by Den Ltd., an Indian 

company, to XYZ Inc., a foreign company, is an international transaction between associated 

enterprises, and consequently, the provisions of transfer pricing are attracted in this case.   

Provision of contract R& D services in relation to generic pharmaceutical drug is an eligible 
international transaction. Since Den Ltd. is providing such services to a non-resident 
associated enterprise and has exercised a valid option for safe harbour rules, it is an eligible 
assessee. 

Since the value of the international transaction does not exceed Rs. 200 crore, Den Ltd. 

should have declared an operating profit margin of not less than 24% in relation to 
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operating expense, to be covered within the scope of safe harbour rules.  In this case, 

since Den Ltd. has declared an operating profit margin of 30%
9

i.e., 100
30

 
 

 
, the same is 

in accordance with the circumstance mentioned in Rule 10TD.  Hence, the income -tax 

authorities shall accept the transfer price declared by Den Ltd in respect of such 

international transaction. 

 (b)  Chapter VIII of the Finance Act, 2016 provides for an equalisation levy of 6% of the amount of 

consideration, for specified services including online advertisement, received or receivable by a 

non-resident not having permanent establishment (PE) in India, from a resident in India who carries 

on business or profession; or from a non-resident having PE in India. 

 The branch in Mumbai would constitute PE in India for Zen Inc., since permanent establishment 

includes a fixed place of business through which the business of enterprise is carried on. 

 Thus, equalisation levy @ 6% would be levied on the Rs. 20,00,000 being the amount of 

consideration received by Google Inc., a non-resident not having a PE in India for online 

advertisement from Zen Inc, a non-resident having a PE in India.  

 Zen Inc. is liable to deduct equalization levy of Rs.1.20 lakhs from the amount of Rs. 20 lakhs paid 

to Google Inc. and deposit such amount to the credit of the Central Government by  7 th July, 2017. 

 (c) (I) As per the third proviso to section 147, the Assessing Officer may assess or reassess such 

income, other than the income involving matters which are the subject matters of any appeal, 

reference or revision, which is chargeable to tax and has escaped assessment.  The doctrine 

of partial merger would apply in this case.  

Therefore, even when an appeal is pending before Commissioner (Appeals), the Assessing 

Officer can initiate reassessment proceedings in respect of income chargeable to tax which 

has escaped assessment, provided such income is not the subject matter of the appeal 

before the Commissioner (Appeals) i.e., such income which has escaped assessment does 

not form part of the additions of Rs. 15 lakhs to the returned income, which is the subject 

matter of appeal. 

(II) As per section 264(4), the Principal Commissioner or Commissioner shall not revise any order 

under section 264, where such order has been made the subject of an appeal to the 

Commissioner (Appeals).  Thus, the concept of total merger would apply in the case of sect ion 

264.  

 Therefore, under section 264, the Principal Commissioner or Commissioner cannot revise an 

order which is pending before the Commissioner (Appeals), even if the revision pertains to a 

matter, other than the matter(s) covered in the appeal.  

(III) As per section 263, the Commissioner has the power to revise an order prejudicial to revenue, 

even if the order is the subject matter of appeal before Commissioner (Appeals).  However, 

the power of the Commissioner under section 263 shall extend to only such matters as had 

not been considered and decided in such appeal. Here again, the doctrine of partial merger 

would apply.  

 In a case where the appeal is pending but not yet decided, the Commissioner cannot exercise 

his revisionary jurisdiction in respect of those issues which are the subject matter of appeal 

[CWT v. Sampathmal Chordia (2002) 256 ITR 440 (Mad.)].  

6 (a)  I. There is an arrangement of setting up of a unit in SEZ which results in a tax benefit. However, 

this is a case of tax mitigation where the tax payer is taking benefit of a fiscal incentive offered 

to him by complying with the conditions imposed and economic consequences of the 
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provisions in the legislation e.g., setting up the business unit in SEZ area. Hence, the Revenue 

would not invoke GAAR as regards this arrangement. 

II. As there is no misrepresentation of facts or false submissions, it is not a case of tax evasion. 

The company has tried to take advantage of tax provisions by transferring profits from non-

SEZ unit to SEZ unit. This is not the intention of providing tax benefits to units set up in SEZ. 

However, such tax avoidance is specifically dealt with under section 10AA(9) read with 80 -

IA(8), wherein inter alia it is provided that where any goods or services held for the purposes 

of any other business carried on by the assessee are transferred to the eligible business and  

the consideration, if any, for such transfer as recorded in the accounts of the eligible business 

does not correspond to the market value of such goods or services as on the date of the 

transfer, then, for the purposes of the deduction under section 10AA, the profits and gains of 

such eligible business shall be computed as if the transfer, in either case, had been made at 

the market value of such goods or services as on that date.  

 Thus, in this case, due to application of specific anti-avoidance provisions, no tax benefit can 

be derived by M/s Footprint Ltd. by transferring the products from Non-SEZ unit to SEZ unit 

at less than fair market value. Therefore, there is no specific need to invoke GAAR. 

Note - The CBDT has, vide Circular No. 7/2017 dated 21.1.17, however, clarified that t he 

provisions of GAAR and SAAR can coexist and be made applicable, as may be necessary, 

considering the facts and circumstances of the case. Therefore, the possibility in invoking 

GAAR in this case cannot be completely ruled out.  

(b) This issue has been clarified by the CBDT Circular No.8/2009 dated 24.11.2009.  As per provisions 

of section 194J(1), any person, who is responsible for paying to a resident any sum by way of fees 

for professional services, shall, at the time of credit of such sum to the account of the payee or at 

the time of payment thereof in cash or by issue of a cheque or draft or  by any other mode, whichever 

is earlier, deduct an amount equal to 10% of such sum as TDS.  

Further, as per clause (a) of Explanation to section 194J “professional services” includes services 

rendered by a person in the course of carrying on medical profession. 

The services rendered by hospitals to various patients are primarily medical services and, 

therefore, the provisions of section 194J are applicable on payments made by TPAs to 

hospitals etc.  Further, for invoking provisions of section 194J, there is no stipulation that the 

professional services have to be necessarily rendered to the person who makes payment to 

hospital.  Therefore, TPAs who are making payment on behalf of insurance companies to hospitals 

for settlement of medical/ insurance claims etc. under various schemes including Cashless 

Schemes are liable to deduct tax at source under section 194J on all such payments to hospitals 

etc. 

In view of the above, all such transactions between TPAs and hospitals would fall within the ambit 

of provisions of section 194J. 

(c)  Where the payer is an individual or HUF whose turnover for the preceding previous year exceeds 

the monetary limits specified in clause (a) of section 44AB, he has to deduct tax at source. Since 

the turnover of Mr. Varun was Rs. 202 lakhs for the A.Y.2017-18, he is liable to deduct tax at source 

under section 194-I in respect of rental payments during the financial year 2017-18. 

 Accordingly, Mr. Varun is liable to deduct tax at source under section 194-I on the rental payments 

made.  Section 194-I provides that rent includes any payment, by whatever name called, for the 

use of land or building together with furniture, fittings etc.  Therefore, in the given case, apart from 

monthly rent of Rs. 10,000 p.m., service charge of Rs. 6,000 p.m. for use of furniture and fixtures 

would also attract TDS under section 194-I.  Since the aggregate rental payments to Mr. Shubham 

during the financial year 2017-18 exceeds Rs. 1,80,000, Mr. Varun is liable to deduct tax at source 

@10% under section 194-I from rent paid to Mr. Shubham. 
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(d) Section 192 provides that tax is required to be deducted on the payment made as salaries. Tax is 

to be deducted on the estimated income at the average of income tax computed on the basis of 

the rates in force for the financial year in which payment  is made. 

 The employee may declare details of his other incomes (including loss under the head “Income 

from house property” but not any other loss) to his employer.  In this case, since Mr. Shiv has 

notified his employer TP Ltd. of loss from self-occupied house property, the employer has to take 

the same into consideration for deduction of tax at source. 

 Therefore, TP Ltd. is required to deduct tax at source on the salary of Rs. 45,000 per month paid 

to Mr. Shiv, in the following manner: 

Particulars Amount in 

Rs. 

Income under the head salaries (45,000 x 12) 5,40,000 

Income under the head “house property”  (80,000) 

Gross total income 4,60,000 

Less: Deduction under Chapter VI-A          Nil 

Total Income 4,60,000 

Tax@5% on Rs. 2,10,000, being the amount arrived at after reducing the 
basic exemption limit of Rs. 2,50,000 from Rs. 4,60,000 

 

10,500 

Add: Education cess@2% and secondary and higher education 
cess@1% 

 

     315 

Tax to be deducted at source 10,815 

7.  (a)  Any rectification order under section 154 has to be passed within 4 years from the end of financial 

year in which the order sought to be amended was passed. Order sought to be amended does not 

necessarily mean the original order.  It could be any order including the amended or rectified order. 

Where any matter has been considered and decided in any proceeding by way of appeal or 

revision, the authority passing such order may amend the order in relation to any matter other than 

the matter which has been so considered and decided.  

For subsequent rectification, the time limit of 4 years shall be from the end of the financial year in 

which the earlier rectification order was passed. [Hind Wire Industries Ltd vs. CIT (1995) 212 ITR 

639 (SC)].  In the given case, the time limit of 4 years has to be reckoned from the end of the 

financial year in which the order giving effect to the CIT(Appeal)'s decision was passed. Therefore, 

the rectification order can be passed by the Assessing Officer at any time before expiry of 4 years 

from the end of the financial year 2013-14 i.e. on or before 31st March, 2018. In this case, the 

mistake was noticed by the Assessing Officer on 1st September, 2017, for which he issued notice 

under section 154 for rectifying the mistake. Such rectification is permissible as the time limit of 4 

years expires only on 31st March, 2018. 

(b)  Section 133B(2) of the Income-tax Act, 1961 empowers an income-tax authority to enter any place 

of business during the hours at which such place is open for the conduct of business.  The hotel is 

open from 9.00 a.m. to 9.00 p.m. for the conduct of business.  The Assessing Officer entered the 

hotel at 8.00 p.m. which falls within the working hours.   The claim made by the hotelier to the effect 

that the Assessing Officer could not enter the hotel after sunset is not in accordance with law.  

Section 133B(3) provides that an income tax authority acting under this section shall, on no 

account, remove or cause to be removed from the place wherein he has entered, any boo ks of 

account.  In view of this clear prohibition in section 133B(3), the proposed action of the Assessing 

Officer to take away with him the books of account kept at the hotel is not valid in law.   
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(c) As per section 245C, an assessee may, at any stage of a case relating to him, make an application 

in the prescribed form and manner to the Settlement Commission.  

“Case” means any proceeding for assessment which may be pending before an Assessing Officer 

on the date on which such application is made.   

A proceeding for assessment or reassessment or recomputation under section 147 is deemed to 

have commenced from the date of issue of notice under section 148.  Where a notice under section 

148 is issued for any assessment year, a proceeding under section 147 sha ll be deemed to have 

commenced on the date of issue of such notice and the assessee can approach the Settlement 

Commission for other assessment years as well, even if notice under section 148 for such other 

assessment years have not been issued but could have been issued on that date. However, a 

return of income for such other assessment years should have been furnished under section 139 

or in response to notice under section 142. 

In the case on hand, M/s Aryan Ltd. has received a notice under section 148 for the A.Y.2014-15 

and also anticipates similar notices for the A.Y.2012-13 and A.Y.2013-14, for which return of 

income has been furnished. Thus, a proceeding for assessment is pending before an Assessing 

Officer i.e., the basic condition for approaching Settlement Commission is satisfied.  

Moreover, since after examination of the books of account, huge amount of concealed income is 

also noticed, it is presumed that the second condition that the additional amount of income -tax 

payable on the income disclosed in the application should exceed Rs. 10 lakhs has also been 

satisfied.  

Based on these facts, assuming that the necessary conditions are fulfilled, our advice as consultant 

to M/s Aryan Ltd. would be to approach the Settlement Commission to have his case  settled and 

apply for grant of immunity from penalty and prosecution.  

 (d) (i) As per section 28(va), any sum received under an agreement for not carrying out any activity 

in relation to any business / profession (i.e., non-compete fee) is chargeable to income-tax 

under the head “Profits and gains of business or profession”.  

 Accordingly, Rs. 10 lakhs received by RS Ltd. from KP Ltd. for agreeing not to carry on any 

business relating to computer software in India for the next five years is chargeable to income-

tax under the head “Profits and gains of business or profession”.  

 The amount shall be allowed as deduction in the hands of KP Ltd. provided tax has been 

deducted at source under section 194J on the payment so made to RS Ltd. If tax is not 

deducted at source, 30% of the expenditure shall be disallowed under section 40(a)(ia).   

(ii) Secret commission is one of the forms of commission payment generally made by business 

organizations. Secret commission is a payment for obtaining business orders or contracts 

from parties and /or customers and paid to employees and / or officials of those  parties and / 

or customers or companies from whom business orders are obtained by the assessee.  

 Explanation 1 below section 37(1) of Income-tax Act, 1961 provides that any expenditure 

incurred by an assessee for any purpose which is an offence or which is prohibited by law, 

shall not be deemed to have been incurred for the purpose of business and no deduction or 

allowance shall be made in respect of such expenditure. In view of the Explanation, any 

expenditure incurred for a purpose which is an offence and prohibited by law cannot be 

allowed as expenditure. Therefore, if secret commission payment could be established as a 

payment for an offence prohibited by law, the same cannot be allowed as deduction.  
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