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FINAL (OLD) COURSE: GROUP – I 

PAPER – 4: CORPORATE AND ALLIED LAWS 

SUGGESTED ANSWERS 

1. (a) Persons not entitled to make application 

The following persons shall not be entitled to make an application to initiate corporate insolvency 

resolution process - 

(a)  a corporate debtor undergoing a corporate insolvency resolution process; or  

(b)  a corporate debtor having completed corporate insolvency resolution process twelve months 

preceding the date of making of the application; or  

(c)  a corporate debtor or a financial creditor who has violated any of the terms of resolution plan 

which was approved twelve months before the date of making of an application under this 

Chapter; or 

(d)  a corporate debtor in respect of whom a liquidation order has been made. 

In this section, a corporate debtor includes a corporate applicant in respect of such corporate 

debtor. [Section 11 of the Insolvency and Bankruptcy Code, 2016]  

As per the facts corporate applicant Mr. X seems to be a independent individual and not a corporate 

applicant in relation to such corporate debtor who is undergoing a corporate insolvency resolution 

process. So, he shall be entitled to make an application to initiate corporate insolvency resolution 

process. 

(b)  As per section 233 (1) of the Companies Act, 2013 notwithstanding the provisions of section 230 

and section 232, a scheme of merger or amalgamation may be entered between,  

 2 or more small companies 

 a holding company and its wholly-owned subsidiary company. If 100% of its share capital is 

held by the holding company, except the shares held by the nominee or nominees to ensure 

that the number of members of subsidiary company is not reduced below the statutory limit 

as provided in section 187. 

 such other class or classes of companies as may be prescribed.  

 The provisions given for fast track merger in the section 233 are in the optional nature and not a 

compulsion to the company. If a company wants to make application for merger as per section 232, 

it can do so.  

 Hence, here the Company Secretary of the XYZ limited has erred in the law and his contention is 

not valid as per law. The company shall have an option to choose between normal process of 

merger and fast track merger.  

(c)  In accordance with provisions of the FEMA, 1999 as contained in section 7 it imposes on an 

exporter to make appropriate declaration of the value of the goods being exported and he is also 

required to repatriate the foreign exchange due to India in respect of such exports to India in the 

manner within the time as may be prescribed.  
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There are certain categories of export for which declaration need not be made. These are given 

under the Regulation 4 of the Foreign Exchange Management (Export of Goods & Servi ces) 

Regulations, 2015. According to the regulation, export of goods by way of gift shall be accompanied 

by a declaration by the exporter that they are not more than five lakh rupees in value. Taking into 

consideration the value of gift of jewellery to be exported, if it is less than the stated amount, Radha, 

an exporter has to support with a declaration to the specified authority.  

(d)  According to section 248 of the Companies Act, 2013, 

Where the Registrar has reasonable cause to believe that— 

(i)  a company has failed to commence its business within one year of its incorporation,  or; 

(ii)  a company is not carrying on any business or operation for a period of two immediately 

preceding financial years and has not made any application within such period for  obtaining 

the status of a dormant company under section 455, 

 - he shall send a notice to the company and all the directors of the company, of his intention 

to remove the name of the company from the register of companies and requesting them to 

send their representations along with copies of the relevant documents, if any, within a period 

of thirty days from the date of the notice. 

Thus, as per the provisions of section 248 of the Companies Act, 2013, if Nida Ltd. has also 

not made an application for obtaining the status of a dormant  company  under section 455, 

the Registrar can send a notice to the company and all the directors of the company, of his 

intention to remove the name of the company from the register of companies and requesting 

them to send their representations along with copies of the relevant documents, if any, within 

a period of 30 days from the date of the notice.  

2. (a) (i)  Differential pricing: According to Regulation 29 of the SEBI (ICDR) Regulations, 2009, an 

issuer may offer specified securities at different prices, subject to the following:  

(a) retail individual investors or retail individual shareholders or employees entitled for 

reservation made under regulation 42 making an application for specified securities of 

value not more than two lakhs rupees, may be offered specified securities at a price 

lower than the price at which net offer is made to other categories of applicants:  

 Provided that such difference shall not be more than ten per cent of the price at which 

specified securities are offered to other categories of applicants;  

(b) in case of a book built issue, the price of the specified securities offered to an anchor 

investor shall not be lower than the price offered to other applicants;  

(c)  in case of a composite issue, the price of the specified securities offered in the public 

issue may be different from the price offered in rights issue and justification for such 

price difference shall be given in the offer document. 

(d) In case the issuer opts for the alternate method of book building in terms of Part D of 

Schedule XI, the issuer may offer specified securities to its employees at a price lower 

than the floor price: 

 Provided that the difference between the floor price and the price at which specified 

securities are offered to employees shall not be more than ten per cent of the floor price.  

(ii)  Conditions for preferential issue: According to Regulation 72 of the SEBI (ICDR) 

Regulations, 2009,  

(1)  A listed issuer may make a preferential issue of specified securities, if:  
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(a) a special resolution has been passed by its shareholders; 

(b) all the equity shares, if any, held by the proposed allottees in the issuer are in 
dematerialised form; 

(c) the issuer is in compliance with the conditions for continuous listing of equity shares 
as specified in the listing agreement with the recognised stock exchange where the 
equity shares of the issuer are listed; 

(d) the issuer has obtained the Permanent Account Number of the proposed allottees.  

(2) The issuer shall not make preferential issue of specified securities to any person who 

has sold any equity shares of the issuer during the six months preceding the relevant 

date: 

Provided that in respect of the preferential issue of equity shares and compulsorily 

convertible debt instruments, whether fully or partly, the Board may grant relaxation from 

the requirements of this sub-regulation, if the Board has granted relaxation in terms of 

regulation 29A of the Securities and Exchange Board of India (Substantial Acquisition of 

Shares and Takeovers) Regulations, 1997 to such preferential allotment.  

Explanation: Where any person belonging to promoter(s) or the promoter group has 

sold his equity shares in the issuer during the six months preceding the relevant date, 

the promoter(s) and promoter group shall be ineligible for allotment of specified 

securities on preferential basis. 

(3)  Where any person belonging to promoter(s) or the promoter group has previously 

subscribed to warrants of an issuer but failed to exercise the warrants, the promoter(s) 

and promoter  group  shall be ineligible for issue of specified securities  of  such  issuer  

on  preferential  basis  for  a  period  of one year from: 

(a) the date of expiry of the tenure of the   warrants due to non exercise of the option 
to convert; or 

(b) the date of cancellation of the warrants as the case may be. 

 (b)  (i)  As per section 196(3) of the Companies Act, 2013, no company shall appoint or continue the 

employment of any person as managing director, whole-time director or manager who is below 

the age of 21 years or has attained the age of 70 years.  

However, a person who has attained the age of seventy years may be appointed to such office 

by the passing of a special resolution in which case the explanatory statement annexed to the 

notice for such motion shall indicate the justification for appointing such  person.  

So, in the instant case, Mr. Mohan who is of the age of 71 years may be appointed as a 

Managing Director in ABC Ltd. if the company passes the Special Resolution in which case 

the explanatory statement annexed to the notice for such motion shall indicate the justification 

for appointing Mr. Mohan. 

(ii) Schedule V to the Companies Act, 2013, has prescribed additional conditions for managing 

or whole-time director or a manager to be eligible for appointment without approval of Central 

Government: 

he had not been sentenced to imprisonment for any period, or to a fine exceeding one 

thousand rupees, for the conviction of an offence under 16 Acts as specified under  

Schedule V. 
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In the instant case, Mr. Samuel who been sentenced for a period of 2 months for the conviction 

of an offence under the Income-tax Act, 1961. Thus, as per Schedule V, Mr. Samuel cannot 

be appointed as a managing director as he is convicted for 2 months under the Income Tax 

Act, 1961. The Income tax Act, 1961 is covered under 16 Acts as specified under  

Schedule V.  

(iii) As per section 196(3), no company shall appoint or continue the employment of any person 

as managing director, whole-time director or manager who is an undischarged insolvent or 

has at any time been adjudged as an insolvent. 

Thus, Mr. Manoj who is an undischarged insolvent cannot be appointed as a Managing 

Director in ABC Ltd. 

3. (a)  (1) According to section 174(1) of the Companies Act, 2013, quorum is one third of the total 

strength of Board (any fraction contained in the said one third being rounded of as one) or 

two directors whichever is higher. The total strength is to be derived after deducting the 

number of directors whose offices are vacant.  Therefore, where total number of directors is 

9 and 2 offices of the directors have fallen vacant, we find: 1/3 of (9-2) = 1/3 of 7 = 2 1/3 

directors which will be rounded off as 3. Being higher than 2, therefore 3 directors would 

constitute the quorum for the Board meetings. 

(2) Under section 174(3) of the Companies Act, 2013 if at any time the number of the interested 

directors exceeds or is equal to two thirds of the total strength of the Board of Directors, the 

number of the directors who are non-interested but present at the meeting, not being less 

than two shall constitute the quorum. Accordingly in the given problem, there are in all 15 

directors and the Board meeting commences with all the 15 directors. During the meeting, an 

item comes up for discussion in respect of which 13 happen to be “interested” directors. In 

this case, in spite of the excess of the interested directors being more than two-thirds, the 

prescribed minimum number of non-interested directors constituting the quorum, namely, 2 

are present at the meeting and can transact the particular item of business.   

 (b)  (i) According to the section 140(5) of the Companies Act, 2013, without prejudice to any action 

under the provisions of this Act or any other law for the time being in force, the Tribunal either 

suomotu or on an application made to it by the Central Government or by any person 

concerned, if it is satisfied that the auditor of a company has, whether directly or indirectly, 

acted in a fraudulent manner or abetted or colluded in any fraud by, or in relation to, the 

company or its directors or officers, it may, by order, direct the company to change its auditors. 

 Accordingly, in the given question, Tribunal on an application filed by certain directors for 

removal of auditor of the company on the account of embezzlement of the accounts of the 

company in the interest of some directors, passed the order for removal.  

 Referring the above provision, Tribunal, on being satisfied on an application filed by the 

certain directors alleging that the auditor of a company has embezzled the accounts of the 

company in the interest of some directors is colluded in the committing of the fraud, it may by 

order direct the company to change its auditor.  

 Therefore, the act of tribunal by passing of an order of removal of auditor directing to company 

is valid. 

(ii) Proviso to section 140(5) of the Act provides that an auditor against whom final order has 

been passed by the Tribunal under this section shall not be eligible to be appointed as an 

auditor of any company for a period of five years from the date of passing of the o rder and 

the auditor shall also be liable for action under section 447. 
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4. (a)  (i)  Power of Reserve Bank of India to inspect banks (Section 35 of the Banking Regulation 

Act, 1949):  RBI is empowered to conduct inspection of any bank and to give them direction 

as it deems fit. All banks are bound to comply with such directions. Every directors or other 

officer of the bank shall produce all such books, documents as required by the inspector. The 

inspector may examine on oath any director or other officers.  

RBI shall supply the bank a copy of such report of the inspection. RBI submits report to Central 

Government and the latter, on scrutiny, if is of the opinion that the affairs of  the bank are 

being conducted detrimental to the interest of its depositors, it may, after giving an opportunity 

of being heard, to the bank, may order in writing prohibiting the bank from receiving fresh 

deposits, direct the RBI to apply section 38 for winding up of the bank. 

Power of RBI to appoint Directors (Section 36AB of the Banking Regulation Act, 1949):  

RBI is empowered to appoint additional Directors for the banking company with effect from 

the date to be specified in the order, in the interest of the bank or that of depositors. Such 

additional directors shall hold office for a period not exceeding three years or such further 

periods not exceeding three years at a time. 

(ii)  Securities and Exchange Board of India (SEBI) was established for regulating the various 

aspects of stock market. One of its functions is to register and regulate the stock brokers. In 

the light of this, Mr. Raman is advised that the complaint against the erring stock broker may 

be submitted to SEBI. 

The grounds on which or the defaults for which complaints may be made to SEBI are as 

follows: 

(i)  Any failure on the part of the stock broker to issue contract notes in the form and manner 

specified by the stock exchange of which the stock broker is a member.  

(ii)  Any failure to deliver any security or any failure to make payment of the amount due to 

the investor in the manner within the period specified in the regulations.  

(iii)  Any collection of charges by way of brokerage which is in excess of the brokerage 

specified in the regulations. 

(b)  Right to apply for oppression and mismanagement: As per the provisions of Section 244 of the 

Companies Act, 2013, in the case of a company having share capital, members eligible to apply 

for oppression and mismanagement shall be lowest of the following: 

100 members; or 

1/10th of the total number of members; or 

Members holding not less than 1/10th of the issued share capital of the company.  

The share holding pattern of MNC Limited is given as follows: 

Rs.  5,00,00,000 equity share capital held by 500 members 

The petition alleging oppression and mismanagement has been made by some members as 

follows: 

(i) No. of members making the petition – 80 

(ii) Amount of share capital held by members making the petition – Rs.  10,00,000 

The petition shall be valid if it has been made by the lowest of the following: 

100 members; or 
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50 members (being 1/10th of 500); or 

Members holding Rs.  50,00,000 share capital (being 1/10th of Rs.  5,00,00,000)  

As it is evident, the petition made by 80 members meets the eligibility criteria specified under 

section 244 of the Companies Act, 2013 as it exceeds the minimum requirement of 50 members in 

this case.  Therefore, the petition is maintainable. 

The consent to be given by a shareholder is reckoned at the beginning of the proceedings.  The 

withdrawal of consent by any shareholder during the course of proceedings shall not affect the 

maintainability of the petition [Rajamundhry Electric Corporation Vs. V. Nageswar Rao A.I.R. 

(1956) Sc. 2013.]. 

5. (a) (i)  The minutes of a meeting are a written record of the business transacted; decisions and 

resolutions arrived at the meeting.  

Section 118 of the Companies Act, 2013, deals with Minutes of Proceedings of General 

Meeting, Meetings of Board of Directors and Other Meetings and Resolutions Passed by 

Postal Ballot. The section provides certain exemptions to matters from inclusion in the 

minutes.  

Exemptions from inclusion in minutes of the meeting: There shall not be included in the 

minutes, any matter which, in the opinion of the Chairman of the meeting, - 

(a)  is or could reasonably be regarded as defamatory of any person; or  

(b)  is irrelevant or immaterial to the proceedings; or  

(c) is detrimental to the interests of the company.  

Absolute discretion of chairman: The Chairman shall exercise absolute discretion in regard 

to the inclusion or non-inclusion of any matter in the minutes on the grounds as specified 

above. 

Hence, the Chairman can exercise his discretion of not including the undesirable remarks 

from the minute of the 17th Board meeting of Jai Entertainment Ltd.  

(ii)  Draft Minutes  

Minutes of 17th meeting of the Board of Directors of Jai Entertainment Limited held on 

______________ the ________ 2017, at B-17, Industrial Area, Suncity 

Present :  

1.____________ Chairman 

2. ____________ Director 

3. ____________ Director 

In attendance Secretary 

Item No. 1 : Leave of Absence  

Leave of absence was granted to ___________ Director.  

Item No. 2 : Confirmation of minutes of the 16th Board meeting :  

The minutes of the 16th meeting of the Board of Directors held on ___________ were 

considered and confirmed.  
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Item No. 3: Appointment of Managing Director: 

The Board noted the appointment of Mr. Kaabil, director of the company as the Managing 

Director of the company. In this connection, the following resolutions were passed: 

“Resolved that Mr. Kaabil who fulfils the conditions specified in Parts I and II of Schedule V 

to the Companies Act, 2013, be and is here by appointed as the Managing Director of the 

company for a period of five years effective from _________ and that he may be paid 

remuneration by way of salary, commission and perquisites in accordance with Part II of 

Schedule V to the Act.  

Resolved further that the Secretary of the Company be and is hereby directed to file the 

necessary returns with the registrar of Companies and to do all acts and things as may be 

necessary in this connection.” 

Item No. 4: Next Board Meeting: 

The next meeting of the Board will be held on ________the __________20____ at the 

registered office of the company. The meeting ended with a vote of thanks to the chair.  

(b)  Cognizance of offence: A court shall take cognizance of any offence under this Act which is 

alleged to have been committed by any company or any officer thereof on ly on the written complaint 

of - 

(a)  The Registrar,  

(b)  A shareholder of the company, or  

(c)  Of a person authorised by the Central Government in that behalf.  

Provided that the court may take cognizance of offences relating to issue and transfer of securities 

and non-payment of dividend, on a complaint in writing, by a person authorised by the Securities 

and Exchange Board of India. 

In the present case, Mr. Joseph, a member of Armaments Ltd. is aggrieved due to failure of the 

company to make payment of dividend declared in the AGM held in August 2017. He makes a 

complaint, in writing, before the court of competent jurisdiction within the prescribed period of 

limitation, but the court refused to take cognizance of the alleged offence.  

Here, the Court shall take cognizance of the offence relating to non payment of dividend as the 

shareholders have made a complaint in writing before the competent jurisdiction.  

Cognizable and non-cognizable offences: Overriding the provisions given under the Code of 

Criminal Procedure, 1973, every offence under the Companies Act, 2013 except the offences 

referred to in section 212(6) of the Companies Act, 2013, which deals with the investigation into 

affairs of company by serious fraud investigation office, shall be deemed to be non-cognizable 

within the meaning of the said Code. 

Therefore, the offences as covered under section 212(6) shall now be deemed to be cognizable 

where police officer may arrest person without warrant and are non-bailable. The Companies Act, 

2013 establishes the offence covered under section 212(6) as  a public wrong which has to be 

prevented and controlled. This non-bailable nature of the offences deter the offender and the others 

from committing further and similar offences. 

6. (a)  Section 348 of the Companies Act, 2013 states that, if the winding up of a company is not concluded 

within one year after its commencement then the Company Liquidator shall file a statement in such 

form containing such particulars as may be prescribed. Such statement shall be filled within two 
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months of the expiry of such year and it shall be filled continuously thereafter until the winding up 

is concluded, at intervals of not more than one year or at such shorter inte rvals as may be 

prescribed. The statement shall be duly audited, by a person qualified to act as auditor of the 

company and position of with respect to the proceedings in the liquidation,  

The statement shall be filled with the tribunal in the case of a winding up by the Tribunal. A copy 

shall simultaneously be filed with the Registrar and shall be kept by him along with the other records 

of the company.  

Where a statement relates to a Government company in liquidation, the Company Liquidator shall 

forward a copy thereof, 

 to the Central Government, if that Government is a member of the Government company;  

 to any State Government, if that Government is a member of the Government company; or  

 to the Central Government and any State Government, if both the Governments are members 

of the Government company. 

DEF Limited is a Government Company 

In the current scenario, we can understand that the DEF Limited is a government company in which 

Central Government is a member and hence statement is also required to file to  the Central 

Government along with the Tribunal and Registrar. So, the opinion by the Company Liquidator is 

not tenable in the eyes of the law and he is liable for penal action under the Act.  

The company liquidator shall be punishable with fine which may extend to five thousand rupees for 

every day during which the failure continues. 

DEF Limited is a Non-Government Company 

In the current scenario, the DEF Limited is a non-government company hence statement is only 

required to file with the Tribunal and Registrar only. So, the opinion by the Company Liquidator is 

tenable in the eyes of the law and he is not liable for any penal action under the act.  

 (b) (i)  As per section 212 of the Companies Act, 2013, the Central Government may assign the 

investigation into affairs of a company to the Serious Frauds Investigation Office on the basis 

of an opinion formed from the following: 

1. After the inspection of books of account or papers or inquiry the Registrar shall submit 

a written report to the Central Government. The report may recommend the need for 

further investigation along with reasons in support. The Central Government on receipt 

of such report can order an investigation under Serious Frauds Investigation Office.  

2. The company may pass a special resolution and can request Central Government to 

investigate into the affairs of the company.  

3. The Central Government can order investigation under Serious Frauds Investigation 

Office, in public interest. 

4. The departments Central Government and State Governments can request for 

investigation under Serious Frauds Investigation Office. 

(ii)  Under section 181 of the Companies Act, 2013 the Board of Directors of a company is 

authorized to contribute to bonafide charitable and other funds. However, in case the 

aggregate amount of such contribution in any financial year exceeds five per cent. of its 

average net profits for the three immediately preceding financial years, prior permission of 

the company in general meeting shall be required.  
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The section does not make it mandatory for the company to have a profit for making a 

charitable contribution in a financial year. As the amount of donation is restricted to the 

average of previous 3 years’ profits, it is possible for a company suffering a loss to make a 

contribution provided it is to a bonafide charitable fund.  

In the present case, even though the company has incurred a loss it can contribute to the 

charitable fund only if it is a bonafide charitable fund and the amount is upto 5% of the average 

of the preceeding three years’ profits. In case the contribution exceeds the limit, the prior 

approval of the members must be taken at a general meeting of the company.  

7. (a)  In the given problem, on commission of default by the Wisdom Ltd., Mr. F  filed an application for 

initiating corporate insolvency resolution process before adjudicating authority. Further, Mr. X 

another financial creditor moved an application for initiation of insolvency resolution process 

against the Wisdom Ltd. 

According to the section 6 of the Code, where any corporate debtor commits a default, a financial 

creditor, Operational creditor or the Corporate debtor itself may initiate insolvency resolution 

process against such corporate debtor. 

But as per Section 13 of the Code, once an application is admitted by the Adjudicating authority, it 

shall by an order declare a moratorium for the purposes referred to in section 14. Then causes a 

public announcement of the initiation of CIRP by IRP and call for the submission of claims un der 

section 15 and appoint an IRP in the manner as laid down in section 16 of the Code. Public 

announcement lays down all the relevant information related to the CIRP. So that the all creditors 

entitled under the law can raise their claim in this case. 

So, no further application for initiation of CIRP against the same debtor ( i.e, Wisdom Ltd. ) can be 

initiated. So, Mr. X, cannot file an application on initiation of CIRP, however, is entitled under the 

law to raise his claim in this case against the Wisdom Ltd. 

(b)  Interpretation of the words “Means” and “Includes” in the definitions- The definition of a word 

or expression in the definition section may either be restricting of its ordinary meaning or may be 

extensive of the same.  

When a word is defined to 'mean' such and such, the definition is 'prima facie' restrictive and 

exhaustive, we must restrict the meaning of the word to that given in the definition section.  

But where the word is defined to 'include' such and such, the def inition is 'prima facie' extensive, 

here the word defined is not restricted to the meaning assigned to it but has extensive meaning 

which also includes the meaning assigned to it in the definition section.  

Example-  

Definition of Director [section 2(34) of the Companies Act, 2013]- Director means a director 

appointed to the board of a company. The word "means" suggests exhaustive definition.  

Definition of Whole time director [Section 2(94) of the Companies Act, 2013]- Whole time director 

includes a director in the whole time employment of the company. The word "includes" suggests 

extensive definition. Other directors may be included in the category of the whole time director.  

(c) In accordance with the provisions of the Money Laundering Act, 2002, as contained under Section 

45, the offences under the Act shall be cognizable and non-bailable.  Notwithstanding anything 

contained in the Code of Criminal Procedure, 1973, no person accused of an offence punishable 

for a term of imprisonment of more than 3 years under Part A of the Schedule shal l be released on 

bail or on his own bond unless: 
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The public Prosecutor has been given an opportunity to oppose the application for such release 

and  

Where the Public Prosecutor opposes the application, the court is satisfied that there are 

reasonable grounds for believing that he is not guilty of such offence and that he is not likely to 

commit any offence while on bail. 

In case of any person who is under the age of 16 years or in case of a woman or in case of a sick 

or infirm person, the Special Court can direct the release of such person on bail. 

Mr. Gambler may refer the above section 45 so that he can be released on bail.  

(d) In accordance with the Provisions of Section 2(c) of the Competition Act, 2002, the term ‘Cartel’ 

includes an association of producers, sellers, distributors, traders or service providers who, by 

agreement among themselves, limit, control or attempt to control the production, distribution, sale 

or price of or trade in goods or provision of services. 

The term ‘cartel’ has an inclusive meaning.  Thus, an association formed to control the production 

of coconuts is within the aforesaid definition of a cartel.  Hence, the association of coconut 

producers in Tirunelveli in the given case will be considered as a cartel under the provisions o f the 

Act. 

(e) Moratorium has been explained in Section 14 of the Code, during the moratorium period the 

following acts shall be prohibited:  

 The institution of suits or continuation of any pending suits or proceedings against the 

corporate debtor including execution of any judgment, decree or order in any court of law, 

tribunal, arbitration panel or other authority;  

 Transferring, encumbering, alienating or disposing of by the corporate debtor any of its assets 

or any legal right or beneficial interest therein;  

 Any action to foreclose, recover or enforce any security interest created by the corporate 

debtor in respect of its property including any action under the SARFAESI Act, 2002  

 The recovery of any property by an owner or lessor where such property is occupied by or in 

the possession of the corporate debtor. 
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