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    an order disposing of such appeal at any time before signing of the 
    agreement. Further, if any appeal filed by the applicant is pending 
    before the Commissioner (Appeals), Appellate Tribunal or the High 
    Court for a rollback year, on the issue which is subject matter of the 
    rollback provision for that year, the said appeal to the extent of the 
    subject covered under the agreement shall be withdrawn by the 
    applicant. There is a need to clarify the phrase “Tribunal has passed 
    an order disposing of such appeal” and on the mismatch, if any, 
    between Rule 10MA(3) and Rule 10RA(4).
    Conclusion - 
    Tribunal Pass the order - No Roll Back [ Because ITAT is final fact 
                                           finding authority]
    Not passed the order / directed fresh assessment - Roll back possible
    There is no mismatch between Rule 10MA(3) and Rule 10RA(4)
4. It is clarified that in case the terms of rollback provisions contain 
    specific agreement between the Board and the applicant that the 
    agreed determination of ALP or agreed manner of determination 
    of ALP is subject to the condition that the ALP would get modified 
    to the extent that it does not result in reducing the total income or 
    increasing the total loss, as the case may be, of the applicant as 
    declared in the return of income of the said year, the rollback 
    provisions could be applied. 
    For example, if the declared income is Rs. 100, the income as 
    adjusted by the TPO is Rs. 120, and the application of the rollback 
    provisions results in reducing the income to Rs. 90, then rollback for 
    that year would be determined in a manner that the declared income 
    Rs. 100 would be treated as the final income for that year
5. The procedure for giving effect to a rollback provision is laid down 
    in Rule 10RA. Sub-rules (2), (3), (4) and (6) of the Rule specify the 
    actions to be taken by the applicant in order that effect may be 
    given to the rollback provision. If the applicant does not carry out 
    such actions for any of the rollback years, the entire agreement 
    shall be cancelled. This is because the rollback provision has been 
    introduced for the benefit of the applicant and is applicable at its 
    option. Accordingly, if the rollback provision cannot be given 
    effect to for any of the rollback years on account of the applicant 
    not taking the actions specified in sub-rules (2), (3), (4) or (6), the 
    entire agreement gets vitiated and will have to be cancelled.
6. If MAP has been already concluded for any of the international 
    transactions in any of the rollback year under APA, rollback 
    provisions would not be allowed for those international transactions 
    for that year but could be allowed for other years or for other 

shall be withdrawn by the AO or the PCIT/CIT, as the case may 
be, within 3 months of filing of modified return by the applicant.

The applicant, the AO or the PCIT/CIT, shall inform the DRP or 
the CIT (Appeals) or the ITAT or the High Court, as the case may 
be, the fact of an agreement containing rollback provision 
having been entered into along with a copy of the same as soon 
as it is practicable to do so.

In case effect cannot be given to the rollback provision of an 
agreement in accordance with this rule, for any rollback year to 
which it applies, on account of failure on the part of applicant,
the agreement shall be cancelled.

CIRCULAR NO 10/2015
1. The ROI u/s 139(5) of the Act can be filed only when a return u/s 
   139(1) has already been filed. Therefore, the return of income filed 
   u/s 139(5) of the Act, replaces the original ROI filed u/s 139(1) of 
   the Act. Hence, if there is a return which is filed u/s 139(5) of the 
   Act to revise the original return filed before the due date u/s 139, 
   the applicant would be entitled for rollback on this revised return 
   of income. However, rollback provisions will not be available in case 
   of a return of income filed under section 139(4) because it is a return 
   which is not filed before the due date.
   Revised Return - Roll Back possible
   Belated return - Roll Back not possible
2. The applicant does not have the option to choose the years for which 
    it wants to apply for rollback. The applicant has to either apply for 
    all the four years or not apply at all. However, if the covered 
    international transaction(s) did not exist in a rollback year or there 
    is some disqualification in a rollback year, then the applicant can 
    apply for rollback for less than four years. Accordingly, if the 
    covered international transaction(s) were not in existence during 
    any of the rollback years, the applicant can apply for rollback for 
    the remaining years. Similarly, if in any of the rollback years for 
    the covered international transaction(s), the applicant fails the test 
    of the rollback conditions contained in various provisions, then it 
    would be denied the benefit of rollback for that rollback year. 
    However, for other rollback years, it can still apply for rollback.
3. Situation - The rollback provision shall not be provided in respect of 
    an international transaction for a rollback year if the determination 
    of arm’s length price of the said international transaction for the 
    said year has been the subject matter of an appeal before the 
           Appellate Tribunal and the Appellate Tribunal has passed
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    international transactions for that year, subject to fulfilment of 
    specified conditions in Rules 10MA and 10RA. However, if MAP 
    request is pending for any of the rollback year under APA, upon the 
    option exercised by the applicant, either MAP or application for roll 
    back shall be proceeded with for such year.
    MAP already concluded - Roll back would not be allowed
    MAP request pending - Roll back allowed.
7. Situation - The agreement may provide for determining ALP or 
    manner of determination of ALP. However, Rule 10MA(4) only 
    specifies that the manner of determination of ALP should be the same 
    as in the APA term. Does that mean the ALP could be different?
    Conclusion - Yes, the ALP could be different for different years. 
    However, the manner of determination of ALP (including choice of 
    Method, comparability analysis and Tested Party) would be same.
8. Since rollback provisions are for past years, ALP for the rollback 
    years would be agreed after full examination of all the facts, 
    including validation of critical assumptions. Hence, compliance audit 
    for the rollback years would primarily be to check if the agreed 
    price or methodology has been applied in the modified return.
9. The applicant has an option to withdraw its roll back application 
    even while maintaining the APA application for the future years. 
    However, it is not possible to accept the rollback results without 
    accepting the APA for the future years. It may also be noted that the 
    fee specified in Rule 10MA(5) shall not be refunded even where a 
    rollback application is withdrawn
10. The second proviso to Rule 10MA(5) provides for revision of APAs 
      already concluded to include rollback provisions.
11. The time to file modified return for rollback years will start from 
     the date of signing the revised APA incorporating the rollback 
     provisions.
12. Situation - In case of merger of companies, where one or more of
      those companies are APA applicants, how would the rollback 
      provisions be allowed and to which company or companies would 
      it be allowed?
      Conclusion - The agreement is between the Board and a person. 
      The principle to be followed in case of merger is that the person 
      (company) who makes the APA application would only be entitled 
      to enter into the agreement and be entitled for the rollback 
      provisions in respect of international transactions undertaken by 
      it in rollback years. Other persons (companies) who have merged 
      with this person (company) would not be eligible for the rollback 
      provisions.
13. Provision mentioned in Pt. 12 shall also apply in case of demerger.

CONSTITUITIONAL VALIDITYSEC 92CD EFFECT TO ADVANCE PRICING AGREEMENT

1. Where prior to the date of entering into the agreement, any ROI has 
    been furnished such person shall furnish modified ROI, within a 
    period of 3M from the end of the month in which APA was entered. 
    All other provisions of this Act shall apply accordingly as if the 
    modified return is a return furnished under section 139.

2. Where assessment is already completed before filling modified return 
    then also AO can assessee or reassess the income on the basis of 
    modified Return.

Where assessment is pending and modified return is filled assessment 
shall completed on the basis of modified return. AO shall get 1year 
more to complete the Assessment.

CONSTITUITIONAL VALIDITYRULE 10CA RANGE CONCEPT
> Sec.92C [2] is applicable only if number of values in data set is 
   less than 6. If it is more than 6 than range concept is applicable.
> Range concept is applicable in case of CUP/RPM/CPM/TNMM.
> If data of multiple years is given then we have to take weighted 
   average of multiple years (CY + Last 2 years
Step 1: Arrange the data set in ascending order
Step 2: Arrive at the range starting from 35 percentile & ending at 
          65 percentile of  the data sheet 
Decision
# If the actual Transaction Price falls within range the actual price 
   shall be ALP.
# If the not falling within range the median of data set shall deemed 
   to be ALP.
# If it is not Whole number take higher number [for 35/65/50 
   percentile]
# If it is Whole number then Add next number & then take average

Example: Actual Transaction price - 151

Sr no

Data set

1 2 3 4 5 6 7
162 158 140 145  180  152   154
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New Safe Harbour Rules for AY 21-22 are yet
to be notified by Govt.

Step 1 : Arrange the data set in ascending order

Step 2 : Calculate Percentile

Step 3: The ALP range shall begin from 3rd number in  Row i.e. 152 & 
         End on 5th number in Row that is 158

Reaching ALP: if Actual TP is between 152-158 then actual transaction 
price shall be ALP. Now since our actual transaction price is 151 is not 
falling within range so ALP shall be arithmetical median 
i.e. 7 x 50/100 = 3.5 [Since not whole value take higher 4], 
hence in that case ALP shall be 154. 

Sr No 1 2 3 4 5 6 7
 140 145 152 154 158 162 180

35 percentile    7 x 35/100 = 2.45 [ Since not whole value take higher 3]
65 Percentile    7 x 65/100 = 4.55 [ Since not whole value take higher 5]

LIMITATION OF ALP
> True comparison difficult in certain cases
> Availability of data and reliability of available data
> Absence of market price
> Absence of comparable market price for “intangible” transactions
> Administrative burden
> Time lag
OECD member countries are of the view that the ALP does provides 
sound basis to appreciate the transfer pricing between associated 
enterprises.

SEC 92CB SAFE HARBOUR RULES

> "safe harbour" means circumstances in which the income-tax 
   authorities shall accept the transfer price / income u/s 9(1)(i)
   declared by the assessee.
> The determination of arm's length price under section 92C or section 
   92CA shall be subject to safe harbour rules.
> The Rule provides minimum operating profit margin in relation to 
   operating expenses a taxpayer is expected to earn for certain 
   categories of international transactions , that will acceptable to the 
   income tax authorities as arm’s length price (ALP) .  
> The safe harbour rule are not arm’s length prices, but in the nature of 
   presumptive taxation, which generally motivate taxpayers to opt for 
   the same, as a compromise for not having to be involved  in 
   protracted litigation. 
> Safe harbor typically include a premium payable by taxpayers for 
   avoiding disputes and protracted litigations.
> New rules 10TA to 10TG contains the procedure for adopting safe 
   harbour
> If Assessee opts for safe harbour then tolerance level of 3% is not 
   available.
> Safe harbour rule is not applicable if Assessee enter into transaction 
   with AE located in NJA u/s 94A 
> Assessee would not be able to invoke MAP undet DTAA if Assessee’s 
   application has been accepted under safe harbour rule.

IN ACCORDANCE WITH POWER OF CBDT U/S 92CB READ WITH
SEC 295, CBDT HAS NOTIFIED SAFE HARBOUR RULES

  Eligible 
International 
 Transaction

 Circumstances                               Definition Rule 10TA

Provision of 
Software 
Development 
Services and 
Information 
Technology 
Enabled 
Services

Operating profit 
margin to 
operating expense

Not less 
 than 
 17% 

Transac-
-tion 
does 
not 
exceed 
100 
crore

Not less 
than 
18%

100-
 200cr

software development services" means
a. business application software & information system 
   development using known methods and existing 
  software tools;
b. support for existing systems;
c.converting or translating computer languages;
d.adding user functionality to application programmes;
e. debugging of systems;
f. adaptation of existing software; or
g. preparation of user documentation,

but does not include any research & development 
services whether/not in nature of contract research 
and development services.]

software development services" means
a. business application software & information system 
   development using known methods and existing 
  software tools;
b. support for existing systems;
c.converting or translating computer languages;
d.adding user functionality to application programmes;
e. debugging of systems;
f. adaptation of existing software; or
g. preparation of user documentation,

but does not include any research & development 
services whether/not in nature of contract research 
and development services.]

> The determination of income u/s 9(1)(i) [FA’20] or 
   determination of ALP u/s 92C / 92CA 
> “In order to reduce the number of transfer pricing audits and 
   prolonged disputes. CBDT on 18th Sep’13 issued Safe harbour Rule.
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Information 
technology 
enable 
services

"information technology enabled services" means 
the following business process outsourcing 
services provided mainly with assistance or use of 
information technology, namely:—
a. back office operations;
b. call centres or contact centre services;
c. data processing and data mining;
d. insurance claim processing;
e. legal databases;
f. creation and maintenance of medical 
   transcription excluding medical advice;
g. translation services;
h. payroll;
i. remote maintenance;
j. revenue accounting;
k. support centres;
l. website services;
m. data search integration & analysis;
n. remote education excluding education content 
   development; or
o. clinical database management services excl 
    clinical trials,
but does not include any research & development 
services whether or not in the nature of contract 
research & development services;

Operating profit 
margin to 
operating expense

Not less 
 than 
 17% 

Transac-
-tion 
does 
not 
exceed 
100 
crore

Not less 
than 
18%

100-
 200cr

Provision of 
Knowledge 
Process 
Outsourcing 
(KPO) 
services

"knowledge process outsourcing services" means 
the following business process outsourcing 
services provided mainly with the assistance 
or use of information technology requiring 
application of knowledge & advanced analytical 
and technical skills, namely:—
1- geographic information system;
2- human resources services;
3- engineering and design services;
4- animation/content development & management;
5- business analytics;
6- financial analytics; or
7- market research,
but does not include any research & development 
services whether or not in the nature of contract 
research & development services;

The value of 
international 
transaction does 
not exceed 200 cr.

Employee 
cost in 
relation 
to 
operating 
expenses

 Not 
 less 
 than 
prescribe 
  %

Atleast      24%
 60% 
40%-60% 21%

Less than   18% 
 40% 

Advancing of Intra 
group loans where 
the amount of 
loan is 
denominated in 
Indian Rupees/ 
foreign currency 

The Interest rate declared in relation to eligible 
 international transactional is not less than 

One year 
marginal cost 
of fund lending 
rate of SBI as 
on 1st April of 
the relevant 
P.Y plus  

6 month LIBOR 
of relevant 
foreign currency  
as on 30th Sep 
of Relevant 
p.y Plus 

CRISIL rating 

1.75%             1.50%
3.25%                 3%
4.75%            4.50%
6.25%                 6%
4.25%                 4%

Between AAA to A
BBB-,BBB,BBBB+
Between BB to B
C to D
Where no credit 
rating is available 
& loan to AE 
including loans  
to all AE does 
not exceed 100cr 
in aggregate as 
on 31st March 
of RPY  

"intra-group loan" means loan advanced to wholly owned 
 subsidiary being a non-resident, where the loan—
o is sourced in Indian rupees;
o is not advanced by an enterprise, being a financial 
 company including a bank or a financial institution or 
 an enterprise engaged in lending or borrowing in the 
 normal course of business; and
o does not include credit line or any other loan facility 
 which has no fixed term for repayment;

 Provision of 
 Corporate 
 Guarantee to 
 WOS

>= 100 crore
>= 100 crore and credit rating 
of the AE done by an agency 
registered with SEBI is of the 
adequate to the highest safety

Minimum commission or 
fees should be 1%p.a on 
the amount 
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SEC 69B INVESTMENT NOT FULLY DISCLOSED"corporate guarantee" means explicit corporate guarantee 
extended by a company to its wholly owned subsidiary 
being a non-resident in respect of any short-term or 
long-term borrowing.
Explanation.—For the purposes of this clause, explicit 
corporate guarantee does not include letter of comfort, 
implicit corporate guarantee, performance guarantee or 
any other guarantee of similar nature;

R&D services The Operating profit margin declared by the eligible 
international transaction in relation to operating expenses 
incurred is not less than 24% where the value of 
International Transaction does not exceed 200 cr.
"contract research and development services wholly or 
partly relating to software development" means the 
following, namely:—
a.research and development producing new theorems and 
  algorithms in the field of theoretical computer science;
b. development of information technology at the level of 
 operating systems, programming languages, data 
 management, communications software and software 
 development tools;
c. development of Internet technology;
d. research into methods of designing, developing, 
 deploying or maintaining software;
e. software development that produces advances in 
 generic approaches for capturing, transmitting, storing, 
 retrieving, manipulating or displaying information;
f. experimental development aimed at filling technology 
 knowledge gaps as necessary to develop a software 
 programme or system;
g. research and development on software tools or 
 technologies in specialised areas of computing (image 
 processing, geographic data presentation, character 
recognition, artificial intelligence and such other areas);or
h. upgradation of existing products where source code has 
 been made available by the principal 3[, except where 
 the source code has been made available to carry out 
 routine functions like debugging of the software];

  Generic 
Pharmaceutical 
  drugs

The Operating profit margin declared by the eligible 
international transaction in relation to operating 
expenses incurred is not less than 24% where the value 
of International Transaction does not exceed 200 cr.

"generic pharmaceutical drug" means a drug that is 
comparable to a drug already approved by the regulatory 
authority in dosage form, strength, route of 
administration, quality and performance characteristics, 
and intended use;

Manufacture and 
export of core 
auto component

The Operating profit margin declared by the eligible 
international transaction in relation to operating 
expenses incurred is not less than 12%.
"core auto components" means,—
a. engine and engine parts, including piston and piston 
 rings, engine valves and parts cooling systems and parts 
 and power train components;
b. transmission and steering parts, including gears, 
  wheels, steering systems, axles and clutches;
c. suspension and braking parts, including brake and brake 
assemblies, brake linings, shock absorbers and leaf springs;

Manufacture and 
export of 
non-core 
Auto Component

The Operating profit margin declared by the eligible 
international transaction in relation to operating expenses 
incurred is not less than 8.5%.
"non-core auto components" mean auto components 
other than core auto components;

Low value adding 
intra group 
services from one 
or more activities 

The entire value of the international transaction including 
a mark-up not exceeding 5% does not exceed a sum 
10crore.
"low value-adding intra-group services" means services 
that are performed by one or more members of a 
multinational enterprise group on behalf of one or more 
other members of the same multinational enterprise 
group and which,—
(i) are in the nature of support services;
(ii) are not part of the core business of the 
   multinational enterprise group, i.e., such services 
   neither constitute the profit-earning activities nor 
   contribute to the economically significant activities of 
   the multinational enterprise group;
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(iii) are not in the nature of shareholder services or 
    duplicate services;
(iv) neither require the use of unique and valuable 
    intangibles nor lead to the creation of unique and 
    valuable intangibles;
(v) neither involve the assumption or control of 
   significant risk by the service provider nor give rise to 
   the creation of significant risk for the service provider; 
(vi) do not have reliable external comparable services 
   that can be used for determining their arm's length 
   price, but does not include the following services, 
   namely:—
a- research and development services;
b- manufacturing and production services;
c- information technology (software development) services;
d- knowledge process outsourcing services;
e- business process outsourcing services;
f- purchasing activities of raw materials or other 
   materials that are used in the manufacturing or 
   production process;
g- sales, marketing and distribution activities;
h- financial transactions;
i-  extraction, exploration, or processing of natural 
    resources; & insurance & reinsurance;]

SEC 92CE SECONDARY ADJUSTMENT IN
CERTAIN CASES

Sec 92CE(1) - Where a primary adjustment to transfer price,—
a) has been made suo motu by the assessee in his return of income;
b) made by the AO has been accepted by the assessee;
c) is determined by an advance pricing agreement entered into by the 
    assessee u/s 92CC, on or after the 1st day of April, 2017;
d) is made as per the safe harbour rules framed u/s 92CB; or
e) is arising as result of resolution of an assessment by way of mutual 
    agreement procedure under an agreement entered into u/s 90 / 
    90A for avoidance of double taxation,
the assessee shall make a secondary adjustment.

Provided that nothing contained in this section shall apply, if,—
a) the amount of primary adjustment made in any PY does not exceed
     ₹1cr; or
b) the primary adjustment is made in respect of an AY commencing on/
    before the 1st day of April, 2016:
Provided further that no refund of taxes paid, if any, before their 
amendment by the FA, 2019 shall be claimed and allowed.

Sec 92CE(2) - Where, as a result of primary adjustment to the transfer 
price, there is an increase in the total income or reduction in the loss, 
as the case may be, of the assessee, the excess money/part thereof, as 
the case may be, which is available with its associated enterprise, if not
repatriated to India within the time as may be prescribed, shall be 
deemed to be an advance made by the assessee to such associated 
enterprise and the interest on such advance, shall be computed in such 
manner as may be prescribed.

Explanation.—For the removal of doubts, it is hereby clarified that the 
excess money or part thereof may be repatriated from any of the 
associated enterprises of the assessee which is not a resident in India.

Sec 92CE(2A) - Without prejudice to the provisions of sub-sec (2), 
where the excess money or part thereof has not been repatriated within 
the prescribed time, the assessee may, at his option, pay additional 
income-tax @ 18% on such excess money / part thereof, as case may be.
(effective rate - 20.9664% i.e. 18 + 12 surcharge + 4cess). Where tax so
paid he will not be required to make secondary adjustment & compute
interest & treated as final payment of tax.

Sec 92CE(2B) - The tax on the excess money or part thereof so paid by 
the assessee under sub-section (2A) shall be treated as the final payment 
of tax in respect of the excess money or part thereof not repatriated &
no further credit therefor shall be claimed by the assessee or by any 
other person in respect of the amount of tax so paid.

Sec 92CE(2C) - No deduction under any other provision of this Act shall 
be allowed to the assessee in respect of the amount on which tax has 
been paid in accordance with the provisions of sub-section (2A). 

Sec 92CE(2D) - Where the additional income-tax referred to in 
sub-section (2A) is paid by the assessee, he shall not be required to 
make secondary adjustment under sub-section (1) and compute interest 
under sub-section (2) from the date of payment of such tax.

Sec 92CE(3) - For the purposes of this section,—
"associated enterprise" shall have meaning assigned to it in sub-section 
(1) and sub-section (2) of section 92A;
"arm's length price" shall have the meaning assigned to it in clause (ii) of 
section 92F;
"excess money" means the difference between the arm's length price 
determined in primary adjustment and the price at which the
international transaction has actually been undertaken;
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"primary adjustment" to a transfer price, means the determination of
transfer price in accordance with the arm's length principle resulting in
an increase in the total income or reduction in the loss, as the case
may be, of the assessee;
"secondary adjustment" means an adjustment in the books of account
of the assessee & its associated enterprise to reflect that the actual
allocation of profits between the assessee and its associated enterprise
are consistent with the transfer price determined as a result of
primary adjustment, thereby removing imbalance between cash
account & actual profit of the assessee.

Secondary Adjustment (3 options)

Repatriate
by Assessee

Repatriate
from any AE

Pay yourself
No Repatriate

SEC 94A NON JURISDICTIONAL AREA
Sec 94A(1) - The CG may, having regard to the lack of effective
exchange of information with any country or territory outside India,
specify by notification in the Official Gazette such country or territory
as a notified jurisdictional area in relation to transactions entered into
by any assessee.

Sec 94A(2) - Notwithstanding anything to contrary contained in this 
Act, if an assessee enters into transaction where one of the parties to 
the transaction is a person located in notified jurisdictional area, then—
a) all the parties to the transaction shall be deemed to be associated
    enterprises within the meaning of section 92A;
b) any transaction in the nature of purchase, sale or lease of tangible/
    intangible property or provision of service or lending or borrowing
    money or any other transaction having a bearing on the profits,
    income, losses or assets of the assessee including mutual agreement
    or arrangement for allocation or apportionment of, or any
    contribution to, any cost or expense incurred or to be incurred in
    connection with a benefit, service or facility provided or to be
    provided by/to the assessee shall be deemed to be an international
    transaction within the meaning of section 92B, & the provisions of
    sections 92, 92A, 92B, 92C [except the second proviso to sub-sec
    (2)], 92CA, 92CB, 92D, 92E & 92F shall apply accordingly.

Sec 94A(3) - Notwithstanding anything to the contrary contained in this 
Act, no deduction,—

a) in respect of any payment made to any financial institution located
    in a notified jurisdictional area shall be allowed under this Act, unless
    the assessee furnishes an authorisation in the prescribed form
    authorising the Board or any other income-tax authority acting on
    its behalf to seek relevant information from the said financial
    institution on behalf of such assessee; and

b) in respect of any other expenditure or allowance (including
    depreciation) arising from the transaction with a person located in
    a notified jurisdictional area shall be allowed under any other
    provision of this Act, unless the assessee maintains such other
    documents and furnishes such information as may be prescribed, in
    this behalf.

Sec 94A(4) - Notwithstanding anything to contrary contained in this 
Act, where, in any PY, assessee has received or credited any sum from 
any person located in notified jurisdictional area and the assessee does 
not offer any explanation about the source of said sum in the hands of 
such person / in the hands of the beneficial owner (if such person is not 
the beneficial owner of the said sum) or the explanation offered by the 
assessee, in the opinion of the AO, is not satisfactory, then, such sum
shall be deemed to be the income of the assessee for that PY.

Sec 94A(5) - Notwithstanding anything contained in any other
provisions of this Act, where any person located in a notified
jurisdictional area is entitled to receive any sum or income or amount
on which tax is deductible under Chapter XVII-B, the tax shall be
deducted at the highest of the following rates, namely:—
a) at the rate or rates in force;
b) at the rate specified in the relevant provisions of this Act;
c) at the rate of 30%

Sec 94A(6) - In this section,—
"person located in a notified jurisdictional area" shall include,—
(a) a person who is resident of the notified jurisdictional area;
(b) a person, not being an individual, which is established in the notified 
    jurisdictional area; or
(c) a permanent establishment of a person not falling in sub-clause (a)/
    sub-clause (b), in the notified jurisdictional area;
(d) "permanent establishment" shall have the same meaning as defined in 
     clause (iiia) of section 92F;
(e) "transaction" shall have the same meaning as defined in sec 92F(v)
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SEC 94B LIMITATION ON INTEREST
DEDUCTION IN CERTAIN CASES

Section 94B(1) - Notwithstanding anything contained in this Act, where 
an Indian company, or a permanent establishment of foreign company 
in India, being borrower, incurs any expenditure by way of interest or 
of similar nature exceeding one crore rupees which is deductible in 
computing income chargeable under the head "Profits and gains of 
business or profession" in respect of any debt issued by a non-resident, 
being an associated enterprise of such borrower, interest shall not be 
deductible in computation of income under the said head to the extent 
that it arises from excess interest, as specified in sub-section (2) :
Provided that where the debt is issued by a lender which is not 
associated but an associated enterprise either provides an implicit or 
explicit guarantee to such lender or deposits a corresponding and 
matching amount of funds with the lender, such debt shall be deemed 
to have been issued by an associated enterprise.

Section 94B(1A) - Nothing contained in sub-section (1) shall apply to 
interest paid in respect of a debt issued by a lender which is a
permanent establishment in India of a non-resident, being a person
engaged in business of banking.    [FA’20]

Section 94B(2) - For the purposes of sub-sec (1), the excess interest 
shall mean an amount of total interest paid/payable in excess of 30%
of earnings before interest, taxes, depreciation & amortisation of the 
borrower in the PY or interest paid or payable to associated
enterprises for that PY, whichever is less.

Section 94B(3) - Nothing contained in sub-section (1) shall apply to an 
Indian company or a permanent establishment of a foreign company
which is engaged in the business of banking or insurance.

Section 94B(4) - Where for any assessment year, the interest
expenditure is not wholly deducted against income under the head
"PGBP", so much of the interest expenditure as has not been so
deducted, shall be carried forward to the following AY/(s), and it
shall be allowed as a deduction against the profits & gains, if any, of 
any business or profession carried on by it and assessable for that
AY to extent of max allowable interest expense in accordance with
sub-sec (2):
Provided that no interest expenditure shall be carried forward under
this sub-sec for more than 8 AYs immediately succeeding the AY for 
which the excess interest expenditure was first computed.

Section 94B(5) - For the purposes of this section, the expressions—
"associated enterprise" shall have the meaning assigned to it in 
sub-section (1) and sub-section (2) of section 92A;
"debt" means any loan, financial instrument, finance lease, financial
derivative, or any arrangement that gives rise to interest, discounts/
other finance charges that are deductible in the computation of
income chargeable under the head "Profits and gains of business or
profession";
"PE" includes a fixed place of business through which the business of
the enterprise is wholly or partly carried on.

Reasons for Amendment - Representations have been received to carve out interest
paid/payable in respect of debt issued by PE of NR in India, being a person
engaged in business of banking for the reason that as per the existing provisions a
branch of the foreign co in India is a NR in India. Further, the definition of the AE in
sec 92A, inter alia, deems 2 enterprises to be AE, if during the PY a loan advanced
by one enterprise to other enterprise is at 50%/more of the book value of total
assets of other enterprise. Thus, the interest paid / payable in respect of loan from
the branch of a foreign bank may attract provisions of interest limitation provided
for under this section. It is, therefore, proposed to amend sec 94B of the Act so as
to provide that provisions of interest limitation would not apply to interest paid in
respect of debt issued by a lender which is a PE of a non-resident, being a person
engaged in the business of banking, in India.     

GRIEVANCE REDRESSAL AGAINST TP
> Appeal to CIT(A) / ITAT / High Court / Supreme Court.
   (Refer Module 1)
> Appeal to DRP - Sec 144C
> Rectification - Sec 154 (Module 1)

Appeal before the CIT(Appeals) –  [Sections 246A, 249 &  250]
Appeal may be against the orders including :
> Assessment order passed u/s 143(3) or 144 of the Income-tax Act
> Intimation passed u/s 143(1)
> Reassessment order passed u/s 147 or 150 (re-computation)
> Assessment or reassessment of search cases u/s 153(A)
> Rectification Order made u/s 154
> Order made under section 92CD(3)
Time Limit - Appeal has to be filed within 30 days of date of service of the
notice of demand related to assessment order issued by the AO
The CIT(A) cannot set-aside the order passed by the Assessing Officer
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Appeal before the Income Tax Appellate Tribunal [Sections 253 & 254]
Once the order of the Assessing Officer after giving effect to DRP
directions or CIT(A) are issued, an appeal can be filed with the Income-
tax Appellate Tribunal (‘the Tribunal’) within a period of 60 days from
the date on which the order sought to be appealed against is
communicated to the assessee

In the case of an order arising pursuant to directions of the DRP, the
demand becomes payable and a stay application will need to be filed
with the AO requesting for a stay of demand;

In case the stay application is rejected by the AO, the demand is to be
paid by the assessee. Alternatively, the assessee can prefer a stay
application before the Tribunal;

Appeal before the High Court / Supreme Court [Sections 260A &
260B/ Sections 261 & 262]
High Court -
Appeal can be filed by the aggrieved -
- Principal Chief Commissioner; or  - Chief Commissioner; or
- Principal Commissioner; or   - Commissioner; or
- Assessee
Condition precedent
- Appeal shall be heard by not less than 2 judges of the High Court
- If HC satisfied that the case involves a ‘substantial question of law’
Substantial Question of Law means:
- Issue must be debatable
- Not previously settled by Law of Land / by a binding precedent
- Must have a material bearing on decision of the case
Time Limit for filing an appeal - Appeal to be preferred within 120 days
from the date of receipt of the Tribunal’s order

Supreme Court -
Appeal lies to Supreme Court against decision given by the High Court.
Condition precedent
- High Court should certify that the case is fit for appeal
- If High Court refuses – application to Supreme Court can be made
  under Article 136 of the Constitution for special leave.
Decision of Supreme Court becomes the Law of the Land.

The monetary tax limits for Departmental appeal filing before ITATs,
HCs & SCs are as follows -

Appeals in income-tax matters Monetary Limits (in ₹)

Before ITAT
Before High Court
Before Supreme Court

50,00,000
1,00,00,000
2,00,00,000

SEC 144C REFERENCE TO DISPUTE RESOLUTION PANEL

Section 144C(1) - The AO shall, notwithstanding anything to contrary 
contained in this Act, in the first instance, forward a draft of proposed 
order of assessment (hereafter in this section referred to as the draft 
order) to the eligible assessee if he proposes to make, on/after the 1st 
day of October, 2009, any variation in income/loss returned which is 
prejudicial to the interest of such assessee. 

Section 144C(2) - On receipt of the draft order, eligible assessee shall, 
within thirty days of the receipt by him of the draft order,—
a) file his acceptance of the variations to the AO; or
b) file his objections, if any, to such variation with,—
    (i)  the Dispute Resolution Panel; &        (ii) the Assessing Officer.

Section 144C(3) - The AO shall complete the assessment on the basis of 
the draft order, if—
the assessee intimates to the AO the acceptance of the variation; or
no objections are received within the period specified in sub-section (2).

Section 144C(4) - The AO shall, notwithstanding anything contained in 
section 153 or section 153B, pass the assessment order under sub-sec
(3) within 1 month from the end of the month in which,—
the acceptance is received; or
the period of filing of objections under sub-section (2) expires.

Section 144C(5) - Dispute Resolution Panel shall, in a case where any 
objection is received under sub-section (2), issue such directions, as it 
thinks fit, for the guidance of the AO to enable him to complete the
assessment.

Section 144C(6) - The Dispute Resolution Panel shall issue the directions 
referred to in sub-section (5), after considering the following, namely:—
a) draft order;
b) objections filed by the assessee;
c) evidence furnished by the assessee;
d) report, if any, of the AO, VO or TPO or any other authority;
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e) records relating to the draft order;
f) evidence collected by, or caused to be collected by, it; and
g) result of any enquiry made by, or caused to be made by, it.

Section 144C(7) - The Dispute Resolution Panel may, before issuing
any directions referred to in sub-section (5),—
a) make such further enquiry, as it thinks fit; or
b) cause any further enquiry to be made by any income-tax authority 
    &report the result of the same to it.

Section 144C(8) - The Dispute Resolution Panel may confirm, reduce/
enhance the variations proposed in the draft order so, however, that
it shall not set aside any proposed variation/issue any direction under 
sub-section (5) for further enquiry and passing of assessment order.

Explanation.—For the removal of doubts, it is hereby declared that
power of the Dispute Resolution Panel to enhance the variation shall 
include and shall be deemed always to have included the power to
consider any matter arising out of the assessment proceedings
relating to the draft order, notwithstanding that such matter was
raised or not by the eligible assessee.

Section 144C(9) - If the members of the Dispute Resolution Panel
differ in opinion on any point, the point shall be decided according to
the opinion of the majority of the members.

Section 144C(10) - Every direction issued by the Dispute Resolution
Panel shall be binding on the AO.

Section 144C(11) - No direction under sub-section (5) shall be issued
unless an opportunity of being heard is given to the assessee and
the AO on such directions which are prejudicial to the interest of the
assessee or the interest of the revenue, respectively.

Section 144C(12) - No direction under sub-section (5) shall be issued
after nine months from the end of the month in which the draft order
is forwarded to the eligible assessee.

Section 144C(13) - Upon receipt of the directions issued under sub-sec 
(5), the AO shall, in conformity with the directions, complete,
notwithstanding anything to the contrary contained in section 153 /
153B, the assessment without providing any further opportunity of

SEC 93 TRANSFER OF INCOME TO NR

being heard to the assessee, within 1 month from the end of the month
in which such direction is received.

Section 144C(14) - The Board may make rules for the purposes of the 
efficient functioning of Dispute Resolution Panel & expeditious disposal 
of the objections filed under sub-section (2) by the eligible assessee.

Section 144C(14A) - The provisions of this section shall not apply to any 
assessment or reassessment order passed by the AO with the prior 
approval of the Principal Commissioner or Commissioner as provided in 
sec 144BA(12).

Section 144C(15) - For the purposes of this section,—
"Dispute Resolution Panel" means a collegium comprising of 3 PCIT / CIT 
constituted by the Board for this purpose;

"Eligible assessee" means,—
(i) any person in whose case the variation referred to in sub-section (1) 
   arises as a consequence of the order of TPO passed u/s 92CA(3);&
(ii) any foreign company.

Section 93 hits at transactions which are effected with view to avoiding
liability to taxation. For the purpose, the word “NR” also includes
a person who is not-ordinarily resident. In order to attract provisions
of this section, all the following conditions must be satisfied:
(a) There is a transfer of assets - whether movable or immovable and
    whether tangible or intangible.
(b) The transfer is made by any person in India/outside irrespective of
    his residential status or citizenship.
(c) The transfer is made either alone or in connection with associated
    operations.
(d) The assets transferred directly yield income chargeable to tax under
    this Act.
(e) The transfer of assets is effected in such a manner that the income
    becomes payable to a person outside India who is either non-resident
    or a not ordinarily resident in India.
(f) The transferor acquires any right by virtue of which he gets power
   to enjoy the income whether immediately or in future.
(g) The Assessing Officer is satisfied that avoidance of liability to tax in
    India is the purpose of the transfers.
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In particular, this section deems any income of a non-resident person
which, if it were the income of a resident person, would be chargeable
to tax in India (in the absence of this Section), as the income of the
resident person in India for all purposes of the Act provided that all
the conditions stated above are satisfied. This section also covers a
variety of transactions constituting a transfer including cases where
assets are transferred to a non-resident person and the transferor
indirectly derives income under the guise of obtaining loans or
repayment of loans. If the aforesaid conditions are fulfilled, the income
from the assets transferred should be treated as the income of the
transferor and would accordingly be taxable in his hands. Therefore,
where assets are transferred to a body corporate outside India, in
consideration of shares allotted by it to the transferor, he (the
transferor), will become assessable under this section in respect of the
income of the company derived by it from those assets. This section
will not, however, apply to cases where it is shown to satisfaction of
the Assessing Officer that (i) neither the transfer nor any associated
operation had for its purpose or for one of its purposes the avoidance
of liability to taxation or (ii) it is provided to the satisfaction of the AO
that the transfer was effected for bonafide commercial purpose and
with no intent to avoid tax.
The income which is deemed to be that of the transferor under this sec
may also arise as a result of the transfer in connection with associated
operations. However, in this case also, the treatment of income would
be the same.


