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Alternate methods of dispute resolution 
a. Arbitration and Mediation are methods of resolving disputes without going through litigation in Court. 

b. Other methods include conciliation, negotiation, case evaluation, neutral fact finding, ombudsperson, etc. 

c. Advantages are lower costs, greater flexibility of process, higher confidentiality, greater likelihood of 
settlement, choice of forum, choice of solutions. 

d. Disadvantages are ‘requirement of co-operative behaviour of parties, power imbalance between parties, 
lower possibility of interim measures, and difficulty in enforcement of final outcome’. 

Relevant Definitions 
1. “Arbitration” defined by the Arbitration and Conciliation Act, 1996 in section 2. According to which 

“arbitration” means any arbitration whether or not administered by permanent arbitral institution.  

2. “Arbitral tribunal” means a sole arbitrator or a panel of arbitrators;  

3. “Arbitral award” includes an interim award;  

4. “International commercial arbitration” means an arbitration relating to disputes arising out of legal 
relationships, whether contractual or not, considered as commercial under the law in force in India and 
where at least one of the parties is— (a) an individual who is a national of, or habitually resident in, any 
country other than India; or (b) a body corporate which is incorporated in any country other than India; or (c) 
an AOP or a BOI whose central management and control is exercised in any country other than India; or (d) 
the Government of a foreign country;  

5. “Party” means a party to an arbitration agreement. 

Basic Features of Arbitration 
1. Arbitration agreement is a binding contract that in the event of a dispute between parties thereto, they 

would not go to the court, and instead they will proceed to arbitrate their dispute. 

2. The arbitrator decides the disputes between the parties. He is akin to a judge in a court. 

3. Seat of arbitration means the legal system which would supervise the arbitration to ensure that mandatory 
legal requirements are complied with. E.g. If India is the seat then Indian laws would apply and Indian courts 
would have the authority to provide supportive assistance such as issuance of interim measures, etc. 

4. Party autonomy and procedure is the choice of applicable law, acts, procedures, kind of hearing, especially if 
the arbitration is an international commercial arbitration. 

5. Arbitral Awards – A decision by the arbitrator on the dispute that was submitted to it for adjudication. 

6. Finality of outcome in so far as there is no appeal against an arbitral award. An arbitral award can only be set 
aside on very few grounds such as invalid arbitration agreement, parties’ incapacity, independence and 
impartiality of an arbitrator, unfair procedure, etc.  

7. Confidentiality is an important feature of arbitration as whatever happens in arbitration remains private. 

8. It’s much simpler to enforce an arbitral award in foreign nations than a judgment rendered by a court. 

Authorities under Act 
a. The Supreme Court in SBP v. Patel Engineering observed “A judicial authority as such is not defined in the Act. 

It would certainly include the court as defined in Section 2(e) of the Act and would also, in our opinion, include 
other courts and may even include a special tribunal like the Consumer Forum.” Therefore, it is a concept 
wider than courts as ordinarily understood and would include special tribunals and quasi-judicial authorities. 
The functions performed would include reference to arbitration. Every court would be a judicial authority, but 
every judicial authority would not be a court. 

b. Court [Section 2(1)(e)] Prior to the amendment of 2015, the term was held to be District Court and High Court 
exercising original jurisdiction and not other courts. This was confirmed in Fountain Head Developers v Maria 
Arcangela Sequeira.   

Post Amendment for 2015 – for international commercial arbitration the court would only be the High Court, 
and for all other arbitration it would be the District Court and High Court exercising original jurisdiction. 

c. Supreme Court and High court are entrusted with a specific task that of appointment of arbitrators upon 
request of a party. The Supreme Court would be the authority for appointing an arbitrator in case of 
international commercial arbitration, while High Court would be the authority for appointing an arbitrator in 
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case of domestic arbitrator. 

Arbitration Agreement 
1. Arbitration is a private method of dispute resolution. 

2. Every individual has a right under Indian Contract Act, 1872 to approach court. This right cannot be taken 
away by any contract. But exception is made for Arbitration. 

3. An “arbitration agreement” records the consent of the parties that in the event of a dispute between them 
that matter instead of being taken to court will be submitted for resolution to arbitration. 

Under Sec 7 Arbitration Agreement – means an agreement by the parties to submit to arbitration all or certain 
disputes which have arisen or which may arise between them in respect of a defined legal relationship, whether 
contractual or not.  An arbitration agreement may be in the form of an arbitration clause in a contract or in the 

form of a separate agreement. Agreement shall be in writing, signed by the parties and an exchange of 
other means of telecommunication including communication through electronic means which provide a record of 
the agreement. 
4. Two basic types of arbitration agreement are: 

(a) Arbitration clause - a clause contained within a principal contract. The parties undertake to submit   
disputes in relation to or in connection with the principal contract that may arise in future to arbitration. 

(b) Submission agreement - an agreement to refer disputes that already exist to arbitration. Such an 
agreement is entered into after the disputes have arisen. 

5. The reference in a contract to a document containing an arbitration clause constitutes an arbitration 
agreement if the contract is in writing and the reference is such as to make that arbitration clause part of the 
contract. 

6. General Principles: 

a. A valid Arbitration agreement. 

b. Consensus ad idem meaning consent without uncertainty and ambiguity of words. Section 29 of the 
Indian Contract Act, 1872 clearly notes that ‘agreements, meanings of which is not certain or capable of 
being made certain are void’. 

c. Ouster of Jurisdiction means any party unilaterally going to Court will be referred back to the Arbitration. 

d. Doctrine of separability: the doctrine provides that an arbitration agreement even though contained in a 
contract is a separate agreement from the contract itself. It is done to ensure that the agreement to 
arbitrate would not be rendered invalid merely because the principal contract was invalid. This is a legal 
fiction. 

e. Competency to rule on its jurisdiction: The arbitral tribunal has the capacity to rule on its own jurisdiction 
even if involves a question of validity of the main contract. This allows the arbitral tribunal to determine 
the validity of the main contract without contradicting its own jurisdiction. 

Requirements of a valid arbitration agreement 
i. Unlike the possibility of an oral contract, arbitration agreements are required to be mandatorily in WRITING.  

ii. Consensus ad idem (no uncertainty or ambiguity) must be present. 

iii. Legal Relationship must be present, where any contract forms an illegal relationship between parties, there is 
no choice of arbitration available to the parties, even if all other conditions exist. 

iv. Parties to the arbitration agreement must agree that the determination of their substantive rights by a 
neutral third person acting as the arbitral tribunal would be final and binding upon them. 

v. Mere usage of ‘arbitration’ or ‘arbitrator’ words does not make an agreement as an ‘arbitration agreement’. 

vi. Dispute (present or future) must be proposed to be dealt with. 

vii. The dispute shall not be legally prohibited from being arbitrated. 

viii. Signature is only required when the arbitration agreement is contained in a contract i.e. in one set of 
documents. However, no signature is required if the arbitration agreement is contained in correspondence or 
exchange of pleadings. 

Arbitration agreement through reference 
Parties to an agreement/contract may refer therein to terms of any other agreement which consists of 
‘arbitration clause’ as well. In such case that arbitration clause shall extend to them by virtue of such reference. 

Termination of an arbitration agreement 
Ways of TERMINATION of an arbitration agreement. 

a. Mutual consent 
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b. If principal contract is terminated by way of discharge (completion) or novation (replace by new), the 
arbitration agreement is terminated as well. 

However,  if the principal contract is breached, then the arbitration agreement survives because of the 
operation of the doctrine of separability. 

c. Death DOES NOT terminate the arbitration agreement.  It shall be enforceable by or against the legal 
representatives of the deceased. 

d. Operation of law. 

Arbitral Tribunal 
a. Sole arbitrator or more than one arbitrator would both still be referred to as arbitral tribunal. 

b. Arbitral Tribunal is not an expert who gives an opinion, but more like a judge who applies the law & 
provisions. 

c. In India, appointment and termination (removal) of arbitral tribunal is regulated by the Arbitration and 
Conciliation Act 1996. 

d. The different authorities which have the power for appointment and removal are the District Court (Court), 
High Court and Supreme Court of India. 

Who can be arbitrator? 
Any person capable of contracting. 

Appointment of Arbitral Tribunal 
1. Principle of Party Autonomy is an important principle. 

2. It is the ‘freedom of the parties to choose’: 

a. procedure, b. venue,  c. seat (legal system/laws) or  d. Arbitrators. 
3. There is no strict procedure for appointment. The liberty is with the parties. They can use a simple method or 

complex one as they feel comfortable. 

4. The most common PROCEDURES are:  

a. The parties will jointly appoint.  

b. Each party will appoint one and the two arbitrators would appoint the rest.  

c. Appointment would be made by an unrelated person or institution e.g. President of ICAI, President FICCI, 
etc.  

Other cases: (Sec 11 Arbitration and Conciliation Act 1996 deals with this) 

I. NO APPOINTMENT PROCEDURE DECIDED.  

The parties shall jointly appoint arbitrator. 

a. If only one arbitrator is to be appointed, then one of the parties can send a shortlist of names to the other. 
The other party shall accept there from, or if they can’t find suitable name to accept, and then send their own 
list of names back to the first party. This shall continue till one name is shortlisted. 

b. If more than one is to be appointed (say 3), either party shall appoint one arbitrator each. Thereafter the 
appointed arbitrators shall appoint the third. In case of 5 arbitrators, each party appoints 2 and then the 4th so 
appointed arbitrators; appoint a 5th arbitrator as the presiding arbitrator. 

II. PROCEDURE IS DECIDED, BUT REQUIRED ACTION IS NOT TAKEN THEREUNDER.  

In such situations the parties would have to approach the authorities designated under the Arbitration and 
Conciliation Act 1996 for appointment of arbitrators. The designated authority is either the Supreme Court of 
India (for international commercial arbitration) or the High Court (for domestic arbitration). The law 
prescribes a detailed procedure for appointment of arbitrators, but what is important is that even when the 
court steps in it firstly requires parties to take action, and if that does not happen, only in the last instance it 
does step in to appoint arbitrators. 

 

Sec 10: Number of Arbitrators 
1. The parties are free to determine the no. of arbitrators, provided that it shall not be an even number.  

2. Failing the determination referred to in sub-section (1), the arbitral tribunal shall consist of a sole arbitrator. 

a. So the number of arbitrators by default is atleast one. 

b. The parties can increase this number, but not even number of arbitrators, as there may be a tie\deadlock. 

c. In Narayan Prasad Lohia v. Nikunj Kumar Lohia the Supreme Court has held that even number of 
arbitrators can be appointed, as it may not always be that there is a deadlock. Though this rarely happens. 
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d. Pros of more than one Arbitrators: 

i. There is higher quality of arbitral awards, as there is more discussion amongst arbitrators. 

ii. There is wider range of expertise at display, as the arbitrators can come from varying fields of work. 

e. Cons  of more than one Arbitrators: 

i. There is a difficulty to bring together all the Arbitrators at a particular time. 

ii. The fees increase. 

Requirements of an arbitral tribunal 
a. Arbitrator can be of any Nationality. Mere fact that one party shares a common nationality with the Arbitral 

Tribunal, it does not mean there is a bias. 

b. Arbitral Tribunal shall be capable to Contract. In other words they are not disqualified under Indian 
Contract Act 1872. 

c. Arbitral Tribunal shall not be biased and act independently and impartially: 

i. Bias - test of bias is whether a reasonable person, in possession of relevant information, would have 
thought that bias was likely and the matter was likely to be disposed in a particular way. 

This is important as under  “Sec 18 : BIASED OUTCOME IS NOT AN OUTCOME UNDER LAW” 

ii. Independence – is lack of presence of certain relationship between the arbitrator and a party such as 
previous employment, creditor, etc. 

iii. Impartiality – is lack of the state of mind of the arbitrator i.e. by his / her behaviour the arbitrator gives 
an impression that they are favouring one party over the other. 

d. Sec 12 : Arbitrator shall disclose IN WRITING any circumstance: 

i. Such as a direct or indirect, relationship or interest, in the party or matter disputed, which is likely to 
give rise to doubts on his independence and impartiality. 

ii. Which are likely to affect his ability to devote time and complete arbitration in 12 months 

e. The parties may waive the doubts as to independence before appointment and appoint that arbitrator 
anyways. But the parties cannot at a later stage challenge the award on the grounds of bias, if they had 
waived it before appointment. 

f. Select cases depicting doubts: 

i. arbitrator is an employee, consultant, advisor or has any other past or present business relationship with 
a party,  

ii.  the arbitrator currently represents the lawyer or law firm acting as counsel for one of the parties  

iii. the arbitrator has given legal advice or provided an expert opinion on the dispute to a party or an affiliate 
of one of the parties  

iv. a close family member of the arbitrator has a significant financial interest in one of the parties or an 
affiliate of one of the parties  

v.  the arbitrator is a legal representative of an entity that is a party in the arbitration  

vi.  the arbitrator has a significant financial interest in one of the parties or the outcome of the case  

vii. the arbitrator has previous involvement in the case. 

Duties and liabilities of arbitrator 
i. Conduct the arbitral proceedings WITHOUT DELAY. It does not mean that just for the sake of finishing the 

dispute faster arbitration should be sought. But so that unnecessary delays and procedures of litigation can 
be bypassed. 

ii. Remain at all times impartial i.e. treat both parties equally.  A BIASED OUTCOME IS NO OUTCOME, AND 
WOULD NOT BE ACCEPTABLE UNDER LAW (Section 18). 

iii. Keep all matters concerning arbitration CONFIDENTIAL. All parties are bound by this also. 

iv. The award should be a REASONED AWARD (SECTION 31). In other words, the arbitrators should discuss the 
matter with each other thoroughly and THROUGH A MAJORITY render the award (SECTION 29). 

v. Avoid unilateral communication with one party 

vi. Ensure all documents and communication received from one party is communicated to the other party 

vii. Ensure that the award and all other decisions comply with legal requirements. 

viii. Ensure that he/she himself at all times comply with legal requirements associated with arbitrator. If not, the 
award can be challenged. 

Termination, Removal and substitution of arbitral tribunal 
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a. Voluntary termination by arbitrator. In case the arbitrator wants to leave, he shouldn’t be retained. 

b. Unanimous decision of parties to terminate arbitrator. 

c. Operation of law:  

Sec 14: Ill health, loss of interest, prohibition by law on appointment, applicable to arbitrator. 

Sec 25: Parties do not want to arbitrate at all. 

Sec 29A: Failure to make award within 12 months. 

Sec 32: Once final award is made. 

d. Court removes arbitrator (Sec 12 & 13). 

Challenge against the Arbitrator 
a. Firstly, the challenge shall be made against the Arbitrator/Arbitral Tribunal. 

b. After this, if still unsatisfied, the party approaches 

i. District Court (for domestic arbitration) and  

ii. High Court (for international commercial arbitration) 

Procedure post termination of Arbitrator 
a. A new arbitrator shall be appointed using the method previously applied. 

b. If due to some reason it cannot be so appointed, the parties shall approach: 

i. Supreme Court of India (in international commercial arbitration) or  

ii. High Court (for domestic arbitration) for appointment. 

Arbitral Award 
a. An award is a conclusive determination as to the questions, issues or disputes that are put forward before the 

arbitral tribunal. 

b. An arbitral award is given by the arbitral tribunal as a decision on various issues in a matter which the parties 
had placed before the arbitral tribunal. 

c. General principles of Arbitral Award: 

i. Only party to Arbitration can challenge the award. Outsiders cannot. 

ii. Challenge can be made to : 

District Court and High Court for Domestic Arbitration. 

High Court only for International Commercial Arbitration 

iii. Challenge to be made within 3 months and may be extended by further 30 days maximum. 

iv. Consequences of challenge against Arbitral Award to Court : 

 Set aside: The Arbitral Award loses all value. 

 Confirm: The Arbitral Award retains its value in its entirety. 

 Modify: Some parts of the Arbitral Award lose value or changes are made, thereby saving it from being 
set aside. 

 Remit: The Arbitral Award shall be sent back to Arbitral Tribunal for rectification, failing which it is set 
aside. 

v. ENFORCEMENT: Where the time for making an application to set aside an award has expired, or when such 
application was made but it was rejected then the award can be enforced. There is no automatic stay on 
enforcement; it must be requested by the party by making the application. 

d. Types of awards: 

i. Final award: adjudicates on the issues submitted to arbitration, in full conclusion thereof. 

ii. Interim award: there can be two types of interim awards, one which remains in force till the final award is 
rendered, and another is final as regards the matters it deals with. 

iii. Settlement award: here the arbitrator ASSISTS the parties to arrive at a settlement of dispute without 
arbitration proceeding. Later the Settlement award is included in the Final award given for those disputes 
that were arbitrated in an arbitration proceeding. 

iv. Additional award: after Final award, if it’s found that certain issues still remained unresolved, then within 
30 days of receipt of final award, parties can request Arbitral Tribunal to make Additional award 
considering unresolved matters.  

e. Requirements of an Arbitral Award: 

i. Made by majority. 

ii. Made in writing. 
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iii. Signed by majority. All arbitrators’ signs may not be possible, as they disagree. But reason of missing signs 
must be recorded. 

iv. Must be dated. 

v. Must be reasoned ( i.e. a chronicle of how the decision was arrived at must be included in it.) 

vi. Must NOT be vague. It should specify all parameters in detail and not be open for ambiguity or doubt. 

vii. Should be capable of being performed, and not unrealistic. 

viii. Should be in line with public policy (i.e. it must be within confines of greater laws). 

ix. Award must be delivered after signing, to all parties.   

Challenging an Award 
An arbitral award can be challenged on specific grounds only. In an appeal both questions relating to law and  

fact can be raised. In a review only specific grounds are permissible and are not the same as an appeal. 

GROUNDS NOTED ARE: 

a. under Section 13 – challenge of bias against the arbitral tribunal. 

b. under Section 16 – overstepping of jurisdiction by the arbitral tribunal. 

In both cases above first challenge lies with the Arbitral Tribunal itself. If it does not take any corrective action 
then the Arbitral Award given by it can be challenged in court. 

c. under Section 34 – specific grounds for reviewing an award 

Total 7 grounds, first 5 need to be raised by party, remaining 2 can be suo motu reviewed by the Court. 

GROUNDS TO BE RAISED BY THE PARTY: 

i. Contractual and Personal Incapacity of the parties. 

ii. Invalid Arbitration Agreement 

iii. Party is not given proper notice about appointment of arbitrator or arbitral proceedings. 

iv. The award deals with disputes not submitted to arbitration 

v. Arbitral tribunal or procedure was not in accordance with necessary requirements under the law. 

GROUNDS COURT CAN RAISE ITSELF: 

i. the subject matter of the dispute is not capable of settlement by arbitration (arbitrability). 

ii. the award is in contravention of the public policy of India. 

CONCILIATION 
Arbitration is one of many “Alternate Dispute Resolution” methods. Amongst others we can use “Conciliation”. 

In arbitration there is an ‘adversarial’ relation, meaning that the parties are adversaries wanting to ‘win’. 

Conciliation can be defined as “a process of getting the parties to come to an agreement about a common 
problem / dispute through confidential discussion and dialogue”. 

Features of Conciliation: 

a. Parties should admit voluntarily to Conciliation, they cannot be forced. Thus autonomy and consent are with 
parties. 

b. Solution is to be found in a way which suits both parties, without making any party worse-off. Unlike 
arbitration where “win-lose” type competitiveness is displayed. 

c. The Conciliator(s) try to assist by crafting a manner that is best suited by sharing of information for amicable 
settlement. 

d. The outcome i.e. settlement as an end result of the conciliation process is final and binding between the 
parties.  

e. The information flow between parties and conciliator(s) is confidentially maintained from outsiders. Internal 
interchanges however, between a party and conciliator(s) are shared amongst the parties, unless specifically 
prohibited. 

Conciliation in India 
1. In India conciliation is governed by the Arbitration and Conciliation Act, 1996 and by Section 89 of the Code 

of Civil Procedure 1908. 

2. Any dispute arising out of a legal relationship, whether contractual or not, can be conciliated. 

3. Number of Conciliator(s): 1 to 3 (Sec 63) 

4. Appointment to be made by parties themselves OR parties may request any institution or person to appoint 
on their behalf (Sec 64). 

5. Appointed Conciliator(s) shall be Impartial and Independent. (Sec 64) 
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6. Procedure: The parties submit their written statements and documents and evidences to the Conciliator(s). 
After which there is an interchange of the same to all parties. Finally, the Conciliator will discuss and assist to 
find the best crafted solution.(Sec 65) 

7. When the conciliation proceedings are ongoing parties cannot start arbitration proceedings or approach a 
court regarding the same dispute which is part of conciliation proceedings. THE EXCEPTION TO THIS RULE IS 
THAT WHEN IT CONCERNS PRESERVING ITS RIGHT, THE PARTY CAN APPROACH A COURT OR INITIATE 
ARBITRATION. (Section 77) 

 

Conciliation Vs. Mediation 
Conciliation Mediation 

1. Conciliator(s) play more proactive role. 1. Mediator plays a facilitative role.  

2. Conciliator himself may suggest solutions in addition 
to the ones placed forth by the parties. 

2. Mediator merely guides the path and solutions are 
brought in by the parties.  

3. Conciliator(s) provide a ‘settlement agreement’ 
which is executable as a decree of court. 

3. Mediation results in agreement with parties, which 
is enforceable by law.  

4. Conciliation is governed by Arbitration & 
Conciliation Act 1996. 

4. Mediation is governed by Sec 89 of CPC, 1908. 

5. Breach of agreement will be dealt in mechanism laid 
by Arbitration & Conciliation Act, 1996. 

5. Breach of agreement will be dealt with as a “Breach 
of Contract”.  

6. Both processes need confidentiality. 

 

Settlement Agreement (Memorandum of Conciliation) 
i. It is in writing. 

ii. Made by the parties, or conciliator on their behalf. 

iii. Conciliator has to authenticate it. 

iv. It has same status as an arbitral award. Enforced under CPC 1908. 

Confidentiality 
The conciliation proceedings and its outcome are subject to stringent confidentiality requirements.  

a. Both the conciliator and the parties are required to keep all matter relating to the proceedings and the 
settlement agreement confidential. The only exception is when disclosure becomes necessary for purposes of 
implementation and enforcement of the settlement agreement.   

b. The Conciliator cannot act as an arbitrator or representative of any of the party in arbitral or judicial 
proceedings in respect of the dispute that was subject of conciliation proceedings. 

c. None of the views expressed, suggestions made, admissions by parties, or proposals made could be relied 
upon or introduced as evidence in arbitral or judicial proceedings, irrespective of whether or not those 
proceedings relate to dispute that was the subject of arbitral or judicial proceedings.  

Breach of confidentiality would vitiate (impair) the arbitral or judicial proceedings they are attempted to be 
utilised in. 


