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5. 1 Board Effectiveness – Issues and Challenges 

Chapter 5 

Board Effectiveness – 

Issues and Challenges    
 

5.1 Directors  
 

Who are board of 
directors? 

▪ A board of directors is a body of elected or appointed members who jointly 
oversee the activities of a company.  

▪ They are also referred as board of governors, board of managers, board of 
regents, board of trustees, or simply referred to as "the board". 

Section 2(10) of 
the Companies 
Act, 2013 

▪ “Board of Directors” or 
“Board”, in relation to a 
company means  

 

— The collective body of directors of the 
company  

— appointed to the Board of the 
Company. 

Role of board  The board’s role is to provide entrepreneurial leadership of the company within 
a framework of prudent and effective controls which enables risk to be assessed 
and managed. 

 

5.2 Role of Directors 
 

1. To establish the 
Vision & 
Mission 
Statement 

Based on the value of quality, openness, integrity, responsibility and 
accountability, board members and employees should act in the best interest of 
achieving the organization’s mission and vision at all times. 

2. Strategic 
Direction and 
advice 

▪ Boards are in an excellent position to provide input and advice to the CEO 
and the top management regarding the company’s strategic direction.  

▪ As the directors are not involved in day‐to‐day development of strategy, 
however, they are in a position to provide an objective and detached view 
of its potential effectiveness. 

3. Overseeing 
Strategy 
Implementation 
and performance 

▪ It is the duty as well as the power of the Board to appoint the CEO and 
other senior management officers and specialist officers of the company.  

▪ The Board has to be involved in planning the development of senior 
management. 

4. Ensuring 
Stakeholder 
Relations 

▪ To serve as a communications link with members and other stakeholders of 
an organization.  

▪ Organization can accomplish this by informing people of upcoming events, 
promoting items of interest and providing newsworthy information.  

▪ To serve as a communication link with the general public promote the 
organizations purpose, goals and objectives, programs and activities before 
the public to foster awareness, accomplishments and opportunities for 
involvement. 

5. Risk Mitigation ▪ Directors are expected to identify and manage obstacles that may prevent 
the organization from reaching its goals.  
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▪ In managing risk, directors have a responsibility to owners to foresee what 
could affect the organisation and to make sure plans are in place that will 
minimise the impact of events or changes that will have a negative effect 

6. Procuring 
resources 

▪ Financial resources, human resources, technological resources, business 
relationship are the key resources that are essential to an organization’s 
success.  

▪ Boards play an important role in helping the organization procuring the 
resources. 

 

5.3 Governance Functionaries 
 

Executive Director 
 

▪ The term executive director is usually used to describe a person who is both 
a member of the board and who also has day to day responsibilities in 
respect of the affairs of the company. 

▪ Executive directors perform operational and strategic business functions such 
as –  
- managing people 
- looking after assets 
- hiring and firing 
- entering into contracts  

▪ Executive directors are usually employed by the company and paid a salary, 
so are protected by employment law. 

Section 2(54) of the Companies Act, 2013 defines Managing Director as – 
▪ "managing director" means a director who, by virtue of articles of a company or an agreement with the 

company or of a resolution passed by the company in general meeting or by its Board of directors,, is entrusted 
with substantial powers of management of the affairs of the company and includes a director occupying the 
position of a managing director, by whatever name called. 

▪ The explanation to section 2(54) excludes administrative acts of a routine nature when so authorised by the 
Board such as the power to affix the common seal of the company to any document or to draw and endorse any 
cheque on the account of the company in any bank or to draw and endorse any negotiable instrument or to sign 
any certificate of share or to direct registration of transfer of any share, from the substantial powers of 
management. 

Non Executive 
Director 

▪ They are not in employment of the company.  
▪ They are the members of the Board, who normally do not take part in the 

day‐to‐day implementation of the company policy.  
▪ They are generally appointed to provide the company with the benefits of 

professional expertise and outside perspective to the board.  
▪ They play an effective role in governance of listed companies, but they may 

or may not be independent director. 

Shadow Director ▪ Shadow Director is a person who is not formally appointed as a director, 
but in accordance with whose directions or instructions the directors of a 
company are accustomed to act.  

▪ A person is not a shadow director merely because the directors act on 
advice given by him in a professional capacity. 

▪ Holder of controlling or majority stock (share) of a private firm who is not 
(technically) a director and does not openly participate in the firm’s 
governance, but whose directions or instructions are routinely complied 
with by the employees or other directors.  

▪ In the eyes of law, he or she is a de facto director and is held equally liable 
for the obligations of the firm with the other de facto and de jure directors.  

Woman Director Proviso 2 to Section 149 Minimum one woman director 
Rule 3 of the Companies Following class of companies shall have at least 
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(Appointment and 
Qualification of 
Directors) Rules, 2014 

one woman director: 
▪ Every Listed Company; 
▪ Every other public Company having: 

- Paid-up capital of 100 crore rupees or more; 
or 

- Turnover of 300 crore rupees or more 

Resident Director Proviso 3 to Section 149 — Minimum 1 director  
— Who has stayed in India for a total period of not 

less than 182 days in the previous calendar 
year. 

Nominee Director ▪ Non‐executive director 
▪ Appointed on behalf of an interested party 

Naresh Chandra 
Committee 

Its report stated that ‘nominee director’ will be 
excluded from the pool of directors in the 
determination of the number of independent 
directors. 

Clause 49 ▪ Nominee directors appointed by an institution, which 
▪ has invested in or lent to the company shall be deemed 

to be independent directors. 

Section 
149(6) of the 
Companies Act, 
2013 

Excludes nominee director from being considered as 
Independent. 

Lead Independent 
Director 

▪ Internationally, it is considered a good practice to designate an independent 
director as a lead independent director or senior independent director. 

▪ He coordinates the activities of other nonemployee directors and advises 
chairman on issues ranging from the schedule of board meetings to 
recommending retention of advisors and consultants to the management. 

Chairman ▪ The responsibility for ensuring that boards provide the leadership which is 
expected of them is that of their chairman.  

▪ Chairmen, however, have no legal position;  
▪ They are whoever the board elects to take the chair at a particular meeting. 

Boards are not bound to continue with the same chairman for successive 
meetings. 

▪ In law, all directors have broadly equal responsibilities and chairmen are no 
more equal than any other board member.  

▪ Chairmen are an administrative convenience and a means of ensuring that 
board meetings are properly conducted. 

Chief Executive 
Officer (CEO) 

Section 2(18) of the 
Companies act, 2013 

— an officer of a company,  
— who has been designates as such by it. 

Appointment  ▪ Board appoints the CEO 
▪ Appointment is based on the criterion of his  

— capability and  
— competence to manage the company effectively 

Responsibilities ▪ Developing and implementing highlevel strategies,  
▪ Making major corporate decisions, 
▪ Managing the overall operations and resources of a 

company, 
▪ Acting as the main point of communication between 

the board of directors and the corporate operations 
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Clarification by MCA 
Whether the provision regarding Resident Director is applicable in the current calendar/financial year. 
▪ The matter has been examined. It has been clarified that the, residency requirement' would be 

reckoned from the date of commencement of section 14 of the Act i.e. 1st April, 2014, The first 
,previous calendar year, for compliance with these provisions would, therefore, be Calendar year 
2014. The period to be taken into account for compliance with these provisions will be the remaining 
period of calendar year 2014 i.e. 1st April to 31st December). Therefore, on a proportionate basis the 
number of days for which the director(s) would need to be resident in India. during Calendar 
year.2014, shall exceed 136 days. 

▪ Regarding newly incorporated companies it is clarified that companies incorporated between 
1.4.2014 to 30.9.2014 should have a resident director either at the incorporation stage itself or within 
six months of their incorporation. Companies incorporated after 30.9.2014 need to have the resident 
director from the date of incorporation itself. 

 

5.4 Independent Director 
 

As per section 2(47) of 
the  Companies Act, 
2013, 

 Means  
 

- an independent director  
- referred to in section 149(6) 
 

As per Birla Committee “Independent 
directors are 
directors” 

▪ who apart from receiving director’s remuneration  
▪ do not have any other material pecuniary relationship or 

transactions with  
- the company, 
- its promoters,  
- its management or 
- its subsidiaries,  

▪ which in the judgment of the Board may affect their 
independence of judgment”. 

Role of independent 
director 

Independent directors are required because they perform the following 
important role – 
(i) Balance the often conflicting interests of the stakeholders. 
(ii) Facilitate withstanding and countering pressures from owners. 
(iii) Fulfill a useful role in succession planning. 
(iv) Act as a coach, mentor and sounding Board for their full time 

colleagues. 
(v) Provide independent judgment and wider perspectives. 

Who is an 
independent director 
Section 149(6) of 
Companies Act, 2013 
 
 
 
 

▪ A director other than a Managing Director or  
▪ A Whole‐Time Director or  
▪ A Nominee Director 
▪ Who 
 
 
 

- in the opinion of the Board, is a person of integrity and 
possesses relevant expertise and experience; 

- is or was not a promoter of the company or its holding, 
subsidiary or associate company; 

- who is not related to promoters or directors in the 
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-  company, its holding, subsidiary or associate company; 
- has or had no Pecuniary Relationship 

➢ with the company, 
➢ its holding, 
➢ subsidiary or 
➢ associate company, or 
➢ their promoters, or 
➢ directors, 
➢ during the two immediately preceding financial years or 

during the current financial year; 
- neither himself nor any of his relatives— 

➢ holds or has held the position of a 
• Key Managerial Personnel or 
• is or has been Employee 
• of the company or its holding, subsidiary or associate 

company 
• in any of the three financial years immediately 

preceding the financial year in which he is proposed 
to be appointed; 

➢ is or has been an employee or proprietor or a partner, in 
any of the three financial years immediately preceding 
the financial year in which he is proposed to be 
appointed, of— 
• a firm of auditors or company secretaries in practice 

or cost auditors of the company or its holding, 
subsidiary or associate company; or 

• any legal or a consulting firm that has or had any 
transaction with the company, its holding, subsidiary 
or associate company amounting to ten per cent or 
more of the gross turnover of such firm; 

➢ holds together with his relatives two per cent or more of 
the total Voting powerof the company; or 

➢ is a Chief Executive or Director, by whatever name 
called, 
• of any non profit organisation 
• that receives Twenty‐Five per cent or more 
• of its receipts from 
• the company, 
• any of its promoters, 
• directors or 
• its holding, subsidiary or associate company or 
• that holds two per cent or more 
• of the total voting power of the company; 

- possesses such other qualifications as may be prescribed. 

 
 
 
 
 
 
 

▪ none of whose relatives has or had Pecuniary Relationship or 
Transaction with the company, its holding, subsidiary or associate 
company, or their promoters, or directors, 
- amounting to two per cent or more of its gross turnover or total income or 
- fifty lakh rupees or 
- such higher amount as may be prescribed, 
- whichever is lower, 
- during the two immediately preceding financial years or during 



 

Ca Varun Jain I B.Com., M.Com., LLB, CA, CS 

5. 6 Board Effectiveness – Issues and Challenges 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

-  the current financial year; 
▪ who, neither himself nor any of his relatives— 

- holds or has held the position of a key managerial personnel or is or 
has been employee of the company or its holding, subsidiary or 
associate company in any of the three financial years immediately 
preceding the financial year in which he is proposed to be 
appointed; 

- is or has been an employee or proprietor or a partner, in any of the 
three financial years immediately preceding the financial year in 
which he is proposed to be appointed, of— 
➢  a firm of auditors or company secretaries in practice or cost 

auditors of the company or its holding, subsidiary or associate 
company; or 

➢ any legal or a consulting firm that has or had any transaction 
with the company, its holding, subsidiary or associate company 
amounting to ten per cent. or more of the gross turnover of such 
firm; 

- holds together with his relatives two per cent. or more of the total 
voting power of the company; or 

- is a Chief Executive or director, by whatever name called, of any 
nonprofit organisation that receives twenty-five per cent. or more of 
its receipts from the company, any of its promoters, directors or its 
holding, subsidiary or associate company or that holds two per cent. 
or more of the total voting power of the company; or 

▪ who possesses such other qualifications as may be prescribed. 

Meaning of 
Independent Director 
under Regulation 
16(1)(b) of SEBI 
(LODR) Regulations 

The expression ‘independent director’ shall mean a non-executive director, 
other than a nominee director of the listed entity. 
(i) who, in the opinion of the Board, is a person of integrity and possesses 

relevant expertise and experience; 
(ii) who is or was not a promoter of the listed entity or its holding, 

subsidiary or associate company; 
(iii) who is not related to promoters or directors in the listed entity or its 

holding, subsidiary or associate company; 
(iv) who, apart from receiving director's remuneration, has or had no 

material pecuniary relationship with the listed entity, its holding, 
subsidiary or associate company, or their promoters, or directors, 
during the two immediately preceding financial years or during the 
current financial year; 

(v) none of whose relatives has or had pecuniary relationship or 
transaction with the listed entity, its holding, subsidiary or associate 
company, or their promoters, or directors, amounting to two per cent. 
or more of its gross turnover or total income or fifty lakh rupees or 
such higher amount as may be prescribed, whichever is lower, during 
the two immediately preceding financial years or during the current 
financial year; 

(vi) who, neither himself nor any of his relatives — 
(A) holds or has held the position of a key managerial personnel or is 

or has been employee of the listed entity or its holding, subsidiary 
or associate company in any of the three financial years 
immediately preceding the financial year in which he is proposed 
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to be appointed; 
(B) is or has been an employee or proprietor or a partner, in any of the 

three financial years immediately preceding the financial year in 
which he is proposed to be appointed, of — 
(a) a firm of auditors or company secretaries in practice or cost 

auditors of the listed entity or its holding, subsidiary or 
associate company; or 

(b) any legal or a consulting firm that has or had any transaction 
with the listed entity, its holding, subsidiary or associate 
company amounting to ten per cent or more of the gross 
turnover of such firm; 

(C) holds together with his relatives two per cent or more of the total 
voting power of the listed entity; or 

(D) is a Chief Executive or director, by whatever name called, of any 
non-profit organisation that receives twenty-five per cent or more 
of its receipts or corpus from the listed entity, any of its promoters, 
directors or its holding, subsidiary or associate company or that 
holds two per cent or more of the total voting power of the 
company; 

(E) is a material supplier, service provider or customer or a lessor or 
lessee of the company; 

(vii) who is not less than 21 years of age. 
Explanation — for the purposes of this section, “nominee director” means a 
director nominated by any financial institution in pursuance of the provisions of 
any law for the time being in force, or of any agreement, or appointed by any 
Government, or any other person to represent its interests. 

Who shall appoint 
Independent 
Director? 

▪ Section 149(4) read with Rule 4 of the Companies (Appointment and 
Qualification of Directors) Rules, 2014  

▪ provides that every listed company shall have at least 1/3rd of the total 
number of directors and the following class or classes of Companies 
shall have at least 2 directors as independent directors- 
- The Public Companies having paid up share capital of ten crore 

rupees or more; or 
- The Public Companies turnover of one hundred crore rupees or more; 

or 
- The Public Companies which have, in aggregate, outstanding loans, 

debentures and deposits, exceeding fifty crore rupees: 
Note - The provision of independent director shall not apply to Section 8 
Companies. 

Qualifications of an 
Independent Director 

▪ An independent director shall possess appropriate  
- skills,  
- experience and  
- knowledge 

▪ in one or more fields of  
- finance,  
- law,  
- management,  
- sales,  
- marketing,  
- administration,  
- research,  
- corporate governance, 
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- technical operations or  
- other disciplines related to the company’s business. 

Manner of selection of 
an Independent 
Director 
[Section 150 (1)] 

Selected from 
a data bank 

▪ independent directors may be selected from a data bank 
of eligible and willing persons maintained by the 
agency. 

▪ Such agency shall put data bank of independent 
directors on the website of MCA or any other notified 
website. 

Approved by 
members 

▪ appointment of independent directors has to be 
approved by members  

▪ in a General meeting and  
▪ the explanatory statement annexed to the notice must 

indicate justification for such appointment. 
Application 
to the agency 

▪ Any person who desires to get his name included in the 
data bank of independent directors  

▪ shall make an application to the agency in Form DIR-1. 
▪ The agency may charge a reasonable fee from the 

applicant for inclusion of his name in the data bank of 
independent directors 

Change in 
data bank 

▪ An existing or applicant of such data bank of 
independent directors  

▪ shall intimate any changes in his particulars  
▪ within 15 days of such change to the agency 

Declaration of 
Independence 

▪ A statement/ declaration by an independent director that he meets the 
criteria of independence, is a good governance practice.  

▪ Companies are encouraged to obtain such a certificate at the time of 
appointment as well as annually. 

▪ every independent director shall at the first meeting of the Board in 
which he participates as a director and thereafter at the first meeting of 
the Board in every financial year or whenever there is any change in the 
circumstances which may affect his status as an independent director, 
give a declaration that he meets the criteria of independence. 

Code of Conduct ▪ The independent directors shall abide by the 
▪ provisions specified in Schedule IV. 
▪ It is a guide to professional conduct for independent directors. 
▪ Adherence to these standards by independent directors and 
▪ fulfillment of their responsibilities in a professional and faithful manner 
▪ will promote confidence of the investment community, 
▪ particularly minority shareholders, regulators and companies 
▪ in the institution of independent directors. 

Tenure of an 
Independent Director 

▪ Independent director shall hold office for a term up to five consecutive 
years on the Board of a company and  

▪ Shall be eligible for reappointment for another term of up to five 
consecutive years on passing of a special resolution by the company. 

▪ Person who has already served as an independent director for five years 
or more in a company as on October 1, 2014 shall be eligible for 
appointment, on completion of his present term, for one more term of up 
to five years only. 

▪ No independent director shall hold office for two consecutive terms but 
shall be eligible for appointment as independent director after the 
expiration of three years of ceasing to be an independent director in the 
company. (Section 149(11)) (i.e., after 10 years a break of 3 years is 
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mandatory). 

Remuneration of 
Independent 
Directors 

▪ An independent director 
▪ shall not be entitled to any stock option and 
▪ may receive remuneration 
▪ by way of fee 
▪ provided under sub‐section (5) of section 197, 
▪ reimbursement of expenses for participation in the Board and other 

meetings and 
▪ profit related commission 
▪ as may be approved by the members. 

Legal Position of An 
Independent Director 

▪ An independent director; shall be held liable, only in respect of such acts 
of omission or commission by a company  

▪ which had occurred with his knowledge, attributable through Board 
processes, and with his consent or connivance or where he had not acted 
diligently. 

 

5.5 Company Secretary 

  

Section 2(24) of the 
Companies Act, 2013 

Company Secretary” 
or “Secretary” means 

— A company secretary as defined in clause 
section 2(1)(c) of the Company Secretaries Act, 
1980  

— Who is appointed by a company to perform the 
functions of a company secretary under this 
Act. 

Section 2(60) of the 
Companies Act, 2013 

The company secretary has also been included in the category of the officer of 
the company and shall be considered to be in default in complying with any 
provisions of the Companies Act, 2013. 

Appointment of 
company secretary  

Section 203 (2) of 
Companies Act, 
2013 

▪ Every whole‐time key managerial personnel of a 
company  

▪ shall be appointed by means of a resolution of the 
Board  

▪ containing the terms and conditions of the 
appointment including the remuneration. 

Rule of companies 
(Appointment and 
Remuneration of 
Managerial 
Personnel) Rules, 
2014 

Rule 8 Every listed company and every public 
company having paid up capital of 10 
crore or more rupees shall have whole‐ 
time Key Managerial personnel. 

Rule 8A Companies other than covered under rule 
8 which has paid up capital of 5 crore or 
more shall have a whole‐time Company 
Secretary. 

Functions and duties 
of a company 
secretary 

Section 205 of the 
Companies Act, 
2013 

a) to report to the Board about compliance with the 
provisions of this Act, the rules made thereunder 
and other laws applicable to the company; 

b) to ensure that the company complies with the 
applicable secretarial standards; 

c) to discharge such other duties as may be 
prescribed. 

Rule 10 of the 
Companies 
(Appointment and 

a) To guide the directors of the company regarding 
their duties, responsibilities and powers; 

b) To facilitate the convening of meetings; 
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Remuneration of 
managerial 
Personnel) 
Rules, 2014 

c) To attend Board Meetings, Committee Meetings 
and General Meetings; 

d) To maintain minutes of the meetings; 
e) To obtain the approvals from Board, General 

Meeting, Government and other authorities as 
required; 

f) To represent before various regulators, and other 
authorities; 

g) To assist the Board in the conduct of affairs of the 
company; 

h) To assist and advise the Board in ensuring good 
corporate governance; 

i) To assist and advise the Board in ensuring the 
compliance of corporate governance 
requirements and best practices; 

j) To discharge such other duties as specified under 
the Act or rules; 

k) To discharge such other duties as may be 
assigned by the Board from time to time 

 

5.6 Board Composition 

  

Section 149 of 
Companies Act 2013 

Every company shall have a Board of Directors consisting of individuals as 
directors and shall have— 
a) a minimum number of three directors in the case of a public company, 

two directors in the case of a private company, and one director in the 
case of a One Person Company; and 

b) a maximum of fifteen directors. 

First proviso Section 
149 of Companies Act 
2013 

A company may appoint more than fifteen directors after passing a special 
resolution.  

Second proviso 
Section 149 of 
Companies Act 2013 

Class or classes of companies as may be prescribed, shall have at least one 
woman director 

Other points of 
Section 149 

1) Every company existing on or before the date of commencement of this 
Act shall within one year from such commencement comply with the 
requirements of the provisions of subsection (1). 

2) Every company shall have at least one director who has stayed in India 
for a total period of not less than one hundred and eighty‐two days in 
the previous calendar year. 

3) Every listed public company shall have at least one‐third of the total 
number of directors as independent directors and the Central 
Government may prescribe the minimum number of independent 
directors in case of any class or classes of public companies. 

4) Every company existing on or before the date of commencement of this 
Act shall, within one year from such commencement or from the date 
of notification of the rules in this regard as may be applicable, comply 
with the requirements of the provisions of sub‐section (4). 

Section 151 of the 
Companies Act, 2013 

A listed company may have one director elected by such small 
shareholders in such manner and with such terms and conditions as may 
be prescribed. 
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For the purpose of this section “SMALL SHAREHOLDERS” means a shareholder 

holding shares of nominal value of not more than twenty thousand rupees or such 

other sum as may be prescribed. 
 

 

Board Charter 

5.7  Role of the Board  
 

(1) The principal functions and responsibilities of the Board relating to: 
(a) Strategies 
(b) Corporate Governance 
(c) Financial Management 
(d) Relationship with Senior Management 

(2) The Role of the Chairman 
(3) The Role of the CEO 
(4) The Role of the Company Secretary 
(5) Directors Code of Conduct 
(6) Conflicts of Interests 
(7) Related Party transactions 
(8) Board Members Qualifications, skills 
(9) Board Meetings 
(10) Delegation of Authority by the Board 

(a) Role & power of Committees 
(b) Committee Meetings 

(11) Protocol for media contact and comment 
(12) Hospitality and Gifts‐‐ not solicit such courtesies and will not accept gifts, services, benefits or 

hospitality that might influence, or appear to influence, the Directors’ and Officers’ conduct in 
representing the Company. 

(13) Board Evaluation 
(14) Directors liability insurance 
(15) Director Induction 
(16) Non‐Executive Director Remuneration 
(17) Director reimbursement of expenses 

5.8 Good Practices in Convening Board Meetings 
 
▪ Annual Calendar 
▪ Meeting Location 
▪ Board Meeting Frequency 
▪ Board Agenda: 
▪ Circulation of Notice & Agenda 
▪ Board Briefing Papers 
▪ The Information Requirements for Board Meetings 

Preparation of Agenda - Key success factors for setting the agenda include –  

▪ Agendas should strike a balance between reviews of past performance and forward-looking issues. 

▪ Strategic issues require more time for debate so it is a good practice that the allocated discussion time is 

indicated in the agenda. 

▪ Some issues will need to be brought to the board several times as projects progress and circumstances 

develop. 
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5.9 Provisions Regarding Meetings of the Board  

  

Meetings of the 
board 

Section 173 of 
Companies 
Act, 2013 

▪ The Act provides that the First Board Meeting should be 
held within 30 days of the date of Incorporation. 

▪ In addition to the first meeting to be held within 30 days of 
the date of incorporation, there shall be minimum of 4 
Board meetings every year and not more 182 days shall 
intervene between two consecutive Board meetings. 

▪ In case of One OPC, SMC And Dormant Company, 
minimum 1 Board meeting should be conducted in each 
half of the calendar year and the gap between two meetings 
should not be less than 90 days. 

Notice of 
board 
meetings 

Time period of 
notice  

Minimum seven days notice  

Whom to notice  To every director at the registered address 
as available with the company. 

Mode of notice  The notice can be given by hand delivery or 
by post or by electronic means 

Short period 
notice  

▪ The Board meeting is called at shorter 
notice;  

▪ at least one independent director shall be 
present at the meeting. 

▪ If he is not present, then decision of the 
meeting shall be circulated to all 
directors and it shall be final only after 
ratification of decision by at least one 
Independent Director. 

Quorum for 
board meetings 
[Section 174 of 
Companies Act, 
2013] 
 
 

 

Total strength a) 1/3rd of total strength 
or 

b) two directors 

Resignations 
or removal of 
director 

▪ If due to resignations or removal of director(s), 
▪ the number of directors of the company is 
▪ reduced below the quorum as fixed by the Articles of 

Association of the company, 
▪ then, the continuing Directors 
▪ may act for the purpose of increasing the number of 

Directors 
▪ to that required for the quorum or 
▪ for summoning a general meeting of the Company. 
▪ It shall not act for any other purpose. 

Point to be 
noted  

▪ The participation by a director through Video Conferencing 
or other audio visual means shall also be counted. 

▪ If at any time the number of interested directors exceeds or 
is equal to 2/3rd of the total strength of the Board of 
directors, the number of directors who are not interested 
and present at the meeting, being not less than Two shall be 
the quorum during such time. 

Adjournment If the meeting shall be adjourned due to want of quorum, 
unless the articles provide shall be held to the same day at the 
same time and place in the next week or if the day is National 

Whichever is higher 
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Holiday, the next working day at the same time and place. 

Requirements 
and procedures 
for convening 
and conducting 
board’s meetings 
[Rule 3 of the 
companies 
(meetings of 
board and its 
powers) rules, 
2014] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1. ▪ Every Company shall make necessary arrangements to avoid failure of 
video or audio visual connection. 

2. ▪ The Chairperson of the meeting and the company secretary, if any, shall 
take due and reasonable care –  
- to safeguard the integrity of the meeting by ensuring sufficient security 

and identification procedures; 
- to ensure the availability of proper video conferencing or other audio 

visual equipment or facilities for providing transmission of the 
communications for effective participation of the directors and other 
authorized participants at the Board meeting; 

- to record the proceedings and prepare the minutes of the meeting; 
- to store for safekeeping and marking the tape recording(s) or other 

electronic recording mechanism as part of the records of the company 
at least before the time of completion of audit of that particular year; 

- to ensure that no person other than the concerned director are 
attending or have access to the proceedings of the meeting through 
video conferencing mode or other audio visual means; and 

- to ensure that participants attending the meeting through audio visual 
means are able to hear and see the other participants clearly during the 
course of the meeting, but the differently abled persons, may make 
request to the Board to allow a person to accompany him. 

3. ▪ The Notices of the meeting shall be sent to all the directors in 
accordance with the provisions of subsection (3) of section 173 of the 
Act. 

▪ The notice shall inform the option available and all information 
necessary to directors to participate through video conferencing mode 
or other audio visual means. 

▪ Director interested in participating through video conferencing or other 
audio visual means, shall communicate in advance and give prior 
intimation to that effect at the beginning of the calendar year and such 
declaration shall be valid for one calendar year. 

▪ In the absence of any such intimation from the director, it shall be 
assumed that the director will attend the meeting in person. 

4. ▪ At the commencement of the meeting, a roll call shall be taken by the 

  ▪  Chairperson when every director participating through video 
conferencing or other audio visual means shall state, for the record, the 
following namely : 

- name; 

- the location from where he is participating; 

- that he can completely and clearly see, hear and communicate with 
the other participants; 

- that he has received the agenda and all the relevant material for the 
meeting; and 

- (e) that no one other than the concerned director is attending or 
having access to the proceedings of the meeting at the location. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

5. ▪ After the roll call, the Chairperson or the Secretary shall inform the 
Board about the names of persons other than the directors who are 
present for the said meeting at the request or with the permission of the 
Chairman and confirm that the required quorum is complete.  

▪ It is clarified that a director participating in a meeting through video 
conferencing or other audio visual means shall be counted for the 
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purpose of quorum. 
▪ The roll call shall also be made at the conclusion of the meeting and at 

the recommencement of the meeting after every break to confirm the 
presence of a quorum throughout the meeting. 

6. ▪ With respect to every meeting conducted through video conferencing 
or other audio visual means, the scheduled venue of the meeting, shall 
be deemed to be the place of the said meeting and all recordings of the 
proceedings at the meeting shall be deemed to be made at such place. 

7. ▪ The Statutory Registers which are required to be placed in the Board 
meeting, shall be placed at the scheduled venue of the meeting and 
where such registers are required to be signed by the directors, the 
same shall be deemed to have been signed by the directors 
participating through electronic mode if they have given their consent 
to this effect and it is so recorded in the minutes of the meeting. 

8. ▪ Every participant shall identify himself for the record before speaking 
on any item of business on the agenda. 

▪ If a statement of a director in the meeting through video conferencing 
or other audio visual means is interrupted or garbled, the Chairperson 
or company secretary shall request for a repeat or reiteration by the 
director. 

9. ▪ If a motion is objected to and there is a need to put it to vote, the 
Chairperson shall call the roll and note the vote of each director who 
shall identify himself while casting his vote. 

10. ▪ No person other than the Chairperson, directors, Secretary shall be 
allowed access to the place where any director is attending the meeting 
either physically or through video conferencing without the permission 
of the Board. 

11. ▪ At the end of discussion on each agenda item, the Chairperson of the 
meeting shall announce the summary of the decision taken on such 
item along with names of the directors, if any, dissented from the 
decision taken by majority. 

▪ The Minutes shall disclose the particulars of the directors who attended 
the meeting through video conferencing or other audio visual means 

12. ▪ The draft minutes of the meeting shall be circulated among all the 

  ▪  directors within fifteen days of the meeting either in writing or in 
electronic mode as may be decided by the Board. 

▪ Every director who attended the meeting, shall confirm or give his 
comments, about the accuracy of recording of the proceedings in the 
draft minutes, within seven days or some reasonable time, after receipt 
of the draft minutes failing which his approval shall be presumed. 

▪ After completion of the meeting, the minutes shall be entered in the 
minute book as specified under section 118 of the Act and signed by the 
Chairperson. 

Matters Not To 
be dealt with in a 
Meeting through 
Video 
Conferencing or 
other Audio 
Visual Means 

Rule 4 ▪ The approval of the annual financial statements; 
▪ The approval of the Board’s report; 
▪ The approval of the prospectus; 
▪ The Audit Committee Meetings for consideration of accounts;  
▪ The approval of the matter relating to amalgamation, merger, 

demerger, acquisition and takeover. 
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Penalty for not 
giving notice 

Every officer of the company who is duty bound to give notice under this section 
if fails to do so shall be liable to a penalty of 20,000 Rupees. 

Section 118(10) Compliance with Secretarial Standards relating to Board Meetings 

 

5.10 Decision Making Process at the Meeting 
  

Process at the 
meeting 

▪ The Chairman and/or Managing Director should explain the proposal put up 
before the Board, the background and the expectation of the proposal. 

▪ The criticality and viability of the proposal should be explained and their 
views should be elicited from all angles. 

▪ The Board could then deliberate all these issues and come to a decision. 

Minutes of the 
Meeting 
Section 118 

▪ Every company shall prepare, sign and keep minutes of proceedings of every 
general meeting, including the meeting called by the requisitionist and  

▪ all proceedings of meeting of any class of share holders or creditors or Board 

of Directors or committee of the Board and 
▪ resolution passed by postal ballot within Thirty days of the conclusion of 

every such meeting concerned. 
▪ In case of meeting of Board of Directors or of a committee of Board, the 

minutes shall contain name of the directors present and also name of 
dissenting director or a director who has not concurred the resolution. 

— The chairman shall exercise his absolute discretion in respect of inclusion or 

non‐inclusion of the matters which is regarded as defamatory of any person, irrelevant 

or detrimental to company’s interest in the minutes. 

— Minutes kept shall be evidence of the proceedings recorded in a meeting. 
 

Confidentiality ▪ All board papers and proceedings should be considered to be highly 
confidential.  

▪ Board papers should not be shown or circulated to non‐directors.  
▪ Directors should take great care not to discuss or disclose any board meeting 

content or proceedings outside the boardroom. 

 
Adequacy of Minutes 
▪ Minutes are the written record of a board or committee meeting. Preparation of minutes of general, 

Board and committee meetings is a legal requirement under section 118 of Companies Act, 2013.The 
Company secretary should ensure compliance of the same accordingly. At a minimum, the minutes 
must contain: 
— Meeting location and date 
— Names of attendees and absentees 
— Principal points arising during discussion 
— Board decisions 

▪ Minutes record what actually happens at a meeting in the order in which it happened, regardless of 
whether the meeting followed the written agenda. The minutes are important legal documents and, 
by law, must be kept by the company. They also serve as important reminders of action to be taken 
between meetings. 

 

5.11 Separate Meetings      Schedule IV of the Companies Act, 2013 
 

Who chaired the 
meeting  

▪ Independent non-executive Director or  
▪ Senior/ lead independent director 

Responsibility of 
independent 

1) The independent directors of the company shall hold at least one meeting in 
a year, without the attendance of non-independent directors and members of 
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director to attend 
the meeting   

management; 
2) All the independent directors of the company shall strive to be present at 

such meeting; 

Why separate 
meetings held  

▪ To review the performance of non-independent directors and the Board as a 
whole; 

▪ To review the performance of the Chairperson of the company, taking into 
account the views of executive directors and non-executive directors; 

▪ To assess the quality, quantity and timeliness of flow of information between 
the company management and the Board that is necessary for the Board to 
effectively and reasonably perform their duties. 

Clause 49 ▪ The separate meeting of independent directors for all the listed companies. 

 

Responsibilities of Board 

5.12 Responsibilities Towards the Company 
 

▪ It acts in the best interest of the company. 
▪ The decisions it takes do not serve the personal interests of its members. 
▪ It helps the company in increasing its profits and turnover by following principles of equity, ethics and 

values. 
▪ It helps the company in building its goodwill. 
▪ It shares with the management the decision taken by them and the reasons thereof. 
▪ That the company has systems and means to best utilize the resources of the company and especially 

its intangible resources. 
 

5.13 Responsibilities Towards Management 
 

▪ It gives its guidance, support and direction to the management in every decision. 
▪ It acts as leader to inspire and motivate the management to perform their duties. 
▪ It encourages compliance and disclosures. 
▪ It trusts the management and gives it the freedom to act. 
▪ It does not dictate terms but take objective decisions. 
▪ It follows the company’s code of conduct and the other rules and the regulations of the company. 

5.14 Responsibilities Towards Stakeholders 

 
▪ Its every decision helps in the increasing the stakeholders value. 
▪ It does not act in a manner by which any stakeholder is prejudiced. 
▪ One stakeholder should not be benefited at the cost of the other. It must discourage restrictive or 

monopolistic activities for the undue benefit of the company.  
▪ That proper system is established and followed which helps in resolving the grievances of the 

stakeholders. 
▪ That company has policies for different class of stakeholders which are equally applicable. Such 

policies should be based on the principles of equity and justice. 
▪ That company discloses its policies to all the stakeholders. 
▪ The stakeholders are able to establish long term relationships based on trust and n confidence. 
 

5.15 Corporate Social Responsibility 
 

▪ The company complies with all the laws applicable to it whether they are the central laws or state laws. 



 

Ca Varun Jain I B.Com., M.Com., LLB, CA, CS 

5. 17 Board Effectiveness – Issues and Challenges 

▪ There are systems and checks to ensure that the above is complied. 
▪ That all the dues towards the government in the form of taxes, rates, etc. are paid on time. 
▪ It supports the initiatives taken by the government for the promotion of welfare and security of the 

nation. 
 

5.16 Difference between Directors and Managers 

 
Basis Directors Managers 

Leadership It is the board of directors who must 
provide the intrinsic leadership and 
direction at the top of the organization. 

It is the role of managers to carry 
through the strategy on behalf of the 
directors. 

Decision 
Making 

Directors are required to determine the 
future of the organization and protect its 
assets and reputation. They also need to 
consider how their decisions related to 
‘Stake‐holders’ and the regulatory 
framework. 

Managers are concerned with 
Implementing the decisions and the 
policies made by the board. 

Duties and 
responsibilities 

Directors have the ultimate responsibility 
for the longer‐term prosperity of the 
company. Directors are required in law to 
apply skill and care in exercising their 
duty to the company and are subject to 
fiduciary duties. If they are in breach of 
their duties or act improperly directors 
may be made personally liable in both 
civil and criminal law. On occasion, 
directors can be held responsible for acts 
of the company. Directors also owe certain 
duties to the stakeholders of the company. 

Managers have far fewer legal 
responsibilities. 

Relationship 
with 
shareholders 

Directors are accountable to the 
shareholders for the company’s 
performance and can be removed from 
office by them or the shareholders can 
pass a special resolution requiring the 
Directors to act in a particular way. 
Directors act as “Fiduciaries” of the 
shareholders and should act in their best 
interests but also taking into account the 
best interests of the company (as a 
separate legal entity) and the other 
stakeholders. 

Managers are usually appointed and 
dismissed by directors or 
management and do not have any 
legal requirement to be held to 
account. 

Ethics and 
values 

Directors have a key role in the 
determination of the value and ethical 
position of the company. 

Managers must enact the ethos, 
taking their direction from the 
board. 

Company 
Administration 

Directors are responsible for the 
company’s administration. 

While the related duties associated 
with company administration can be 
delegated to managers, the ultimate 
responsibility for them resides with 
the directors. 

Statutory 
Provisions on 

If a company becomes insolvent, law 
imposes various duties and 

These statutory provisions do not 
affect managers. 
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insolvency responsibilities on directors that may 
involve personal liability, criminal 
prosecution and disqualification. 

Statutory 
Provisions in 
general 

There are many other statutory provisions 
that can create offences on strict liability 
under which Directors may face penalties 
if the company fails to comply. A very 
wide range of statutes impose duties on 
Directors which are numerous. 

Generally managers are not 
responsible under the Statutory 
Provisions. 

Disqualification Directors can be disqualified as Directors 
under law. 

The control over the employment of 
a Manager rests with the company. 

 

5.17 Barriers to Visionary Leadership 
 

Lack of Time 
Management 

Lack of time to attend meetings, read materials and maintain contact with each 
other in between meetings. 

Resistance to 
risk taking 

In order to be innovative and creative in its decision-making, boards must be 
willing to take chances, to try new things, to take risks. 

Lack of Strategic 
Planning 

Strategic planning offers boards an opportunity to think about changes and trends 
that will have significant impact and develop strategies to respond to challenges. 

Complexity Board members frequently lack a deep understanding of critical changes, trends 
and developments that challenge fundamental assumptions about how it defines 
its work and what success looks like. 

Micro 
Management 

It is necessary that the board focuses its attention on items of critical importance 
to the organization. If the board is tempted to micro manage or to meddle in 
lesser matters, an opportunity to provide visionary leadership is lost. 

Confused Roles This lack of clarity can result in boards that do not exercise visionary leadership 
because they do not think it is their job. 

Past Habit Time was when clients, members and consumers would just walk in through the 
door on their own. Viewing things in this way, boards did not consider market 
place pressures, or for that matter a competitive marketplace. All that has 
changed, yet for many boards their leadership style has not kept pace with this 
new awareness. 

 

Training of Directors 
 
 

5.18 Induction Program for New Directors 
 

Why introduction 
program  

To understanding of –  
▪ The company’s financial, strategic, operational and risk management 

position. 
▪ The rights, duties and responsibilities of the directors. 
▪ The roles and responsibilities of senior executives. 
▪ The role of board committees. 

Induction Kit ▪ Memorandum and Articles of Association with a summary of most 
important provisions 

▪ Brief history of the company 
▪ Current business plan, market analysis and budgets 
▪ All relevant policies and procedures, such as a policy for obtaining 
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independent professional advice for directors; 
▪ Protocol, procedures and dress code for Board meetings, general meetings, , 

staff social events, site visits etc including the involvement of partners; 
▪ Press releases in the last one year 
▪ copies of recent press cuttings and articles concerning the company 
▪ Annual report for last three years 
▪ Notes on agenda and Minutes of last six Board meetings 
▪ Board’s meeting schedule and Board committee meeting schedule 
▪ Description of Board procedures. 

Directors 
development 
programme 

It is a good practice for boards to arrange for an ongoing updation of their 
members with changes in governance, technologies, markets, products, and so 
on through – 
▪ Ongoing education 
▪ Site visits 
▪ Seminars; and 
▪ Various short term and long term Courses 

Performance 
review of board & 
Individual 
director 

▪ A formal evaluation of the board and of the individual directors is one 
potentially effective way to respond to the demand for greater board 
accountability and effectiveness.  

▪ Four areas of performance improvement have been identified: 
— more effective board operations, 
— better team dynamics and communication, 
— greater clarity with regard to member roles and responsibilities, and 
— improved CEO‐board relations. 

▪ The performance appraisal of executive directors is judged by the 
performance/the operating results of the company.  

▪ The performance appraisal of non‐executive directors is complex. 
▪ Normally companies use— 

— Self‐appraisal 
— Peer review method wherein the every director’s performance is 

reviewed by the other directors. 
▪ This is done under the direction of a lead independent director/chairman. 

Proviso 2 to 
Section 178 of the 
Companies Act, 
2013 

The Nomination and Remuneration Committee shall carry out evaluation of 
every director’s performance. 

Schedule IV of the 
Companies Act, 
2013 

▪ The performance evaluation of independent directors shall be done by the 
entire Board of Directors, excluding the director being evaluated. 

▪ On the basis of the report of performance evaluation, it shall be determined 
whether to extend or continue the term of appointment of the independent 
director. 

Section 134(2)(p) ▪ in case of a listed company and every other public company having such 
paid‐up share capital as may be prescribed,  

▪ A statement indicating the manner in which formal annual evaluation has 
been made by the Board of its own performance and  

▪ that of its committees and individual directors shall be included in the report 
by Board of Directors. 

Revised Clause 49 (a) The Nomination Committee shall lay down the evaluation criteria for 
performance evaluation of independent directors. 

(b) The company shall disclose the criteria for performance evaluation, as laid 
down by the Nomination Committee, in its Annual Report. 

(c) The performance evaluation of independent directors shall be done by the 
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entire Board of Directors (excluding the director being evaluated). 

(d) On the basis of the report of performance evaluation, it shall be determined 
whether to extend or continue the term of appointment of the independent 
director. 

 


