Questions for practice
Final Old

Paper 4: Corporate and Allied Laws

Question 1

The Articles of Association of Rajasthan Toys Private Limited provide that the maximum number of Directors
in the company shall be 10. Presently, the company is having 8 directors. The Board of directors of the said
company desire to increase the number of directors to 16. Advise whether under the provisions of the
Companies Act, 2013 the Board of Directors can do so.

Answer

Under section 149(1) of the Companies Act, 2013 every company shall have a Board of Directors consisting
of individuals as directors and shall have a minimum number of 3 directors in the case of a public company,
2 directors in the case of a private company, and one director in the case of a One Person Company. The
maximum number of directors shall be 15.

The proviso to section 149(1) states that a company may appoint more than 15 directors after passing a
special resolution.

From the provisions of section 149 (1) as above, though the minimum number of directors may vary depending
on whether the company is a public company, private or a one person company, the maximum number of
directors is the same for all types at 15 directors.

In the given case since the number of directors is proposed to be increased to 16, the company will be
required to comply with the following provisions:

(i) Alter its Articles of Association under section 14 of the Act, so as to increase the number of directors in
the Articles from 10 to 16;

(i) Approval shall also be taken to be authorised to increase the maximum number of directors to 16 by
means of a special resolution of members passed at a duly convened general meeting of the company.

Question 2

ADJ Limited has 10 directors on its board. Two of the directors have retired by rotation at an Annual General
Meeting. The place of retiring directors is not so filled up and the meeting has also not expressly resolved
'not to fill the vacancy'. Since the AGM could not complete its business, it is adjourned to a later date. At this
adjourned meeting also the place of retiring directors could not be filled up, and the meeting has also not
expressly resolved 'not to fill the vacancy'.

Referring to the provisions of the Companies Act, 2013, decide:

(i)  Whether in such a situation the retiring directors shall be deemed to have been re-appointed at the
adjourned meeting?

(i) What will be your answer in case at the adjourned meeting, the resolutions for re -appointment of these
directors were lost?

(iii) Whether such directors can continue in case the directors do not call the Annual General Meeting?
Answer

Retiring director — When to be deemed director?

In accordance with the provision of the Companies Act, 2013, as contained in section 152(7)(a) which
provides that if at the annual general meeting at which a director retires and the vacancy is not so filled up
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and the meeting has not expressly resolved not to fill the vacancy, the meeting shall stand adjourned to same
day in the next week, at the same time and place, or if that day is a national holiday, till the next succeeding
day which is not a holiday, at the same time and place.

Section 152(7)(b) further provides that if at the adjourned meeting also, the place of the retiring is not filled
up and that meeting also has not expressly resolved not to fill the vacancy, the retiring director shall be
deemed to have been re-appointed at the adjourned meeting, unless at the adjourned meeting or at the
previous meeting a resolution for the re-appointment of such directors was put and lost or he has given a
notice in writing addressed to the company and the Board of Directors expressing his desire not to be re-
elected or he is disqualified.

Therefore, in the given circumstances answer to the questions as asked shall be:

(i) Inthe first case, applying the above provisions, the retiring directors shall be deemed to have been re-
appointed.

(i) Inthe second case, where the resolutions for the reappointment of the retiring directors were lost, the
retiring directors shall not be deemed to have been re-appointed.

(i) Section 152(6)(c) states that 1/3' of the rotational directors shall retire at every AGM. They retire at the
AGM and at its conclusion. Hence, they will retire as soon as the AGM is held. Further, as per section
96 (dealing with annual General Meeting) of the Companies Act, 2013, every company other than a One
Person Company shall in each year hold an Annual General Meeting. Hence, it is necessary for the
company to hold the AGM, whereby these directors will be liable to retire by rotation.

Question 3

Prince Ltd. desires to appoint an additional director on its Board of directors. The Articles of the company
confer upon the Board to exercise the power to appoint such a director. As such M is appointed as an
additional director. In the light of the provisions of the Companies Act, 2013, examine:

(i) Whether M can continue as director if the annual general meeting of the company is not held within the
stipulated period and is adjourned to a later date?

(i)  Can the power of appointing additional director be exercised by the Annual General Meeting?

(iii) As the Company Secretary of the company what checks would you make after M is appointed as an
additional director?

Answer

Section 161(1) of the Companies Act, 2013 provides that the articles of association of a company may confer
on its Board of Directors the power to appoint any person, other than a person who fails to get appointed as
a director at the general meeting, as an additional director at any time and such director will hold office upto
the date of the next annual general meeting or the last date on which such annual general meeting should
have been held, whichever is earlier.

(i) M cannot continue as director till the adjourned annual general meeting, since he can hold the office of
directorship only up to the date of the next annual general meeting or the last date on which the annual
general meeting should have been held, whichever is earlier. Such an additional director shall vacate
his office latest on the date on which the annual general meeting could have been held under Section
96 of the Companies Act, 2013. He cannot continue in the office on the ground that the meeting was
not held or could not be called within the time prescribed.

(i)  The power to appoint additional directors vests with the Board of Directors and not with the members of
the company. The only condition is that the Board must be conferred such power by the articles of the
company.

(i) As a Company Secretary, | would put the following checks in place in respect of M’'s appointment as an

© The Institute of Chartered Accountants of India



additional director:
a. He must have got the Directors Identification Number (DIN);

b. He must furnish the DIN and a declaration that he is not disqualified to become a director under
the Companies Act, 2013;

c. He must have given his consent to act as director and such consent has been filed with the
Registrar within 30 days of his appointment;

d. His appointment is made by the Board of Directors;
e. His name is entered in the statutory records as required under the Companies Act, 2013.
Question 4

The Board of directors of XYZ Ltd. filled up a casual vacancy caused by the death of Mr. P by appointing Mr.
C as a director on 3 April, 2018 which was subsequently approved by the members in the immediate next
general meeting. Unfortunately Mr. C expired on 15" May, 2018 after working about 40 days as a director.
The Board now wishes to fill up the casual vacancy by appointing Mrs. C in the forthcoming meeting of the
Board. Advise the Board in this regard as per the provisions under the Companies Act, 2013.

Answer

Section 161(4) of the Companies Act, 2013 provides that if the office of any director appointed by the company
in general meeting is vacated before his term of office expires in the normal course, the resulting casual
vacancy may, in default of and subject to any regulations in the articles of the company, be filled by the Board
of Directors at a meeting of the Board which shall be subsequently approved by members in the immediate
next general meeting.

Provided that any person so appointed shall hold office only up to the date up to which the director in whose
place he is appointed would have held office if it had not been vacated.

In view of the above provisions, in the given case, the appointment of Mr. C in place of the deceased director
Mr. P was in order. In normal course, Mr. C could have held his office as director up to the date to which Mr.
P would have held the same.

However, Mr. C expired on 15" May, 2018 and again a vacancy has arisen in the office of director owing to
death of Mr. C who was appointed by the board and approved by members to fill up the casual vacancy
resulting from P’s demise. Vacancy arising on the Board due to vacation of office by the director appointed
to fill a casual vacancy in the first place, does not create another casual vacancy as section 161 (4) clearly
mentions that such vacancy is created by the vacation of office by any director appointed by the company in
general meeting. Hence, the Board cannot fill in the vacancy arising from the death of Mr. C.

The Board may however appoint Mrs. C as an additional director under section 161 (1) of the Companies
Act, 2013 provided the articles of association authorises the board to do so, in which case Mrs. C will hold
the office up to the date of the next annual general meeting or the last date on which the annual general
meeting should have been held, whichever is earlier.

Question 5

Mr. John is a director of MNC Ltd., which had accepted deposits from public. The Financial position of MNC
Ltd. turned very bad and it failed to repay the deposits which fell due for payment on 10t April, 2017 and
such repayment has not been made till 5" May, 2018. Another company JKL Ltd. wants to appoint the said
Mr. John as its director at its annual general meeting to be held on 6t May, 2018. You are required to state
with reference to the provisions of the Companies Act, 2013 whether Mr. John can be appointed as a director
of JKL Ltd.

Answer
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Section 164 (2) (b) of the Companies Act, 2013 states that where a person is or has been a director of a
company which has failed to repay its deposit on due date and such failure continues for one year or more,
then such person shall not be eligible to be appointed as a director of any other company for a period of five
years from the date on which such company, in which he is a director, failed to repay its deposit.

In the instant case, MNC Ltd., has failed to repay its deposit on due dates and the default continues for more
than one year. Hence, Mr. John will not be eligible to be appointed as a director of JKL Ltd.

Question 6

XYZ Limited is an unlisted public company having a paid-up capital of twenty crore rupees as on 31st March,
2018 and a turnover of one hundred fifty crore rupees during the year ended 31st March, 2018. The total
number of directors is thirteen.

Referring to the provisions of the Companies Act, 2013 answer the following:

(i) State the minimum number of independent directors that the company should appoint.

(i)  How many independent directors are to be appointed in case XYZ Limited is a listed company?
Answer

(i)  According to Rule 4 of the Companies (Appointment and Qualification of Directors) Rules, 2014, the
following class or classes of companies shall have at least 2 directors as independent directors:

(1) the Public Companies having paid up share capital of 10 crore rupees or more; or
(2) the Public Companies having turnover of 100 crore rupees or more; or

(3) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits,
exceeding 50 crore rupees.

In the present case, XYZ Limited is an unlisted public company having a paid-up capital of ¥ 20 crores
as on 31st March, 2018 and a turnover of ¥ 150 crores during the year ended 31st March, 2018. Thus,
as per the Companies (Appointment and Qualification of Directors) Rules, 2014, XYZ Limited shall have
at least 2 directors as independent directors.

(i) According to section 149(4) of the Companies Act, 2013, every listed public company shall have at least
one-third of the total number of directors as independent directors.

In the present case, XYZ Limited is a listed company and the total number of directors is 13. Hence, in
this case, XYZ Limited shall have atleast 5 directors (1/3 of 13 is 4.33 rounded as 5) as independent
directors.

The explanation to section 149(4) specifies that any fraction contained in such one-third numbers shall
be rounded off as one.

As the explanation to rule 4 of the Companies (Appointment and Qualification of Directors) Rules, 2014
specifies that for the purpose of the assessment of the paid up share capital or turnover or outstanding
loans, debentures and deposits, as the case may be, their existence on the last date of latest audited
financial statements shall be taken into account.

In the present case, it is mentioned that paid up capital of XYZ Limited is ¥ 20 crore on 31st March,
2018 and turnover is T 150 crore during the year ended 31st March, 2018. So, it is assumed that 31st
March, 2018 is the last date of latest audited financial statements.

Question 7

Advise Super Specialties Ltd. in respect of the following proposals under consideration of its Board of
directors:

(i)  Appointment of Managing Director who is more than 70 years of age;
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(i) - Payment of commission of 4% of the net profits per annum to the directors of the company;

(iii) Payment of remuneration of 40,000 per month to the whole time director of the company running in
loss and having an effective capital of ¥95.00 lacs.

Answer

(i)  Under the proviso to section 196 (3) of the Companies Act, 2013, a person who has attained the age of
seventy years may be employed as managing director, whole-time director or manager by the approval
of the members by a special resolution passed by the company in the general meeting and the
explanatory statement annexed to the notice for such motion shall indicate the justification for appointing
such person.

However, where no such special resolution is passed but votes cast in favour of the motion exceed the
votes, if any, cast against the motion and the Central Government is satisfied, on an application made
by the Board, that such appointment is most beneficial to the company, the appointment of the person
who has attained the age of seventy years may be made.

(i) Under section 197 (1) the limit of total managerial remuneration payable by a public company, to its
directors, including managing director and whole-time director, and its manager in respect of any
financial year shall not exceed eleven per cent of the net profits of that company for that financial year
computed in the manner laid down in section 198. Further, the third proviso to section 197 (1) provides
that except with the approval of the company in general meeting by a special resolution, the
remuneration payable to directors who are neither managing directors or whole-time directors shall not
exceed one per cent. of the net profits of the company, if there is a managing or whole-time director or
manager; or three per cent of the net profits in any other case.

Therefore, in the given case, the commission of 4% is beyond the limit specified, and the same should
be approved by the members by special resolution.

(iii) If, in any financial year, a company has no profits or its profits are inadequate, the company shall not
pay to its directors, including managing or whole time director or manager, any remuneration exclusive
of any fees payable to directors except in accordance with the provisions of Schedule V. Section Il of
Part Il of schedule V provides that where in any financial year during the currency of tenure of a
managerial person, a company has no profits or its profits are inadequate, it may pay remuneration to
the managerial person not exceeding ¥ 60 Lakhs for the year if the effective capital of the company is
negative or upto 5 Crores. In the present case, the proposed remuneration can be paid.

Question 8

Mr. X, a Director of MJV Ltd., was appointed on 1st April, 2013, one of the terms of appointment was that in
the absence of adequacy of profits or if the company had no profits in a particular year, he will be paid
remuneration in accordance with Schedule V. For the financial year ended 31st March, 2017, the company
suffered heavy losses. The company was not in a position to pay any remuneration but he was paid ¢ 50 lacs
for the year, as paid to other directors. The effective capital of the company is €150 crores. Referring to the
provisions of Companies Act, 2013, as contained in Schedule V, examine the validity of the above payment
of remuneration to Mr. X.

Answer

Under Section Il of Part Il of Schedule V to the Companies Act, 2013, the remuneration payable to a
managerial personnel is linked to the effective capital of the company. Where in any financial year during the
currency of tenure of a managerial person, a company has no profits or its profits are inadequate, it may pay
remuneration to the managerial person not exceeding ¥ 120 Lakhs in the year in case the effective capital of
the company is between & 100 crores to 250 crores. However, the remuneration in excess of = 120 Lakhs
may be paid if the resolution passed by the shareholders is a special resolution.

© The Institute of Chartered Accountants of India



From the foregoing provisions contained in schedule V to the Companies Act, 2013 the payment of ¥ 50 Lacs
in the year as remuneration to Mr. X is valid in case he accepts it, as under the said schedule he is entitled
to a remuneration of ¥ 120 Lakhs in the year and his terms of appointment provide for payment of the
remuneration as per schedule V.

Question 9

Mr. Doubtful was appointed as Managing Director of Carefree Industries Ltd. for a period of five years with
effect from 1.4.2013 on a salary of ¥ 12 lakhs per annum with other perquisites. The Board of directors of
the company on coming to know of certain questionable transactions, terminated the services of the Managing
Director from 1.3.2016. Mr. Doubtful termed his removal as illegal and claimed compensation from the
company. Meanwhile the company paid a sum of 5 lakhs on ad hoc basis to Mr. Doubtful pending settlement
of his dues. Discuss whether:

(i)  The company is bound to pay compensation to Mr. Doubtful and, if so, how much.

(i) The company can recover the amount of ¥ 5 lakhs paid on the ground that Mr. Doubtful is not entitled
to any compensation, because he is guiding of corrupt practice.

Answer

According to Section 202 of the Companies Act, 2013, compensation can be paid only to a Managing, Whole-
time Director or Manager. Amount of compensation cannot exceed the remuneration which he would have
earned if he would have been in the office for the unexpired term of his office or for 3 years whichever is
shorter. No compensation shall be paid, if the director has been found guilty of fraud or breach of trust or
gross negligence in the conduct of the affairs of the company.

In light of the above provisions of law, the company is not liable to pay any compensation to Mr. Doubtful, if
he has been found guilty of fraud or breach of trust or gross negligence in the conduct of affairs of the
company. But, it is not proper on the part of the company to withhold the payment of compensation on the
basic of mere allegations. The compensation payable by the company to Mr. Doubtful would be ¥ 25 Lacs
calculated at the rate of ¥ 12 Lacs per annum for unexpired term of 25 months.

Regarding adhoc payment of ¥ 5 Lacs, it will not be possible for the company to recover the amount from Mr.
Doubtful in view of the decision in case of Bell vs. Lever Bros. (1932) AC 161 where it was observed that a
director was not legally bound to disclose any breach of his fiduciary obligations so as to give the company
an opportunity to dismiss him. In that case the Managing Director was initially removed by paying him
compensation and later on it was discovered that he had been guilty of breaches of duty and corrupt practices
and that he could have been removed without compensation.

Question 10

A and B were appointed as first directors on 4t April, 2016 in Sun Glass Ltd. Thereafter, C, D International
Technologies Limited, a listed company, being managed by a Managing Director proposes to pay the
following managerial remuneration:

(i)  Commission at the rate of five percent of the net profits to its Managing Director, Mr. Kamal.

(i) The directors other than the Managing Director are proposed to be paid monthly remuneration of
¢50,000 and also commission at the rate of one percent of net profits of the company subject to the
condition that overall remuneration payable to ordinary directors including monthly remuneration
payable to each of them shall not exceed two percent of the net profits of the company. The commission
is to be distributed equally among all the directors.

(i) The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a director, for
professional services rendered as software engineer, whenever such services are utilized.

You are required to examine with reference to the provisions of the Companie s Act, 2013 the validity of the
above proposals.
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Answer

International Technologies Limited, a listed company, being managed by a Managing Director proposes to
pay the following managerial remuneration:

(1)

(ii)

Commission at the rate of 5% of the net profits to its Managing Director, Mr. Kamal: Part (i) of the
second proviso to section 197(1), provides that except with the approval of the company in general
meeting by a special resolution, the remuneration payable to any one managing director; or whole time
director or manager shall not exceed 5 % of the net profits of the company and if there is more than one
such director then remuneration shall not exceed 10 % of the net profits to all such directors and
manager taken together.

In the present case, since the International Technologies Limited is being managed by a Managing
Director, the commission at the rate of 5% of the net profit to Mr. Kamal, the Managing Director is allowed
and no approval of company in general meeting is required.

The directors other than the Managing Director are proposed to be paid monthly remuneration of ¥
50,000 and also commission at the rate of 1 % of net profits of the company subject to the condition that
overall remuneration payable to ordinary directors including monthly remuneration payable to each of
them shall not exceed 2 % of the net profits of the company: Part (ii) of the second proviso to section
197(1) provides that except with the approval of the company in general meeting by a special resolution,
the remuneration payable to directors who are neither managing directors nor whole time directors shall
not exceed-

(A) 1% of the net profits of the company, if there is a managing or whole time director or manager;
(B) 3% of the net profits in any other case.

In the present case, the maximum remuneration allowed for directors other than managing or whole
time director is 1% of the net profits of the company because the company is having a managing
director also. Hence, if the company wants to fix their remuneration at not more than 2% of the net
profits of the company, the approval of the company in general meeting is required by a special
resolution.

The company also proposes to pay suitable additional remuneration to Mr. Bhatt, a director, for
professional services rendered as software engineer, whenever such services are utilized:

(1) According to section 197(4), the remuneration payable to the directors of a company, including any
managing or whole-time director or manager, shall be determined, in accordance with and subject
to the provisions of this section, either

(i) by the articles of the company, or
(i) by a resolution or,

(iii) if the articles so require, by a special resolution, passed by the company in general meeting,
and

(2) the remuneration payable to a director determined aforesaid shall be inclusive of the remuneration
payable to him for the services rendered by him in any other capacity.

(3) Any remuneration for services rendered by any such director in other capacity shall not be so
included if—

(i) the services rendered are of a professional nature; and

(i) in the opinion of the Nomination and Remuneration Committee, if the company is covered
under sub-section (1) of section 178, or the Board of Directors in other cases, the director
possesses the requisite qualification for the practice of the profession.
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Hence, in the present case, the additional remuneration to Mr. Bhatt, a director for professional
services rendered as software engineer will not be included in the maximum managerial
remuneration and is allowed but opinion of Nomination and Remuneration Committee is to be
obtained.

Also, the International Technologies Limited (a listed company) shall disclose in the Board’s report,
the ratio of the remuneration of each director to the median employee’s remuneration and such
other details as may be prescribed under the Companies (Appointment and Remuneration of
Managerial personnel) Rules, 2014.

Question 11

(i) What is the procedure to be followed, when a board meeting is adjourned for want of quorum?
(i) How is a resolution by circulation passed by the Board or its Committee.

Answer

(i) Section 174(4) of the Companies Act, 2013 provides that, if a Board meeting could not be held for want
of quorum, then, unless the articles otherwise provide, the meeting shall automatically stand adjourned
to the same day in the next week, at the same time and place, or if that day is a national holiday, till the
next succeeding day which is not a national holiday, at the same time and place.

(i) 1. The Companies Act, 2013 permits a decision of the Board of Directors to be taken by means of a
resolution by circulation. Board approvals can be taken in one of the two ways, one by a resolution
passed at a Board Meeting and the other, by means of a resolution passed by circulation.

In terms of section 175(1) of the Companies Act, 2013 no resolution shall be deemed to have been
duly passed by the Board or by a committee thereof by circulation, unless the following have been
complied with:

(a) the resolution has been circulated in draft, together with the necessary papers, if any,

(b) the draft resolution has been circulated to all the directors, or members of the committee, as
the case may be;

(c) the Draft resolution has been sent at their addresses registered with the company in India;

(d) such delivery has been made by hand or by post or by courier, or through prescribed
electronic means;

The Companies (Meetings of Board and its Powers) Rules, 2014 provides that a resolution in
draft form may be circulated to the directors together with the necessary papers for seeking
their approval, by electronic means which may include E-mail or fax.

(e) such resolution has been approved by a majority of the directors or members, who are entitled
to vote on the resolution;

2. However, if at least 1/3 of the total number of directors of the company for the time being require
that any resolution under circulation must be decided at a meeting, the chairperson shall put the
resolution to be decided at a meeting of the Board (instead of being decided by circulation).

3. Aresolution that has been passed by circulation shall have to be necessarily be noted in the next
meeting of board or the committee, as the case may be, and made part of the minutes of such
meeting.

Question 12

Mr. P and Mr. Q who are the directors of the Company informed the Company their inability to attend
the meeting because the notice of the meeting was not served on them. Discuss whether there is any
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default on the part of the Company and the consequences thereof.
Answer

Under section 173(3) of the Companies Act, 2013 a meeting of the Board shall be called by giving not less
than seven days’ notice in writing to every director at his address registered with the company and such
notice shall be sent by hand delivery or by post or by electronic means.

Section 173(4) further provides that every officer of the company whose duty is to give notice under this
section and who fails to do so shall be liable to a penalty of ¥ 25,000.

In the given case as no notice, was served on Mr. P and Mr. Q who are the directors of the company, thus,
under section 173(4) every officer of the company responsible for the default shall be punishable with fine of
% 25,000.

Neither the Companies Act, 2013 nor the Companies (Meetings of the Board and its Powers) Rules, 2014 lay
down any specific provision regarding the validity of a resolution passed by the Board of Directors in case
notice was not served to all the directors as stipulated in the Act. We shall have to go by the provisions of the
Act which clearly provide for the notice to be sent to every director failing which the resolutions passed will
be invalid. The Supreme Court, in case of Parmeshwari Prasad vs. Union of India (1974) has held that the
resolutions passed in the board meeting shall not be valid, since notice to all the Directors was not given in
writing. Notice must be given to each director in writing. Hence, even though the directors concerned knew
about the meeting, the meeting shall not be valid and resolutions passed at the meeting also shall not be
valid.

Question 13

A director goes abroad for a period of more than 3 months and an alternate director has been appointed in
his place under section 161(2). During the period of absence of the original director, a board meeting was
called. In this connection, with reference to the provisions of the Companies Act, 2013, advise whom should
the notice of Board meeting be given to the “original director” or to the “alternate director’?

Answer

According to Section 161(2) of the Companies Act, 2013, the Board of Directors of a company may, if so
authorised by its articles or by a resolution passed by the company in general meeting, appoint a person, not
being a person holding any alternate directorship for any other director in the company or holding directorship
in the same company, to act as an alternate director for a director during his absence for a period of not less
than three months from India.

According to section 173(3), a meeting of the Board may be called by giving atleast a 7 days’ notice in writing
to every director to his registered address with the company and such notice shall be sent by hand delivery
or by post or by electronic means.

There is no legal precedence whether the notice of the meeting is to be sent to the original director or the
alternate director. But as matter of prudence the notice of the meeting may be served to both the alternate
director as well as the original director who is for the time being outside India.

Question 14

Examine with reference to the provisions of the Companies Act, 2013 whether notice of a Board Meeting is
required to be sent to the following persons:

(i)  An interested Director;
(i) A Director who has expressed his inability to attend a particular Board Meeting;

(iii) A Director who has gone abroad (for less than 3 months).
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Answer
Notice of Board meeting

(i) Interested director: Section 173(3) of the Companies Act, 2013 makes it mandatory for every director
to be given proper notice of every board meeting. It is immaterial whether a director is interested or not.
In case of an Interested Director, notice must be given to him even though he is precluded from voting
at the meeting on the business to be transacted.

(ii) A Director who has expressed his inability to attend a particular Board Meeting: In terms of section
173(3) even if a director states that he will not be able to attend the next Board meeting; notice must be
given to that director.

(iii) A director who has gone abroad: A director who has gone abroad is still a director. Therefore, he is
entitled to receive notice of board meetings during his stay abroad. The Companies Act, 2013, allows
delivery of notice of meeting by electronic means also. This is important because the Companies Act,
2013 permits a director to participate in a meeting by video conferencing or any other audio visual
means.

Question 15

Out of the powers exercisable by the Board under section 179, the board wants to delegate to the Managing
Director of the company the power to borrow monies otherwise than on debentures. Advise whether such a
delegation is possible? Would your answer be different, if the delegation is given to the manager or any other
principal officer including a branch officer of the company?

Answer

Under section 179(3) of the Companies Act, 2013 the Board of Directors of a company shall exercise the
following powers on behalf of the company by means of resolutions passed at meetings of the Board:

a. To make calls on shareholders in respect of money unpaid on their shares;
b. To authorise buy-back of securities under section 68;
c. Toissue securities, including debentures, whether in or outside India;
d. To borrow monies;
To invest the funds of the company;
f.  To grantloans or give guarantee or provide security in respect of loans;
g. To approve financial statement and the Board’s report;
h.  To diversify the business of the company;

i.  To approve amalgamation, merger or reconstruction;
j- To take over a company or acquire a controlling or substantial stake in another company;
k. Any other matter which may be prescribed.

Provided that the Board may, by a resolution passed at a meeting, delegate to any committee of directors,
the managing director, the manager or any other principal officer of the company or in the case of a branch
office of the company, the principal officer of the branch office, the powers specified in clauses (d) to (f) on
such conditions as it may specify.

Matters referred to in clauses (d), (e), and (f) above, may be decided by the board by circulation instead of
atameeting in respect to the companies covered under section 8 of the Companies Act, 2013 vide Notification
dated 5"June 2015.
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From the above provisions, it is clear that the power to borrow monies under (d) above, may be delegated to
the Managing Director or to the manager or any other principal officer of the company.

Question 16

Advise the Board of Director of Spectra Papers Ltd. regarding validity and extent of their powers, under the
provisions of the Companies Act, 2013 in relation to the following matters:

(i) Buy-back of the shares of the Company, for the first time, upto 10% of the paid up equity share capital
without passing a special resolution.

(i) Delegation of Power to the Managing Director of the company to invest surplus funds of the company in
the shares of some companies.

Answer

(i) According to clause (b) of section 179(3), The Board of Directors of a company shall exercise the power
to authorise buy-back of securities under section 68, on behalf of the company by means of resolutions
passed at meetings of the Board.

According to section 68(2), no company shall purchase its own shares or other specified securities,
unless—

(a) the buy-back is authorised by its articles;

(b) a special resolution has been passed at a general meeting of the company authorising the buy-back:
However, nothing contained in this clause shall apply to a case where—

(1) the buy-back is, 10% or less of the total paid-up equity capital and free reserves of the company; and

(2) such buy-back has been authorised by the Board by means of a resolution passed at its meeting,

Thus, we can say that in the case of buy-back of shares of the Company, for the first time, upto 10% of
the paid up share capital, a special resolution will not be required if such buy-back has been authorised
by the Board by means of a resolution passed at its meeting.

(ij) According to clause (e) of section 179(3), the Board of Directors of a company shall exercise the power
to invest the funds of the company, on behalf of the company by means of resolutions passed at
meetings of the Board.

The board may under the proviso to section 179(3) of the Companies Act, 2013 delegate the power to
invest the funds of the company by a Board Resolution passed at a duly convened Board Meeting.
However, the investment in shares of other companies will be governed by the applicable provisions of
the Companies Act, 2013 (i.e. section 186 of the Companies Act, 2013). Since the investment of funds
is governed by section of the Companies Act, 2013, thus, specific provisions of section 186 will be
applicable for such investment. According to section 186(5), No investment shall be made or loan or
guarantee or security given by the company unless the resolution sanctioning it is passed at a meeting
of the Board with the consent of all the directors present at the meeting and the prior approval of the
public financial institution concerned where any term loan is subsisting, is obtained. Thus, a unanimous
resolution of the Board is required. Section 186 does not provide for delegation. Hence, the proposed
delegation of power to the Managing Director to invest surplus funds of the company in the shares of
some other companies, is not in order.

Question 17

An Audit Committee of a Listed Company constituted under section 177 of the Companies Act, 2013
submitted its report of its recommendation to the Board. The Board, however, did not accept the
recommendations. In the light of the situation, analyze whether:

(a) The Board is empowered not to accept the recommendations of the Audit Committee.
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(b) If so, what alternative course of action, would be Board resort to?
Answer

(a) As per Section 177(2) and (3) of the Companies Act, 2013 an audit committee must be formed within a
year of the commencement of the Act or within a year of the incorporation of a company as the case
may be, and will consist of at least 3 directors out of which the independent directors shall constitute
the majority.

Under section 177(8) the Board's Report which is laid before a general meeting of the company under
section 134 (3) where the financial statements of the company are placed before the members, must
disclose the composition of the audit committee and also where the Board has not accepted any
recommendations of the audit Committee the same shall be disclosed alongwith the reasons therefor.
Therefore, the Board is empowered not to accept the recommendations of the Audit Committee but only
under genuine circumstances and with legitimate reasons.

(b) If the Board does not accept the recommendations of the Audit Committee, it shall disclose the same in
its report under section 134 (3) placed before a general meeting of the company.

Question 18

MNC Ltd., a company, whose paid up capital was & 4.00 Crores, has issued right shares in the ratio of 1:1.
The said company is listed with Mumbai Stock Exchange. Whether the company is required to appoint any
Audit Committee and if yes, draft a suitable Board Resolution to appoint an Audit committee covering the
aspects as provided in the Companies Act, 2013.

Answer

Under section 177(1) of the Companies Act, 2013 the Board of Directors of every listed company and such
other class or classes of companies, as may be prescribed, shall constitute an Audit Committee. Therefore,
MNC Ltd being a listed company will be bound to constitute an audit committee under the Act.

Further under section 177(2) the Audit Committee shall consist of a minimum of three directors with
independent directors forming a majority.

Further, the majority of members of Audit Committee including its Chairperson shall be persons with ability
to read and understand the financial statement.

The draft Board Resolution for the constitution of an Audit Committee may be as follows:

“Resolved that pursuant to the provision contained in section 177 of the Companies Act 2013 and the
applicable clause of Listing Agreement with the Mumbai Stock Exchange, an Audit Committee of the
Company be and is hereby constituted with effect from the conclusion of this meeting, with members as
under:

1. Mr. A -- An Independent Director.
Mr. B -- An Independent Director
Mr. C — An Independent Director
Mr. D -- An Independent Director

Mr. FE -- Financial Executive

o ok w b

Mr. MD -- Managing Director

Further resolved that the Chairman of the Committee, who shall be an Independent Director, be elected by
the committee members from amongst themselves.

Further resolved that the quorum for a meeting of the Audit Committee shall be the chairman of the Audit
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Committee and 2 other members (other than the Managing Director),.

Further resolved that the terms of reference of the Audit Committee shall be in accordance with the provisions
of section 177(4) of the Companies Act, 2013.

Further resolved that the Audit committee shall conduct discussions with the auditors periodically about
internal control system, the scope of audit including the observations of the auditors.

Further resolved that the Audit Committee shall review the quarterly and annual financial statements and
submit the same to the Board with its recommendations, if any.

Further resolved that the recommendations made by the Audit Committee on any matter relating to financial
management including the audit report shall be binding on the Board. However, where such
recommendations are not accepted by the Board, the reasons for the same shall be recorded in the minutes
of the Board meeting and communicated to the shareholders.

Further resolved that the Company Secretary of the Company shall be the Secretary to the Audit Committee.

Further resolved that the Chairman of the Audit Committee shall attend the annual general meeting of the
Company to provide any clarifications on matters relating to audit as may be required by the members of the
company.

Further resolved that the Board’s Report/Annual Report to the members of the Company shall include the
particulars of the constitution of the Audit Committee and the details of the non acceptance of any
recommendations of the Audit Committee with reasons therefor.”

Question 19
The last three years’ Balance Sheet of PTL Ltd., contains the following information and figures:

As at 31.03.2016 | As at 31.03.2017 | As at 31.03.2018
¢ ¢ ¢

Paid up capital 50,00,000 50,00,000 75,00,000
General Reserve 40,00,000 42,50,000 50,00,000
Credit Balance in 5,00,000 7.50,000 10,00,000
Profit & Loss Account
Debenture Redemption 15,00,000 20,00,000 25,00,000
Reserve
Securities Premium 2,00,000 2,00,000 2,00,000
Secured Loans 10,00,000 15,00,000 30,00,000

On going through other records of the Company, the following is also determined:

Net Profit for the year (as 12,50,000 19,00,000 34,50,000
calculated in accordance with
the  provisions of the
Companies Act, 2013)

In the ensuing Board Meeting scheduled to be held on 5t November, 2018, among other items of agenda,
following items are also appearing:

(i)  To decide about borrowing from Financial institutions on long-term basis.
(i) To decide about contributions to be made to Charitable funds.

Based on above information, you are required to find out as per the provisions of the Companies Act, 2013,
the amount upto which the Board can borrow from Financial institution and the amount upto which the Board
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of Directors can contribute to Charitable funds during the financial year 2018-19 without seeking the approval
in general meeting.

Answer

(i)

Borrowing from Financial Institutions: As per Section 180(1)(c) of the Companies Act, 2013, the
Board of Directors of a company, without obtaining the approval of shareholders in a general meeting,
can borrow money including moneys already borrowed upto an amount which does not exceed the
aggregate of paid up capital of the company, free reserves and securities premium. Such borrowing
shall not include temporary loans obtained from the company’s bankers in ordinary course of business.
Here, free reserves do not include the reserves set apart for specific purpose.

Since the decision to borrow is to be taken in a meeting to be held on 5" November, 2018, the figures
relevant for this purpose are the figures as per the Balance Sheet as at 31.03.2018. According to the
above provisions, the Board of Directors of PTL Ltd. can borrow, without obtaining approval of the
shareholders in a general meeting, upto an amount calculated as follows:

Particulars 4
Paid up Capital 75,00,000
General Reserve (being free reserve) 50,00,000
Credit Balance in Profit & Loss Account (to be treated as free reserve) 10,00,000
Debenture Redemption Reserve (This reserve is not to be considered
since it is kept apart for specific purpose of debenture redemption)
Securities Premium 2,00,000
Aggregate of paid up capital, free reserve and securities premium 137,00,000
Total borrowing power of the Board of Directors of the company, i.e,
100% of the aggregate of paid up capital, free reserves and securities | 137,00,000
premium
Less: Amount already borrowed as secured loans 30,00,000
Amount upto which the Board of Directors can further borrow without the
approval of shareholders in a general meeting. 107,00,000

(ii) Contribution to Charitable Funds: As per Section 181 of the Companies Act, 2013, the Board of

Directors of a company without obtaining the approval of shareholders in a general meeting, can make
contributions to genuine charitable and other funds upto an amount which, in a financial year, does not
exceed five per cent of its average net profits during the three financial years immediately preceding,
the financial year.

According to the above provisions, the Board of Directors of the PTL Ltd. can make contributions to
charitable funds, without obtaining approval of the shareholders in a general meeting, upto an amount
calculated as follows:

Net Profit for the year (as calculated in accordance with the provisions of the Companies Act, 2013):

Particulars ¢
For the financial year ended 31.3.2016 12,50,000
For the financial year ended 31.3.2017 19,00,000
For the financial year ended 31.3.2018 34,50,000
TOTAL 66,00,000
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Average of net profits during three preceding financial years 22,00,000

Five per cent thereof 1,10,000

Hence, the maximum amount that can be donated by the Board of Directors to a genuine charitable fund
by PTL Ltd during the financial year 2018 -19 will be ¥ 1,10,000 without seeking the approval of the
shareholders in a general meeting.

Question 20

Following is data relating to Prince Company Limited:

Authorised Capital (Equity Shares) ¢ 100 crores
Paid — up Share Capital ¢ 40 crores
General Reserves ¢ 20 crores
Debenture Redemption Reserve ¢ 10 crores
Provision for Taxation ¢ 5 crores
Securities premium ¢ 2crores
Loan (Long Term) ¢ 10 crores
Short Term Creditors ¢ 3 crores

Board of Directors of the company by a resolution passed at its meeting decided to borrow an additional sum
of 90 crores from the company’s Bankers. You being the company’s financial advisor, advise the Board of
Directors the procedure to be followed as required under the Companies Act, 2013.

Answer
Borrowing by the Company (Section 180 of the Companies Act, 2013)

As per Section 180(1)(c) of the Companies Act, 2013, the Board of Directors of a company, without obtaining
the approval of shareholders in a general meeting through a special resolution, can borrow the funds including
funds already borrowed upto an amount which does not exceed the aggregate of paid up capital of the
company, free reserves and securities premium. Such borrowing shall not include temporary loans obtained
from the company's bankers in ordinary course of business.

Free reserves do not include the reserves set apart for specific purpose.

According to the above provisions, the Board of Directors of Prince Company Limited can borrow, without
obtaining approval of the shareholders in a general meeting, upto an amount calculated as follows:

Particulars 4
Paid up Share Capital 40 Crore
General Reserve (being free reserve) 20 Crore

Debenture Redemption Reserve (This reserve is not to be considered since it
is kept apart for specific purpose of debenture redemption)

Securities Premium 2 Crore
Aggregate of paid up capital, free reserve and securities premium 62 Crore
Total borrowing power of the Board of Directors of the company, i.e, 100% of 62 Crore

the aggregate of paid up capital, free reserves and securities premium
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Less: Amount already borrowed as Long term loan 10 Crore

Amount upto which the Board of Directors can further borrow without the 52 Crore
approval of shareholders in a general meeting.

In the present case, the directors of Prince Company Limited by a resolution passed at its meeting decide to
borrow an additional sum of ¥ 90 Crore from the company bankers. Thus, the borrowing will be beyond the
powers of the Board of directors.

Thus, the management of Prince Company Limited., should take steps to convene the general meeting and
pass a special resolution by the members in the meeting as stated in Section 180(1)(c) of the Companies
Act, 2013. Then, the borrowing will be valid and binding on the company and its members.

[Note: In case of private companies section 180 shall not apply vide Notification no. G.S.R. 464(E), dated 5t
June 2015]

Question 21

One of the Objects Clauses of the Memorandum of Association of Info Company Limited conferred upon the
company power to sell its undertaking to another company with identical objects. Company’s Articles also
conferred upon the directors whereby power was conferred upon them to sell or otherwise deal with the
property of the company. At an Extraordinary General Meeting of the company, members passed an ordinary
resolution for the sale of its assets on certain terms and authorized the directors to carry out the sale.
Directors refused to comply with the wishes of the members where upon it was contended on behalf of the
members that they were the principals and directors being their agents, were bound to give effect to their
(members’) decisions.

Examining the provisions of the Companies Act, 2013, answer the following:

Whether the contention of members against the non-compliance of members’ decision by the directors is
tenable?

Whether it is possible for the members usurp the powers which by the Articles are vested in the directors by
passing a resolution in the general meeting?

Answer

Powers of Board: In accordance with the provisions of the Companies Act, 2013, as contained under Section
179(1), the Board of Directors of a company shall be entitled to exercise all such powers and to do all such
acts and things, as the company is authorized to exercise and do:

Provided that in exercising such power or doing such act or thing, the Board shall be subject to the provisions
contained in that behalf in this Act, or in the memorandum or articles, or in any regulations not inconsistent
therewith and duly made there under including regulations made by the company in general meeting.

Provided further that the Board shall not exercise any power or do any act or thing which is directed or
required, whether under this Act or by the members or articles of the company or otherwise to be exercised
or done by the company in general meeting.

Section 180 (1) of the Companies Act, 2013, provides that the powers of the Board of Directors of a company
which can be exercised only with the consent of the company by a special resolution. Clause (a) of Section
180 (1) defines one such power as the power to sell, lease or otherwise dispose of the whole or substantially
the whole of the undertaking of the company or where the company owns more than one undertaking of the
whole or substantially the whole or any of such undertakings.

Therefore, the sale of the undertaking of a company can be made by the Board of Directors only with the
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consent of members of the company accorded vide a special resolution.

Even if the power is given to the Board by the memorandum and articles of the company, the sale of the
undertaking must be approved by the shareholders in general meeting by passing a special resolution.

Therefore, the correct procedure to be followed is for the Board to approve the sale of the undertaking clearly
specifying the terms of such sale and then convene a general meeting of members to have the proposal
approved by a special resolution.

In the given case, the procedure followed is completely incorrect and violative of the provisions of the Act.
The shareholders cannot on their own make out a proposal of sale and pass an ordinary resolution to
implement it through the directors.

The contention of the shareholders is incorrect in the first place as it is not within their authority to approve a
proposal independently of the Board of Directors. It is for the Board to approve a proposal of sale of the
undertaking and then get the members to approve it by a special resolution. Accordingly the contention of
the members that they were the principals and directors being their agents were bound to give effect to the
decisions of the members is not correct.

Further, in exercising their powers the directors do not act as agent for the majority of members or even all
the members. The members therefore, cannot by resolution passed by a majority or even unanimously
supersede the powers of directors or instruct them how they shall exercise their powers. The shareholders
have, however, the power to alter the Articles of Association of the company in the manner they like subject
to the provisions of the Companies Act, 2013.

Question 22

(i) R Ltd. wants to constitute an Audit Committee. Draft a board resolution covering the following matters
[compliance with Companies Act, 2013 to be ensured].

(1)  Member of the Audit Committee
(2) Chairman of the Audit Committee
(3) Any 2 functions of the said Committee
(i) What would be the minimum likely turnover or capital of this company?

(iii) What is the role of the Audit Committee vis a vis the statutory auditor when the company wishes to
engage them to perform certain engagements not restricted under Section 144?

Answer
(i)  Audit Committee — Board’s Resolution:

‘Resolved that pursuant to Section 177 of the Companies Act, 2013 an Audit Committee consisting of
the following Directors be and is hereby constituted.

1. Mr. ---- Independent Director
Mr. ---- Independent Director
Mr. ----Independent Director

Mr. ---- Independent Director

a kB~ e m

Mr. ---- Managing Director.
6. Mr. - Chief Financial Officer”

‘Further resolved that the Chairman of the Audit Committee shall be elected by its members from
amongst themselves and shall be an independent director’.
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‘Further resolved that the quorum for a meeting of the Audit committee shall be three directors (other
than the Managing Director), out of which at least two must be independent directors”.

‘Resolved further that the Audit Committee shall perform all the functions as laid down in section 177(4)
of the Companies Act, 2013 including but not limited to:

a. make the recommendation for appointment, remuneration and terms of appointment of the auditors
of the company;

b. review and monitor the independence and performance of auditors of the company and the
effectiveness of the audit process”.

Further resolved that the Audit Committee shall review the quarterly and annual financial statements
and submit the same to the Board with its recommendations if any”.

Rule 6 of the Companies (Meetings of Board and its Powers) Rules, 2014 have prescribed that the
following classes of companies shall constitute Audit Committee:

(a) all public companies with a paid up capital of 10 crore rupees or more;
(b) all public companies having turnover of 100 crore rupees or more;

(c) all public companies, having in aggregate, outstanding loans or borrowings or debentures or
deposits exceeding 50 crore rupees or more.

Hence, in the present question, the likely turnover shall be ¥ 100 crore or more or capital shall be ¥ 10
crore or more.

(iii) According to section 177(5), the Audit Committee is empowered to:

(1) call for the comments of the auditors about:
(A) internal control systems,
(B) the scope of audit, including the observations of the auditors,
(C) review of financial statement before their submission to the Board,

(2) discuss any related issues with the internal and statutory auditors and the management of the
company.

Question 23

Provide various grounds on which the investigation is assigned to Serious Fraud Investigation Office?

Answer

As per section 212 of the Companies Act, 2013, the Central Government may assign the investigation into
affairs of a company to the Serious Frauds Investigation Office on the basis of an opinion formed from the
following:

a)

After the inspection of books of account or papers or inquiry the Registrar shall submit a written report to
the Central Government. The report may recommend the need for further investigation along with reasons
in support. The Central Government on receipt of such report can order an investigation under Serious
Frauds Investigation Office.

The company may pass a special resolution and can request Central Government to investigate into the
affairs of the company.

The Central Government can order investigation under Serious Frauds Investigation Office, in public
interest.
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d) The departments Central Government and State Governments can request for investigation under
Serious Frauds Investigation Office.

Question 24
Discuss the powers of Inspectors regarding investigation into affairs of related companies.
Answer

Section 219 states that, if the inspector appointed under Sections 210, 212 or 213 to investigate into the
affairs company considers it necessary for the purposes of the investigation to investigate, he can do the
investigation of the affairs of other related companies or body corporate with the prior approval of the Central
Government.

e Holding or Subsidiary Company: which is or has been at the relevant time been the company’s
subsidiary or holding or subsidiary of its holding company;

o Related Party: which is or has been at the relevant time been managed by any person as a managing
director or manager who is or was at the relevant time the managing director or the manager of the
company;

e Deemed Control: whose Board of Directors’ comprises nominees of the company or is accustomed to
act in accordance with the directions of the company or any of its directors; or

e In Employment of Company: in case any person is or has at any relevant time been the company’s
managing director or manager or employee.

The results of the investigation are relevant to the investigation of the affairs of the company for which he is
appointed.

Question 25

A group of creditors of XYZ Limited makes a complaint to the Registrar of Companies, Gujarat alleging that
the management of the company is indulging in destruction and falsification of the accounting records of the
company. The complainants request the Registrar to take immediate steps to seize the records of the
company so that the management may not be allowed to tamper with the records. The complaint was received
at 11 A.M. on 06th June, 2018 and the registrar has attempted to enter the premise of company but has been
denied by the company, due to not having order from special court.

Is the contention of company being valid in terms of Companies Act, 20137
Answer

Section 209, of the Companies Act, 2013 states that, if the Registrar has reasonable ground to believe that
the books and papers of

e A company or

e relating to the key managerial personnel or

e any director or

e auditor or

e company secretary in practice if the company has not appointed a company secretary

are likely to be destroyed, mutilated, altered, falsified or secreted he may, after obtaining an order from the
special court for the seizure of such books and papers,

a) enter with such assistance as may be required and search the place where such books or papers are
kept; and
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b) seize such books and papers as he considers necessary after allowing the company to take copies or
extracts there from.

According the above provisions the registrar may enter, search and seize the books only after obtaining an
order from the Special Court.

In the given scenario, the registrar has failed to obtain permission from the special court so, he is not
authorized to enter the premises of the company and seize the books of accounts of XYZ Limited. Hence, the
contention of the XYZ Limited is valid in law.

Question 26

Mr. Atul is an employee of the company ABC Limited and investigation is going on him under the provisions
of Companies Act, 2013. The company wants to terminate the employee on the ground of investigation is
going against him. They have filed the application to tribunal for approval of termination. Company has not
received any reply from the tribunal within 30 days of filling an application. The company consider it as a
deemed approval and terminated Mr. Atul.

e [s the contention of company being valid in law?
o |What is remedy available to Mr. Atul?

o What is remedy available to Mr. Atul, if reply of Tribunal has been received within 30 days of
application?

Answer

The provision of Section 218 states that, the company shall require to take approval of the tribunal before
taking action against the employee if there is any pendency of any proceedings against any person concerned
in the conduct and management of the affairs company.

The company shall require approval in the following circumstances:

e discharge or suspension of an employee; or

e punishment to an employee by dismissal, removal, reduction in rank or otherwise; or
e change in the terms of employment to the disadvantage of employee(s);

The Tribunal shall notify its objection to the action proposed in writing.

In case, the company other body corporate or person concerned does not receive the approval of the Tribunal
within 30 days of making the application, it may proceed to take the action proposed against the employee.
That means it can be consider as a deemed approval by the tribunal.

Appeal to the Appellate Tribunal

If the company, other body corporate or person concerned is dissatisfied with the objection raised by the
Tribunal, it may, within a period of 30 days of the receipt of the notice of the objection, refer an appeal to the
Appellate Tribunal in such manner and on payment of fees of INR 1,000 as per the schedule of Fees.

The decision of the Appellate Tribunal on such appeal shall be final and binding on the Tribunal and on the
company, other body corporate or person concerned.

e Yes, the termination of Mr. Atul made by the company is totally valid in law and company can do so by
considering deemed approval of tribunal.

e In this scenario, Mr. Atul has not any remedy available. As per the provision of the law appeal to the
appellate tribunal can be made only if the person is dissatisfied with the objection raised by the tribunal.
Hence, in this case the tribunal has not replied Mr. Atul cannot refer an appeal to Appellate Tribunal.
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® |n this case, Mr. Atul can refer and appeal to appellate tribunal within 30 days of the receiving letter of
objection raised by the tribunal and with payment of Fees on Rs. 1,000 as per schedule of Fees.

Question 27

Mr. Raees purchased a flat for Rs. 90 lakhs in the name of his daughter’s mother in law, who is a resident
of USA. However, when her mother in law was contacted, she denied the ownership of this property.
Discuss the nature of the transaction in the light of the Foreign Exchange Management Act, 1999.

Answer
A person resident in India may acquire immovable property outside India, -

(a) by way of gift or inheritance from a person referred to in sub-section (4) of Section 6 of the Act, or
referred to in clause (b) of regulation 4 (acquired by a person resident in India on or before 8th July
1947 and continued to be held by him with the permission of the Reserve Bank.)

(b) by way of purchase out of foreign exchange held in Resident Foreign Currency (RF C) account
maintained in accordance with the Foreign Exchange Management (Foreign Currency accounts by
a person resident in India) Regulations, 2015;

(c) jointly with a relative who is a person resident outside India, provided there is no outflow of funds
from India;

Explanation—For the purposes of these regulations, 'relative' in relation to an individual means husband,
wife, brother or sister or any lineal ascendant or descendant of that individual.

Thus, Mr. Raees, can purchase the property only in the name of the above mentioned relatives.
Daughter’s mother in law does not fall within the purview of the mentioned definition of relatives. Hence,
this transaction is not valid.

Question 28

Mr. Madhyam, was appointed as an Interim resolution professional during the Corporate Insolvency
Resolution Process. What are the duties to be performed by Mr. Madhyam in the given capacity?

Answer
According to Section 18 of IBC, 2016, Mr. Madhyam as an Interim Resolution Professional shall perform
the following duties:
(a) collect all information relating to the assets, finances and operations of MMPL including information
relating to:

e |ts business operations for the previous two years;

e lts financial and operational payments for the previous two years;

e Alist of assets and liabilities of MMPL as on the initiation date; and

e Other specified matters;
(b) receive and collate all the claims submitted by PNB and other creditors, pursuant to the public
announcement made by him under sections 13 and 15;
(c) constitute a committee of creditors;
(d) monitor the assets of MMPL and manage its operations until a Resolution Professional (RP) is

appointed by the committee of creditors;
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(e) file information collected with the information utility, if necessary (not applicable in the present case
study); and

(f) take control and custody of the assets over which MMPL has ownership rights like plot, factory
building, debtors, etc.

(9) perform such other duties as may be specified by IBBI.

Question 29

What are the possible actions which can be taken against persons / properties involved in Money
Laundering?

Answer
Following actions can be taken against the persons involved in Money Laundering:-

(a) Attachment of property under Section 5, seizure/ freezing of property and records under Section 17
or Section 18. Property also includes property of any kind used in the commission of an offence
under PMLA, 2002 or any of the scheduled offences.

(b) Persons found guilty of an offence of Money Laundering are punishable with imprisonment for a term
which shall not be less than three years but may extend up to seven years and shall also be liable
to fine [Section 4].

(c) When the scheduled offence committed is under the Narcotics and Psychotropic substances Act,
1985 the punishment shall be imprisonment for a term which shall not be less than three years but
which may extend up to ten years and shall also be liable to fine.

(d) The prosecution or conviction of any legal juridical person is not contingent on the prosecution or
conviction of any individual.

Question 30

ABC Limited is a wholly owned subsidiary company of XYZ Limited. The Company wants to make application
for merger of Holding and Subsidiary Companies under Section 232. The Company Secretary of the XYZ
Limited is of the opinion that company cannot apply for merger as per section 232. The company shall have
to apply for merger as per section 233 i.e. Fast Track Merger. Is the contention of Company Secretary being
valid as per law?

Answer

As per section 233 (1), notwithstanding the provisions of section 230 and section 232, a scheme of merger
or amalgamation may be entered between,

e 2 or more small companies

e aholding company and its wholly-owned subsidiary company. If 100% of its share capital is held by the
holding company, except the shares held by the nominee or nominees to ensure that the number of
members of subsidiary company is not reduced below the statutory limit as provided in section 187

e such other class or classes of companies as may be prescribed.

The provisions given for fast track merger in the section 233 are in the optional nature and not a compulsion
to the company. If a company wants to make application for merger as per section 232, it can do so.

© The Institute of Chartered Accountants of India



Hence, here the Company Secretary of the XYZ limited has erred in the law and his contention is not valid
as per law. The company shall have an option to choose between normal process of merger and fast track
merger.

Question 31

A meeting of members of ABC Limited was convened under the orders of the Court to consider a scheme of
compromise and arrangement. Notice of the meeting was sent in the prescribed manner to all the 600
members holding in the aggregate 25,00,000 shares. The meeting was attended by 450 members holding
15,00,000 shares. 210 members holding 11,00,000 shares voted in favor of the scheme. 180 members
holding 3,00,000 shares voted against the scheme. The remaining members abstained from voting.

Examine with reference to the relevant provisions of the Companies Act, 2013 whether the scheme is
approved by the requisite majority.

Answer

As per section 230 (6), of the Companies Act, 2013 where majority of persons at a meeting held
representing 3/4th in value, voting in person or by proxy or by postal ballot, agree to any compromise or
arrangement and if such compromise or arrangement is sanctioned by the Tribunal by an order. The majority
of person representing 3/4t Value shall be counted of the following:

e the creditors, or

e class of creditors or

e members or

e class of members, as the case may be,

The majority is dual, in number and in value. A simple majority of those voting is sufficient. Whereas the
‘three-fourths’ requirement relates to value. The three-fourths value is to be computed with reference to paid-
up capital held by members present and voting at the meeting.

In this case out of 600 members, 450 members attended the meeting, but only 390 members voted at the
meeting. As 210 members voted in favor of the scheme the requirement relating to majority in number (i.e.
196) is satisfied. 390 members who participated in the meeting held 14,00,000, three-fourth of which works
out to 10,50,000 while 210 members who voted for the scheme held 11,00,000 shares. As both the
requirements are fulfilled, the scheme is approved by the requisite majority.

Question 32

A meeting of members of DEF Limited was convened under the orders of the Court for the purpose of
considering a scheme of compromise and arrangement. The meeting was attended by 300 members holding
9,00,000 shares. 120 members holding 7,00,000 shares in the aggregate voted for the scheme. 140 members
holding 2,00,000 shares in aggregate voted against the scheme. 40 members holding 1,00,000 shares
abstained from voting. Examine with reference to the relevant provisions of the Companies Act, 2013 whether
the scheme was approved by the requisite majority?

Answer

As per section 230 (6), of the Companies Act, 2013 where majority of persons at a meeting held
representing 3/4th in value, voting in person or by proxy or by postal ballot, agree to any compromise or
arrangement and if such compromise or arrangement is sanctioned by the Tribunal by an order. The majority
of person representing 3/4" Value shall be counted of the following:

e the creditors, or
e class of creditors or

e members or
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e class of members, as the case may be,

The majority is dual, in number and in value. A simple majority of those voting is sufficient. Whereas the
‘three-fourths’ requirement relates to value. The three-fourths value is to be computed with reference to paid-
up capital held by members present and voting at the meeting.

In this case 300 members attended the meeting, but only 260 members voted at the meeting. As 120 members
voted in favor of the scheme the requirement relating to majority in number (i.e. 131) is not satisfied.

260 members who participated in the meeting held 9,00,000 shares, three-fourth of which works out to
6,75,000 while 120 members who voted for the scheme held 7,00,000 shares. The majority representing
three-fourths in value is satisfied.

Thus, in the instant case, the scheme of compromise and arrangement of DEF Limited is not approved as
though the value of shares voting in favor is significantly more, the number of members voting in favor do not
exceed the number of members voting against.

Question 33

ABC Private Limited is a company in which there are eight shareholders. Can a member holding less than
one-tenth of the share capital of the company apply to the Tribunal for relief against oppression and
mismanagement? Give your answer according to the provisions of the Companies Act, 2013.

Answer

Under section 244 of the Companies Act, 2013, in the case of a company having share capital, the following
member(s) have the right to apply to the Tribunal under section 241:

(@) Notless than 100 members of the company or not less than one-tenth of the total number of members,
whichever is less; or

(b) Any member or members holding not less than one-tenth of the issued share capital of the company
provided the applicant(s) have paid all the calls and other sums due on the shares.

In the given case, since there are eight shareholders. As per the condition (a) above, 10% of 8 i.e. 1 satisfies
the condition. Therefore, a single member can present a petition to the Tribunal, regardless of the fact that
he holds less then one-tenth of the company’s share capital.

Question 34

The issued and paid up capital of MNC Limited is & 5 crores consisting of 5,00,000 equity shares of & 100
each. The said company has 500 members. A petition was submitted before the Tribunal signed by 80
members holding 10,000 equity shares of the company for the purpose of relief against oppression and
mismanagement by the majority shareholders. Examining the provisions of the Companies Act, 2013, decide
whether the said petition is maintainable. Also explain the impact on the maintainability of the above petition,
if subsequently 40 members, who had signed the petition, withdrew their consent.

Answer

Right to apply for oppression and mismanagement: As per the provisions of Section 244 of the Companies
Act, 2013, in the case of a company having share capital, members eligible to apply for oppression and
mismanagement shall be lowest of the following:

100 members; or
1/10th of the total number of members; or

Members holding not less than 1/10th of the issued share capital of the company.
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The share holding pattern of MNC Limited is given as follows:

T 5,00,00,000 equity share capital held by 500 members

The petition alleging oppression and mismanagement has been made by some members as follows:
(i) No. of members making the petition — 80

(i)  Amount of share capital held by members making the petition — % 10,00,000

The petition shall be valid if it has been made by the lowest of the following:

100 members; or

50 members (being 1/10t of 500); or

Members holding ¥ 50,00,000 share capital (being 1/10t" of ¥ 5,00,00,000)

As itis evident, the petition made by 80 members meets the eligibility criteria specified under section 244 of
the Companies Act, 2013 as it exceeds the minimum requirement of 50 members in this case. Therefore, the
petition is maintainable.

The consent to be given by a shareholder is reckoned at the beginning of the proceedings. The withdrawal
of consent by any shareholder during the course of proceedings shall not affect the maintainability of the
petition [Rajamundhry Electric Corporation Vs. V. Nageswar Rao A.LR.].

Question 35

A group of shareholders consisting of 25 members decide to file a petition before the Tribunal for relief against
oppression and mismanagement by the Board of Directors of M/s Fly By Night Operators Ltd. The company
has a total of 300 members and the group of 25 members holds one —tenth of the total paid —up share capital
accounting for one-fifteenth of the issued share capital. The main grievance of the group is the due to
mismanagement by the board of directors, the company is incurring losses and the company has not declared
any dividends even when profits were available in the past years for declaration of dividend. In the light of
the provisions of the Companies Act, 2013, advise the group of shareholders regarding the success of (i)
getting the petition admitted and (ii) obtaining relief from the Tribunal.

Answer

Section 244 of the Companies Act, 2013 provides the right to apply to the Tribunal for relief against oppression
and mis-management. This right is available only when the petitioners hold the prescribed limit of shares as
indicated below:

(i) Inthe case of company having a share capital, not less than 100 members of the Company or not less
than one tenth of the total number of its members whichever is less or any member or members holding
not less than one tenth of the issued share capital of the company, provided that the applicant(s) have
paid all calls and other dues on the shares.

(i) In the case of company not having share capital, not less than one-fifth of the total number of its
members.

Since the group of shareholders do not number 100 or hold 1/10™ of the issued share capital or constitute
1/10™ of the total number of members, they have no right to approach the Tribunal for relief.

However, the Tribunal may, on an application made to it waive all or any of the requirements specified in (i)
or (i) so as to enable the members to apply under section 241.

As regards obtaining relief from Tribunal, continuous losses cannot, by itself, be regarded as oppression
(Ashok Betelnut Co. P. Ltd. vs. M.K. Chandrakanth).
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Similarly, failure to declare dividends or payment of low dividends also does not amount to oppression.
(Thomas Veddon V.J. (v) Kuttanad Robber Co. Ltd).

Thus, the shareholders may not succeed in getting any relief from Tribunal.
Question 36

A group of members of XYZ Limited has filed a petition before the Tribunal alleging various acts of oppression
and mismanagement by the majority shareholders of the company. The Petitioner group holds 12% of the
issued share capital of the company. During the pendency of the petition, some of the petitioner group holding
about 5% of the issued share capital of the company wish to disassociate themselves from the petition and
they along with the other majority shareholders have submitted before the Tribunal that the petition may be
dismissed on the ground of non-maintainability. Examine their contention having regard to the provisions of
the Companies Act, 2013.

Answer

The argument of the majority shareholders that the petition may be dismissed on the ground of non-
maintability is not correct. The proceedings shall continue irrespective of withdrawal of consent by some
petitioners. It has been held by the Supreme Court in Rajmundhry Electric Corporation vs. V. Nageswar Rao,
AIR (1956) SC 213 that if some of the consenting members have subsequent to the presentation of the
petition withdraw their consent, it would not affect the right of the applicant to proceed with the petition. Thus,
the validity of the petition must be judged on the facts as they were at the time of presentation. Neither the
right of the applicants to proceed with the petition nor the jurisdiction of Tribunal to dispose it of on its merits
can be affected by events happening subsequent to the presentation of the petition.

Question 37

The Annual General Meeting of ABC Limited declared a dividend at the rate of 30 percent payable on paid
up equity share capital of the Company as recommended by Board of Directors on 30th April, 2018. But the
Company was unable to post the dividend warrant to Mr. Ranjan, an equity shareholder of the Company, up
to 30th June, 2018. Mr. Ranjan filed a suit against the Company for the payment of dividend along with
interest at the rate of 20 percent per annum for default period. Decide in the light of provisions of the
Companies Act, 2013, whether Mr. Ranjan would succeed? Also state the directors' liability in this regard
under the Act.

Answer

Section 127 of the Companies Act, 2013 lays down the penalty for non - payment of dividend within the
prescribed time period. Under section 127 where a dividend has been declared by a company but has not
been paid or the warrant in respect thereof has not been posted within 30 days from the date of declaration
to any shareholder entitled to the payment of the dividend:

(a) every director of the company shall, if he is knowingly a party to the default, be punishable with
imprisonment which may extend to two years and with fine which shall not be less than one thousand
rupees for every day during which such default continues; and

(b) the company shall be liable to pay simple interest at the rate of eighteen per cent. per annum during the
period for which such default continues.

Therefore, in the given case Mr Rajan will not succeed in his claim for 20% intere st as the limit under section
127 is 18% per annum.

Question 38

The Board of Directors of XYZ Company Limited at its meeting declared a dividend on its paid-up equity share
capital which was later on approved by the company's Annual General Meeting. In the meantime, the
directors at another meeting of the Board decided by passing a resolution to divert the total dividend to be
paid to shareholders for purchase of investments for the company. As a result, dividend was paid to
shareholders after 45 days. Examining the provisions of the Companies Act, 2013, state:
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(i)  Whether the act of directors is in violation of the provisions of the Act and also the consequences that
shall follow for the above act of directors?

(i) What would be your answer in case the amount of dividend to a shareholder is adjusted by the company
against certain dues to the company from the shareholder?

Answer

According to section 124 of the Companies Act, 2013, where a dividend has been declared by a company
but has not been paid or claimed within 30 days from the date of the declaration to any shareholder entitled
to the payment of the dividend, the company shall, within 7 days from the date of expiry of the said period of
30 days, transfer the total amount of dividend which remains unpaid or unclaimed to a special account to be
opened by the company in that behalf in any scheduled bank to be called the Unpaid Dividend Account.

Further, according to section 127 of the Companies Act, 2013, where a dividend has been declared by a
company but has not been paid or the warrant in respect thereof has not been posted within 30 days from
the date of declaration to any shareholder entitled to the payment of the dividend, every director of the
company shall, if he is knowingly a party to the default, is liable for the punishment under the said section.

In the present case, the Board of Directors of XYZ Company Limited at its meeting declared a dividend on its
paid-up equity share capital which was later on approved by the company's Annual General Meeting. In the
meantime the directors at another meeting of the Board decided by passing a resolution to divert the total
dividend to be paid to shareholders for purchase of investment for the company. As a result dividend was
paid to shareholders after 45 days.

(i) 1. Since, declared dividend has not been paid or claimed within 30 days from the date of the
declaration to any shareholder entitled to the payment of the dividend, the company shall, within 7
days from the date of expiry of the said period of 30 days, transfer the total amount of dividend
which remains unpaid or unclaimed to a special account to be opened by the company in that
behalf in any scheduled bank to be called the Unpaid Dividend Account.

2. The Board of Directors of XYZ Company Limited is in violation of section 127 of the Companies
Act, 2013 as it failed to pay dividend to shareholders within 30 days due to their decision to divert
the total dividend to be paid to shareholders for purchase of investment for the company.

Consequences: The following are the consequences for the violation of above provisions:

(a) Every director of the company shall, if he is knowingly a party to the default, be punishable
with imprisonment which may extend to two years and shall also be liable for a fine which
shall not be less than one thousand rupees for every day during which such default continues.

(b) The company shall also be liable to pay simple interest at the rate of 18% p.a. during the
period for which such default continues.

(i) If the amount of dividend to a shareholder is adjusted by the company against certain dues to the
company from the shareholder, then failure to pay dividend within 30 days shall not be deemed to be an
offence under Proviso to section 127 of the Companies Act, 2013.

Question 39

Referring to the provisions of the Companies Act, 2013, examine the validity of the following:

The Board of Directors of ABC Limited proposes to declare dividend at the rate of 20% to the equity
shareholders, despite the fact that the company has defaulted in repayment of public deposits accepted
before the commencement of this Act.

Answer

Prohibition on declaration of dividend: Section 123(6) of the Companies Act, 2013, specifically provides
that a company which fails to comply with the provisions of section 73 (Prohibition of acceptance of deposits
from public) and section 74 (Repayment of deposits, etc., accepted before the commencement of this Act)
shall not, so long as such failure continues, declare any dividend on its equity shares.
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In the given instance, the Board of Directors of ABC Limited proposes to declare dividend at the rate of 20%
to the equity shareholders, in spite of the fact that the company has defaulted in repayment of public deposits
accepted before the commencement of the Companies Act, 2013. So according to the above provision,
declaration of dividend by the ABC Limited is not valid.

Question 40

Star Ltd. declared and paid dividend in time to all its equity holders for the financial year 2018-19, except in
the following two cases:

(i) Mrs. Sheela, holding 250 shares had mandated the company to directly deposit the dividend amount in
her bank account. The company, accordingly remitted the dividend but the bank returned the payment
on the ground that there was difference in surname of the payee in the bank records. The company,
however, did not inform Mrs. Sheela about this discrepancy.

(i) Dividend amount of * 50,000 was not paid to Mr. Mohan, deceased, in view of court order restraining
the payment due to family dispute about succession.

You are required to analyse these cases with reference to provisions of the Companies Act, 2013 regarding
failure to distribute dividends.

Answer

(i) Section 127 of the Companies Act, 2013 provides for punishment for failure to distribute dividend on
time. One of such situations is where a shareholder has given directions to the company regarding the
payment of the dividend and those directions cannot be complied with and the same has not been
communicated to her.

In the given situation, the company has failed to communicate to the shareholder Mrs. Sheela about
non-compliance of her direction regarding payment of dividend. Hence, the penal provisions under
section 127 will be applicable.

(i) Section 127, inter-alia, provides that no offence shall be deemed to have been committed where the
dividend could not be paid by reason of operation of law.

In the present circumstance, the dividend could not be paid because it was not allowed to be paid by
the court until the matter was resolved about succession. Hence, there will not be any liability on the
company and its Directors etc.

Question 41

The Board of directors of Bharat Ltd. has a practical problem. The registered office of the company is situated
in a classified backward area of Maharashtra. The Board wants to keep its books of account at its corporate
office in Mumbai which is conveniently located. The Board seeks your advice about the feasibility of
maintaining the accounting records at a place other than the registered office of the company. Advise.

Answer

According to section 128(1) of the Companies Act, 2013, every company is required to prepare and keep the
books of accounts and other relevant books and papers and financial statement for every financial year which
give a true and fair view of the state of the affairs of the company, including that of its branch office or offices,
if any, and explain the transactions effected both at the registered office and its branches and such books
shall be kept on accrual basis and according to the double entry system of accounting.

The proviso to section 128(1) further provides that all or any of the books of account aforesaid and other
relevant papers may be kept at such other place in India as the Board of Directors may decide and where
such a decision is taken, the company shall, within seven days thereof, file with the Registrar a notice in
writing giving the full address of that other place. Further company may keep such books of accounts or other
relevant papers in electronic mode as per the Rule 3 of the Companies (Accounts) Rules, 2014.

Therefore, the Board of Bharat Ltd. is empowered to keep its books of account at its corporate office in
Mumbai by following the above procedure.
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Question 42

The Board of Directors of Vishwakarma Electronics Limited consists of Mr. Ghanshyam, Mr. Hyder (Directors)
and Mr. Indersen (Managing Director). The company has also employed a full time Secretary.

The Profit and Loss Account and Balance Sheet of the company were signed by Mr. Ghanshyam and Mr.
Hyder. Examine whether the authentication of financial statements of the company was in accordance with
the provisions of the Companies Act, 2013?

Answer

Under section 134(1) of the Companies Act, 2013 the financial statement, including consolidated financial
statement, if any, shall be approved by the Board of Directors before they are signed on behalf of the Board
by at least:

(a) The chairperson of the company where he is authorised by the Board; or
(b) Two directors out of which one shall be managing director, if any, and

(c) the Chief Executive Officer, the Chief Financial Officer and the company secretary of the company,
wherever they are appointed.

In the instant case, the Balance Sheet and Profit and Loss Account have been signed by Mr. Ghanshyam
and Mr. Hyder, the directors. In view of Section 134(1) of the Companies Act, 2013, if there is a Managing
Director, he must be one of the two directors to sign the financial statements. Hence, Mr. Indersen, the
Managing Director should be one of the two signing directors. Since the company has also employed a full
time Secretary, he should also sign the Balance Sheet and Profit and Loss Account.

Question 43

ABC Limited has on its Board, four Directors viz. W, X, Y and Z. In addition, the company has Mr. D as the
Managing Director. The company also has a full time Company Secretary, Mr. Wise, on its rolls. The financial
statements of the company for the year ended 31st March, 2018 were authenticated by two of the directors,
Mr. X and Y under their signatures.

Referring to the provisions of the Companies Act, 2013:

(i)  Examine the validity of the authentication of the Balance Sheet and Statement of Profit & Loss and the
Board’s Report.

(i) What would be your answer in case the company is a One Person Company (OPC) and has only one
Director, who has authenticated the Balance Sheet and Statement of Profit & Loss and the Board’s
Report?

Answer

Under section 134(1) of the Companies Act, 2013 the financial statement, including consolidated financial
statement, if any, shall be approved by the Board of Directors before they are signed on behalf of the Board
by at least:

(@) The chairperson of the company where he is authorised by the Board; or
(b) Two directors out of which one shall be managing director, if any, and

(c) the Chief Executive Officer, the Chief Financial Officer and the company secretary of the company,
wherever they are appointed.

In case of a One Person Company, the financial statements shall be signed by only one director, for
submission to the auditor for his report thereon.

(i) In the given case, the Balance Sheet and Profit & Loss Account have been signed by Mr. X and Mr. Y,
the directors. In view of the provisions of Section 134 (1), the Managing Director Mr. D should be one of
the two signatories. Since the company has also employed a full time Secretary, he should also sign the
Balance Sheet and Profit & Loss Account. Therefore, authentication done by two directors is not valid.
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(i) In case of OPC, the financial statements should be signed by one director and hence, the authentication
is in order.

Question 44
State the procedure for the following, explaining the relevant provisions of the Companies Act, 2013:

(i)  Appointment of First Auditor, when the Board of directors did not appoint the First Auditor within one
month from the date of registration of the company.

(i)  Removal of Statutory Auditor (appointed in last Annual General Meeting) before the expiry of his term.
Answer

(i) Section 139(6) of the Companies Act, 2013 lays down that the first auditor of a company shall be
appointed by the Board of Directors within 30 days of the registration of the company.

Section 139 (6) continues to provide further that if the Board of Directors fails to appoint such auditor, it
shall inform the members of the company, who shall within ninety days at an extraordinary general
meeting appoint such auditor and such auditor shall hold office till the conclusion of the first annual
general meeting.

From the above provisions of law if the Board of Directors fails to appoint the first auditors within the
stipulated 30 days, it shall take the following steps:

a. Inform the members of the Company;

b. Immediately take steps to convene an extra ordinary general meeting not later than 90 days;

c. Members shall at that extra ordinary meeting appoint the first auditors of the company;

d. The first auditors so appointed shall hold office upto the conclusion of the first AGM of the company.

(ij) Section 140 of the Companies Act, 2013 prescribes certain procedure for removal of auditors. Under
section 140 (1) the auditor appointed under section 139 may be removed from his office before the
expiry of his term only by a special resolution of the company, after obtaining the previous approval of
the Central Government in that behalf in the prescribed manner. From this sub section, it is clear that
the approval of the Central Government shall be taken first and thereafter the special resolution of the
company should be passed.

Provided that before taking any action under this sub-section, the auditor concerned shall be given a
reasonable opportunity of being heard.

Therefore, in terms of section 140 (1) of the Companies Act, 2013 read with rule 7 of the Companies
(Audit & Auditors) Rules, 2014 the following steps should be taken for the removal of an auditor before
the completion of his term:

a. The application to the Central Government for removal of auditor shall made in Form ADT-2 and
shall be accompanied with fees as provided for this purpose under the Companies (Registration
Offices and Fees) Rules, 2014

b. The application shall be made to the Central Government within thirty days of the resolution passed
by the Board.

c. The company shall hold the general meeting within sixty days of receipt of approval of the Central
Government for passing the special resolution.

Question 45
Explain how the auditor will be appointed in the following cases:
(i) A Government Company within the meaning of section 394 of the Companies Act, 2013.

(i) The Auditor of the company (other than government company) has resigned on 31t December, 2017,
while the Financial year of the company ends on 315t March, 2018.

(iii) A company, whose shareholders include the following:
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(a) Bank of Baroda (A Nationalized Bank) holding 12% of the subscribed capital in the company.

(b) National Insurance Company Limited (carrying on General Insurance Business) holding 10% of the
subscribed capital in the company.

(c) Maharashtra State Financial Corporation (A Public Financial Institution) holding 8% of the
subscribed capital in the company.

Answer

(i) The appointment and re-appointment of auditor of a Government Company or a government controlled
company is governed by the provisions of section 139 of the Companies Act, 2013 which are
summarized as under:

The first auditor shall be appointed by the Comptroller and Auditor General of India within 60 days from
the date of incorporation and in case of failure to do so, the Board shall appoint auditor within next 30
days and on failure to do so by Board of Directors, it shall inform the members, who shall appoint the
auditor within 60 days at an extraordinary general meeting (EGM), such auditor shall hold office il
conclusion of first Annual General Meeting.

In case of subsequent auditor for existing government companies, the Comptroller & Auditor General of
India shall appoint the auditor within a period of 180 days from the commencement of the financial year
and the auditor so appointed shall hold his position till the conclusion of the Annual General Meeting.

(ii) The situation as stated in the question relates to the creation of a casual vacancy in the office of an
auditor due to resignation of the auditor before the AGM in case of a company other than government
company. Under section 139 (8)(i) any casual vacancy in the office of an auditor arising as a result of
his resignation, such vacancy can be filled by the Board of Directors within thirty days thereof and in
addition the appointment of the new auditor shall also be approved by the company at a general meeting
convened within three months of the recommendation of the Board and he shall hold the office till the
conclusion of the next annual general meeting.

(iii) The Companies Act, 2013 categorizes companies into government companies and non Government
Companies and lists down the provisions relating to appointment, of auditors as per this classification.
Hence, in the given case as the total shareholding of the three institutions adds up to 30% of the
subscribed capital of the company it is not a government company. Hence, the provisions applicable to
non-government companies in relation to the appointment of auditors shall apply.

Question 46

One-fourth of the subscribed capital of AMC Limited was held by the Government of Rajasthan. Mr. Neeraj a
qualified Chartered Accountant was appointed as an auditor of the Company at the Annual General Meeting
held on 30th April, 2016 by an ordinary resolution. Mr. Sanjay, a shareholder of the Company objects to the
manner of appointment of Mr. Neeraj on the ground of violation of the Companies Act 2013. Decide, whether
the objection of Mr. Sanjay is tenable? Also examine the consequences of the above appointment under the
said Act.

Answer

As per the section 2(45) of the Companies Act, 2013, the holding of 25% shares of AMC Ltd. by the
government of Rajasthan does not make it a government company. Hence, it will be treated as a non-
government company.

Under section 139 of the Companies Act, 2013, the appointment of an auditor by a company vests generally
with the members of the company except in the case of the first auditors and in the filling up of the casual
vacancy not caused by the resignation of the auditor, in which case, the power to appoint the auditor vests
with the Board of Directors. The appointment by the members is by way of an ordinary resolution only and no
exceptions have been made in the Act whereby a special resolution is required for the appointment of the
auditors.

Therefore, the contention of Mr. Sanjay is not tenable. The appointment is valid under the Companies Act,
2013.
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Question 47

EF Limited appointed a individual firm, Naresh & Company, Chartered Accountants, as Auditors of the
company at the Annual General Meeting held on 30" September, 2018. Mrs. Kamala, wife of Mr. Naresh,
invested in the equity shares face value of Rs. 1 lakh of EF Limited on 15 October, 2018. But Naresh &
Company continues to function as statutory auditors of the company. Advice.

Answer

Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act, 2013, a person who,
or his relative or partner holds any security of the company or its subsidiary or of its holding or associate
company a subsidiary of such holding company, which carries voting rights, such person cannot be
appointed as auditor of the company. Provided that the relative of such person may hold security or interest
in the company of face value not exceeding 1 lakh rupees as prescribed under the Companies (Audit and
Auditors) Rules, 2014.

In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs. Kamala, his wife
held equity shares of EF Limited of face value Rs. 1 lakh, which is within the specified limit.

Further Section 141(4) provides that if an auditor becomes subject, after his appointment, to any of the
disqualifications specified in sub-section 3 of section 141, he shall be deemed to have vacated his office

of auditor. Hence, Naresh & Company can continue to function as auditors of the Company even after 15t
October 2018 i.e. after the investment made by his wife in the equity shares of EF Limited.

Question 48

The auditors of a company refuses to make their report on the annual accounts of a company before it is
signed on behalf of the Board of directors. Advise the company.

Answer

The auditor is right. Theoretically, accounts are presented to auditors only after they are approved by the
Board and signed by authorized persons. The auditor is only expected to submit his report on the accounts
presented to him for audit after conducting an examination of the necessary documents, analyzing relevant
information and test checking accounting records in order to be able to form an opinion of the financial
statements presented to him. In practice, the checking of accounts is already completed before accounts are
approved by the Board. Auditor informally approves the draft account with notes etc., before the accounts
are approved by the Board. However, auditor signs the accounts only after these are approved by Board and
signed by persons authorized by Board of the company.

Question 49

Info-tech Overtrading Ltd. was ordered to be wound up compulsory by an order dated 10th March, 2018 by
the Tribunal. The official liquidator who has taken control for the assets and other records of the company
has noticed the following:

The Managing Director of the company has sold certain properties belonging to the company to a private
company in which his son was interested causing loss to the company to the extent of INR 50 lakhs. The sale
took place on 15th October, 2017.

Examine what action the official liquidator can take in this matter. Having regard to the provisions of the
Companies Act, 2013.

Answer

The official liquidator can invoke the provisions contained in Section 328 of the Companies Act, 2013 to
recover the sale of assets of the company. According to Section 328, if the Tribunal is satisfied that there is
a preference transfer of property, movable or immovable, or any delivery of goods, payment, execution made,
taken or done by or against a company within six months before making winding up application, the Tribunal
may order as it may think fit and may declare such transaction invalid and restore the position.
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Since in the present case, the sale of immovable property took place on 15 October, 2017 and the company
went into liquidation on 10th March, 2018 i.e., within 6 months before the winding up of the company and
since the sale has resulted in a loss of INR 50 lakhs to the company.

The official liquidator will be able to succeed in proving the case under Section 328 by way of fraudulent
preference as the property was sold to a private company in which the son of the ex-managing was interested.

Hence, the transaction made will be regarded as invalid and restore the position of the company as if no
transfer of immovable property has been made.

Question 50

Winding up proceedings has been commended by the tribunal against DEF Limited, a government company
(Central Government is a member). Even after completion of one year from the date of commencement of
winding up proceedings, it has not possible to conclude the same. The liquidator is of the opinion that the
statement shall be filled with tribunal and registrar only.

e Validate the opinion made by the liquidator and penalty can be imposed on the liquidator for
contravention of the provision as per companies act, 2013.

o What will be your answer if the DEF Limited is a non-government company?
Answer

Section 348 of the Companies Act, 2013 states that, if the winding up of a company is not concluded within
one year after its commencement then the Company Liquidator shall file a statement in such form containing
such particulars as may be prescribed. Such statement shall be filled within two months of the expiry of such
year and it shall be filled continuously thereafter until the winding up is concluded, at intervals of not more
than one year or at such shorter intervals as may be prescribed. The statement shall be duly audited, by a
person qualified to act as auditor of the company and position of with respect to the proceedings in the
liquidation,

The statement shall be filled with the tribunal in the case of a winding up by the Tribunal. A copy shall
simultaneously be filed with the Registrar and shall be kept by him along with the other records of the
company.

Where a statement relates to a Government company in liquidation, the Company Liquidator shall forward a
copy thereof,

e to the Central Government, if that Government is a member of the Government company;
e to any State Government, if that Government is a member of the Government company; or

e to the Central Government and any State Government, if both the Governments are members of the
Government company.

DEF Limited is a Government Company

In the current scenario, we can understand that the DEF Limited is a government company in which Central
Government is a member and hence statement is also required to file to the Central Government along with
the Tribunal and Registrar. So, the opinion by the Company Liquidator is not tenable in the eyes of the law
and he is liable for penal action under the act.

The company liquidator shall be punishable with fine which may extend to five thousand rupees for every day
during which the failure continues.

DEF Limited is a Non-Government Company

In the current scenario, the DEF Limited is a non-government company hence statement is only required to
file with the Tribunal and Registrar only. So, the opinion by the Company Liquidator is tenable in the eyes of
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the law and he is not liable for any penal action under the act.

Question 51

(1)

(i)

(i)

As per provisions of the Companies Act, 2013, what is the status of XYZ Ltd., a Company incorporated
in London, U.K., which has a share transfer office at Mumbai?

ABC Ltd., a foreign company having its Indian principal place of business at Kolkata, West Bengal is
required to deliver various documents to Registrar of Companies under the provisions of the Companies
Act, 2013. You are required to state, where the said company should deliver such documents.

In case, a foreign company does not deliver its documents to the Registrar of Companies as require d
under section 380 of the Companies Act, 2013, state the penalty prescribed under the said Act, which
can be levied.

Answer

(1)

(ii)

In terms of the definition of a foreign company under section 2 (42) of the Companies Act, 2013 a “foreign
company” means any company or body corporate incorporated outside India which:

(a) Has a place of business in India whether by itself or through an agent, physically or through
electronic mode; and

(b) Conducts any business activity in India in any other manner

According to section 386 of the Companies Act, 2013, for the purposes of Chapter XXII of the Companies
Act, 2013 (Companies incorporated outside India), “Place of business” includes a share transfer or
registration office.

From the above definition, the status of XYZ Ltd. will be that of a foreign company as it is incorporated
outside India, has a place of business in India and it may be presumed that it carries on a business
activity in India.

The Companies Act, 2013 vide section 380 requires every foreign company is required to deliver to the
Registrar for registration, within 30 days of the establishment of office in India, documents which have
been specified therein. According to the Companies (Registration of Foreign Companies) Rules, 2014,
any document which any foreign company is required to deliver to the Registrar shall be delivered to the
Registrar having jurisdiction over New Delhi.

The Companies Act, 2013 lays down the governing provisions for foreign companies in Chapter XXII
which is comprised of sections 379 to 393. The penalties for non filing or for contravention of any
provision for this chapter including for non filing of documents with the Registrar as required by section
380 and other sections in this chapter are laid down in section 392 of the Act which provides that if a
foreign company contravenes the provisions of this Chapter, the foreign company shall be punishable
with a fine which shall not be less than ¥ 1,00,000 but which may extend to ¥ 3,00,000 and in the case
of a continuing offence, with an additional fine which may extend to ¥ 50,000 for every day after the
first during which the contravention continues and every officer of the foreign company who is in default
shall be punishable with imprisonment for a term which may extend to six months or with fine which
shall not be less than ¥ 25,000 but which may extend to ¥ 5,00,000, or with both.

Question 52

DEJY as Company Limited incorporated in Singapore desires to establish a place of business at Mumbai.
You being a practicing Chartered Accountant have been appointed by the company as a liaison officer, for
compliance of legal formalities on behalf of the company. Examining the provisions of the Companies Act,
2013, state the documents you are required to furnish on behalf of the company, on the establishment of a
place of business at Mumbai.
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Answer

Under section 380(1) of the Companies Act, 2013 every foreign company shall, within 30 days of the
establishment of place of business in India, deliver to the Registrar for registration the following documents:

(@)

(b)
(c)

(h)

a certified copy of the charter, statutes or memorandum and articles, of the company or other instrument
constituting or defining the constitution of the company. If the instruments are not in the English
language, a certified translation thereof in the English language;

the full address of the registered or principal office of the company;
a list of the directors and secretary of the company containing such particulars as may be prescribed:;

In relation to the nature of particulars to be provided as above, the Companies (Registration of Foreign
Companies) Rules, 2014, provide that the list of directors and secretary or equivalent (by whatever name
called) of the foreign company shall contain the following particulars, for each of the persons included
in such list, namely:

1) personal name and surname in full;

(1)

(2) any former name or names and surname or surnames in full;

(3) father's name or mother’'s name and spouse’s name;

(4) date of birth;

(5) residential address;

(6) nationality;

(7) if the present nationality is not the nationality of origin, his nationality of origin;

(8) passport Number, date of issue and country of issue; (if a person holds more than one passport

then details of all passports to be given)
(9) income-tax permanent account number (PAN), if applicable;
(10) occupation, if any;

(11) whether directorship in any other Indian company, (Director Identification Number(DIN), Name and
Corporate Identity Number (CIN) of the company in case of holding directorship);

(12) other directorship or directorships held by him;
(13) Membership Number (for Secretary only); and
(14) e-mail ID.

the name and address or the names and addresses of one or more persons resident in India authorised
to accept on behalf of the company service of process and any notices or other documents required to
be served on the company;

the full address of the office of the company in India which is deemed to be its principal place of business
in India;

particulars of opening and closing of a place of business in India on earlier occasion or occasions;

declaration that none of the directors of the company or the authorised representative in India has ever
been convicted or debarred from formation of companies and management in India or abroad; and

any other information as may be prescribed.

© The Institute of Chartered Accountants of India



According to the Companies (Registaration of Foreign Companies) Rules, 2014, any document which any
foreign company is required to deliver to the Registrar shall be delivered to the Registrar having jurisdiction
over New Delhi.

Question 53

ABC Limited, a foreign company failed to deliver some desired documents to the Registrar of Companies as
required under Section 380 of the Companies Act, 2013. State the provisions of penalty prescribed under the
said Act, which can be levied on ABC Limited for its failure.

Answer

If a foreign company fails to deliver documents to the Registrar of Companies as required under section 380
of the Companies Act, 2013, the foreign company shall be punishable with a fine which shall be not less than
T 1,00,000 but which may extend to ¥ 3,00,000 and in the case of a continuing offence, with an additional
fine which may extend to ¥ 50,000 for every day after the first during which the contravention continues.
Also, every officer of the foreign company who is in default shall be punishable with an imprisonment for a
term which may extend to six months or with a fine which shall not be less than ¥ 25,000 but which may
extend to ¥ 5,00,000 or with both. The penalty is provided in section 392 and thus ABC Ltd. is liable for the
contravention of section 380 of the Act.

Question 54

Robertson Ltd. is a company registered in Thailand. Although, it has no place of business established in
India, yet it is doing online business through telemarketing in India. Whether it will be treated as a Foreign
Company under the Companies Act, 2013? Explain.

Answer

According to section 2(42) of the Companies Act, 2013, “foreign company” means any company or body
corporate incorporated outside India which —

(a) has a place of business in India whether by itself or through an agent, physically or through electronic
mode; and

(b) conducts any business activity in India in any other manner.

According to the Companies (Registration of Foreign Companies) Rules, 2014, “electronic mode” means
carrying out electronically based, whether main server is installed in India or not, including, but not limited
to—-

(a) business to business and business to consumer transactions, data interchange and other digital supply
transactions;

(b) offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities in
India or from citizens of India;

(c) financial settlements, web based marketing, advisory and transactional services, data base services
and products, supply chain management;

(d) online services such as telemarketing, telecommuting, telemedicine, education and information
research; and

(e) all related data communication services whether conducted by e-mail, mobile devices, social media,
cloud computing, document management, voice or data transmission or otherwise.

Looking to the above description, it can be said that being involved in business activity through telemarketing,
Robertson Ltd., will be treated as foreign company.

Question 55
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Galilio Ltd. is a foreign company in Germany and it established a place of business in Mumbai. Explain the
relevant provisions of the Companies Act, 2013 and rules made thereunder relating to preparation and filing
offinancial statements, as also the documents to be attached alongwith the financial statements by the foreign
company.

Answer

Preparation and filing of financial statements by a foreign company:

According to section 381 of the Companies Act, 2013:

(1)

Every foreign company shall, in every calendar year,—

(a) make out a balance sheet and profit and loss account in such form, containing such particulars and
including or having attached or annexed thereto such documents as may be prescribed, and

(b) deliver a copy of those documents to the Registrar.

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company
shall prepare financial statement of its Indian business operations in accordance with Schedule Il or as
near thereto as possible for each financial year including:

(1) documents that are required to be annexed should be in accordance with Chapter IXi.e. Accounts
of Companies.

(2) The documents relating to copies of latest consolidated financial statements of the parent foreign
company, as submitted by it to the prescribed authority in the country of its incorporation under the
applicable laws there.

The Central Government is empowered to direct that, in the case of any foreign company or class of
foreign companies, the requirements of clause (a) of section 381(1) shall not apply, or shall apply subject
to such exceptions and modifications as may be specified in notification in that behalf.

If any of the specified documents are not in the English language, a certified translation thereof in the
English language shall be annexed. [Section 381 (2)]

Every foreign company shall send to the Registrar along with the documents required to be delivered
to him, a copy of a list in the prescribed form, of all places of business established by the company in
India as at the date with reference to which the balance sheet referred to in section 381(1) is made.

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company
shall file with the Registrar, along with the financial statement, in Form FC-3 with such fee as provided
under Companies (Registration Offices and Fees) Rules, 2014 a list of all the places of business
established by the foreign company in India as on the date of balance sheet.

According to the Companies (Registration of Foreign Companies) Rules, 2014, if any foreign company
ceases to have a place of business in India, it shall forthwith give notice of the fact to the Registrar, and
as from the date on which notice is so given, the obligation of the company to deliver any document to
the Registrar shall cease, if it does not have other place of business in India.

According to the Companies (Registration of Foreign Companies) Rules, 2014,

(a) Further, every foreign company shall, along with the financial statement required to be filed with
the Registrar, attach thereto the following documents; namely:-

(1) Statement of related party transaction
(2) Statement of repatriation of profits

(3) Statement of transfer of funds (including dividends, if any)
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The above statements shall include such other particulars as are prescribed in the Companies
(Registration of Foreign Companies) Rules, 2014.

(b) All these documents shall be delivered to the Registrar within a period of 6 months of the close of
the financial year of the foreign company to which the documents relate.

Question 56

Mr. Atharva, a director of Northway highway Tolls Private Limited, authorised by board of directors to prepare
and file return, report or other documents to registrar on behalf of the company. He timely filed all the required
documents to Registrar; however, subsequently it is found that the filed documents are false in respect to
material particulars (knowing it to be false) submitted to registrar. Explain the penal provision under the
Companies Act, 2013.

Answer

According to section 448 of the Companies Act, 2013, if any person makes a statement which is false in any
material particulars, knowing it to be false or omits any material facts, knowing it to be material, such person
shall be liable under section 447. As per Section 447, any person who is found to be guilty under this section
shall be punishable with imprisonment for a term which shall not be less than 6 months but which may extend
to 10 years and shall also be liable to fine which shall not be less than the amount involved in the fraud, but
which may extend to 3 times the amount involved in the fraud. Provided that, where the fraud involves public
interest, the term of imprisonment shall not be less than 3 years.

Hence, Mr. Atharva, a director of Northway highway Tolls Private Limited shall be punishable with
imprisonment and fine prescribed as aforesaid.

Question 57

It is apprehended by the Directors of a Public Company that they are likely to be prosecuted for an offence
under the Companies Act, 2013 which is not compoundable. Explain the provisions of the Companies Act,
2013 under which the Directors can seek relief from the liability for offence. What will be the position in case
prosecution has already been launched?

Answer

Relief under Section 463: Under section 463(1) of the Companies Act, 2013 if in any proceeding for
negligence, default, breach of duty, misfeasance or breach of trust against an officer of a company, it
appears to the court hearing the case he is or may be liable in respect of the negligence, default, breach
of duty, misfeasance or breach of trust, but that he has acted honestly and reasonably, and that having
regard to all the circumstances of the case, including those connected with his appointment, he ought fairly
to be excused, the court may relieve him, either wholly or partly, from his liability on such terms, as it may
think fit.

Provided that in a criminal proceeding under this sub-section, the court shall have no power to grant relief
from any civil liability which may attach to an officer in respect of such negligence, default, breach of duty,
misfeasance or breach of trust.

In the given case, the offence is not compoundable i.e. it carries imprisonment as a punishment either
alone or with a fine. In either case, it would indicate that a criminal liability is indicated. Hence, the court
will not have the power to grant relief under section 463. However, the nature of the offence will have to
be examined.

Question 58

BUI Limited had filed certain documents with the Registrar of Companies. The said documents were
authenticated by the ROC and kept on record. In a suit against the company the ROC produced the said

© The Institute of Chartered Accountants of India



documents in the court of law. BUI Limited intends to raise objection on the said documents on the ground
that the documents need to be authenticated with further proof or production of the original document as
evidence. Advise BUI Limited.

Answer

Admissibility of certain documents as evidence: Section 397 of the Companies Act, 2013 provides for
admissibility of certain documents as evidence. According to the provisions of that section, any document
reproducing or derived from returns and documents filed by a company with the Registrar on paper or in
electronic form or stored on any electronic data storage device or computer readable media by the Registrar,
and authenticated by the Registrar or any other officer empowered by the Central government in such manner
as may be prescribed, shall be deemed to be a document for the purposes of this Act and the rules made
thereunder and shall be admissible in any proceedings thereunder without further proof or production of the
original as evidence of any contents of the original or of any fact stated therein of which direct evidence is
admissible.

On the grounds stated above, BUI Limited cannot validly raise any objection on the documents already filed
by it with the Registrar.

Question 59

Explain the meaning of 'Fraud' in relation to the affairs of a company and the punishment provided for the
same in Section 447 of the Companies Act, 2013.

Answer

As per the explanation given to section 447 of the Companies Act, 2013, ‘Fraud’ in relation to affairs of a
company or anybody corporate, includes any act, omission, concealment of any fact or abuse of position
committed by any person or any other person with the connivance in any manner, with intent to deceive, to
gain undue advantage from, or injure the interests of, the company or its shareholders or its creditors or any
other person, whether or not there is any wrongful gain or wrongful loss.

“Wrongful gain” means the gain by unlawful means of property to which the person gaining is not legally
entitled.

“Wrongful loss” means, the loss by unlawful means of property to which the person losing is legally entitled.

Punishment:

(i) Without prejudice to any liability including repayment of any debt under this Act or any other law
for the time being in force, any person who is found to be guilty of fraud involving an amount of at
least ten lakh rupees or one per cent of the turnover of the company, whichever is lower, shall be
punishable with imprisonment for a term which shall not be less than six months but which may
extend to ten years and shall also be liable to fine which shall not be less than the amount involved
in the fraud, but which may extend to three times the amount involved in the fraud.

(i) Where the fraud in question involves public interest, the term of imprisonment shall not be less than
three years.

(iii) However, where the fraud involves an amount less than ten lakh rupees or one per cent of the
turnover of the company, whichever is lower, and does not involve public interest, any person guilty
of such fraud shall be punishable with imprisonment for a term which may extend to five years or
with fine which may extend to fifty lakh rupees or with both.

Question 60

JKL Research Development Limited is a registered Public Limited Company. The company has a unique
business idea emerging from research and development in a new area. However, it is a future project and
the company has no significant accounting transactions and business activities at present. The company
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desires to obtain the status of a 'Dormant Company'. Advise the company regarding the provisions of the
Companies Act, 2013 in this regard and the procedure to be followed in this regard.

Answer

The provisions related to the Dormant companies is covered under section 455 of the Companies Act, 2013.
According to provisions-

1. acompany is formed and registered under this Act for the purpose of a future project or to hold an asset
or intellectual property and has no significant accounting transaction.

2. Such company or an inactive company may make an application to the Registrar in such manner as
may be prescribed for obtaining the status of a dormant company.

3. The Registrar shall allow the status of a dormant company to the applicant and issue a certificate after
consideration of the application.

4. The Registrar shall maintain a register of dormant companies in such form as may be prescribed.

In case of a company which has not filed financial statements or annual returns for two financial years
consecutively, the Register shall issue a notice to that company and enter the name of such company in the
register maintained for dormant companies.

A dormant company shall have such minimum number of directors, file such documents and pay such annual
fee as may be prescribed to the Registrar to retain its dormant status in the register and may become an
active company on an application made in this behalf accompanied by such documents and fee as may be
prescribed. However, the Registrar shall strike off the name of a dormant company from the register of
dormant companies, which has failed to comply with the requirements of this section.

Thus, JKL Research Development Limited may follow the above procedure to obtain the status of a ‘Dormant
Company’.

Question 61

Which offences are deemed to be Non- cognizable under the Companies Act, 2013? Enumerate the relevant
provisions.

Answer

Offences to be non-cognizable: According to section 439 of the Companies Act, 2013:

(i)  Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under this Act except
the offences referred to in sub-section (6) of section 212 shall be deemed to be non-cognizable within
the meaning of the said Code.

(i) No court shall take cognizance of any offence under this Act which is alleged to have been committed
by any company or any officer thereof, except on the complaint in writing of the Registrar, a shareholder,
or a member of the company, or of a person authorised by the Central Government in that behalf.

Whereas in case of a government companies, court shall take cognizance of an offence under this Act
which is alleged to have been committed by any company or any officer thereof on the complaint in
writing of a person authorized by the Central Government in that behalf. [Vide Notification G.S.R. 463(E)
dated 5t June 2015]

(i) The court may take cognizance of offences relating to issue and transfer of securities and non-payment
of dividend, on a complaint in writing, by a person authorised by the Securities and Exchange Board of
India.

(iv) Nothing in this sub-section shall apply to a prosecution by a company of any of its officers.

(v) Where the complainant is the Registrar or a person authorised by the Central Government, the presence
of such officer before the Court trying the offences shall not be necessary unless the court require s his
personal attendance at the trial.
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(vi) The above provisions shall not apply to any action taken by the liquidator of a company in respect of
any offence alleged to have been committed in respect of any of the matters in Chapter XX or in any
other provision of this Act relating to winding up of companies.

(vii) The liquidator of a company shall not be deemed to be an officer of the company.
Question 62

In the annual general meeting of XYZ Ltd., while discussing on the matter of retirement and reappointment
of director Mr. X, allegations of fraud and financial irreqularities were levelled against him by some members.
This resulted into chaos in the meeting. The situation was normal only after the Chairman declared about
initiating an inquiry against the director Mr. X, however, could not be re-appointed in the meeting. The matter
was published in the newspapers next day. On the basis of such news, whether the court can take cognizance
of the matter and take action against the director on its own?

Justify your answer with reference to the provisions of the Companies Act, 2013.
Answer

Section 439 of the Companies Act, 2013 provides that offences under the Act shall be non- cognizable. As
per this section:

1. Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under this Act
except the offences referred to in sub section (6) of section 212 shall be deemed to be non-
cognizable within the meaning of the said Code.

2. No court shall take cognizance of any offence under this Act which is alleged to have been
committed by any company or any officer thereof, except on the complaint in writing of the
Registrar, a shareholder, member of the company, or of a person authorized by the Central
Government in that behalf.

Thus, in the given situation, the court shall not initiate any suo moto action against the director Mr. X without
receiving any complaint in writing of the Registrar of Companies, a shareholder of the company or of a person
authorized by the Central Government in this behalf.

Question 63

What are provisions related to constitution and working of the Mediation and Conciliation Panel as per Section
442 of the Companies Act, 2013?

Answer

Mediation and Conciliation Panel: In common parlance, Mediation means intervention of some third party
in a dispute with the intention to resolve the dispute.

Conciliation means the process of adjusting or settling disputes in a friendly manner through extra judicial
means. Section 442 of the Companies Act, 2013 deals with the constitution and functioning of the mediation
and conciliation panel in order to dispose the matter.

Section 442 lays the following law with respect to the constitution and working of the Mediation and
Conciliation Panel:

(1) Central Government to maintain the Panel of Mediators: The Central Government shall maintain a
panel of experts to be known as Mediation and conciliation panel for mediation between the parties
during the pendency of any proceedings before the Central Government or the Tribunal or the Appellate
Tribunal under this Act.

Hence, it is important that the case should be pending before the Central Government or the Tribunal
or the Appellate Tribunal under this Act.
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(8)

Panel consisting of experts: The panel shall consist of such number of experts having such
qualification as may be prescribed.

Filing of application: Application for mediation and conciliation can be made by:

(i) any parties to the proceedings. (It shall be accompanied with such fees and in such form as may
be prescribed.)

(i) The Central Government or the Tribunal or the Appellate Tribunal before which any
proceeding is pending may, suo motu refer any matter pertaining to such proceeding to such
number of experts as it may deem fit.

Appointment of expert/s from panel: The Central Government or the Tribunal or the Appellate Tribunal
before which any proceeding is pending may appoint one or more experts from the Panel as may be
deemed fit.

Fees, terms and conditions of the experts: The fee and other terms and conditions of experts of the
Mediation and Conciliation Panel shall be such as may be prescribed.

Procedure for the disposal of matter: In order to dispose the matter, the Mediation and Conciliation
Panel shall follow such procedure as may be prescribed.

Period for the disposal of matter: The Mediation and Conciliation Panel shall dispose of the matter
referred to it within a period of three months from the date of such reference and forward its
recommendations to the Central Government or the Tribunal or the Appellate Tribunal, as the case may
be.

Filing of objection on the recommendation of the panel: Any party aggrieved by the recommendation
of the Mediation and Conciliation Panel may file objections to the Central Government or the Tribunal
or the Appellate Tribunal, as the case may be.

Question 64

What are the powers of the Central Government under the Companies Act, 2013 regarding:

(1)
(i)

To appoint company prosecutors

To Appeal against acquittal

Answer

(i)

Power of Central Government to appoint company prosecutors: This section lays down the
provisions seeking to provide that the Central Government may appoint company prosecutors with the
same powers as given under the Cr. PC on Public Prosecutors.

(a) Appointment of company prosecutors: The Central Government may appoint (generally, or for
any case, or in any case, or for any specified class of cases in any local area) one or more persons,
as company prosecutors for the conduct of prosecutions arising out of this Act; and

(b) Powers and Privileges: The persons so appointed as company prosecutors shall have all the
powers and privileges conferred on Public Prosecutors appointed under section 24 of the Cr. PC.

(i) Appeal against acquittal: According to section 444 of the Companies Act, 2013, the Central

Government may, in any case arising under this Act, direct -
(a) any company prosecutor, or

(b) authorise any other person either by name or by virtue of his office, to present an appeal from an
order of acquittal passed by any court, other than a High Court.

Appeal presented by such prosecutor or other person shall be deemed to have been validly presented to the
appellate court.

© The Institute of Chartered Accountants of India



Question 65

What is the object of Constituting Panel for Mediation and Conciliation under the Comp anies Act, 2013? Who
can file application for mediation and conciliation?

Answer

Under section 442 of the Companies Act, 2013, it is provided that the Central Government shall maintain a
panel of experts for mediation between the parties during pendency of any proceedings before the Central
Government or the Tribunal or the Appellate Tribunal under the Act. In common parlance, mediation means
intervention of some third party in a dispute with the intention to resolve the dispute. Similarly, conciliation
means the powers of adjusting or settling disputes in a friendly manner through extra judicial means. The
object behind the panel is to dispose the matter pending before the Government / Tribunal as mentioned
above.

Filing of application: Application for mediation and conciliation can be made by:
(A) any parties to the proceedings (It shall be accompanied with such fees and in such form as may be prescribed)

(B) The Central Government or the Tribunal or the Appellate Tribunal before which any proceeding is
pending may, suo moto refer any matter pertaining to such proceeding to such number of experts as it may
deem fit.

Question 66

Mr. Joseph, a member of Armaments Ltd., is aggrieved due to failure of the company to make payment of
dividend declared in the AGM held in August, 2018. He makes a complaint, in writing, before the court of
competent jurisdiction within the prescribed period of limitation, but the court refused to take cognizance of
the alleged offence. Explain the legal position in this regard under the Companies Act, 2013.

Also state the offences under the Companies Act, 2013 which are cognizable and which are non-cognizable.

Answer

Cognizance of offence: A court shall take cognizance of any offence under this Act which is alleged to have
been committed by any company or any officer thereof only on the written complaint of -

(a) The Registrar,
(b) A shareholder of the company, or
(c) Of a person authorised by the Central Government in that behalf.

Provided that the court may take cognizance of offences relating to issue and transfer of securities and non-
payment of dividend, on a complaint in writing, by a person authorised by the Securities and Exchange Board
of India.

In the present case, Mr. Joseph, a member of Armaments Ltd. is aggrieved due to failure of the company to
make payment of dividend declared in the AGM held in August 2018. He makes a complaint, in writing, before
the court of competent jurisdiction within the prescribed period of limitation, but the court refused to take
cognizance of the alleged offence.

Here, the Court shall take cognizance of the offence relating to non payment of dividend as the shareholders
have made a complaint in writing before the competent jurisdiction.

Cognizable and non-cognizable offences: Overriding the provisions given under the Code of Criminal
Procedure, 1973, every offence under the Companies Act, 2013 except the offences referred to in section
212(6) of the Companies Act, 2013, which deals with the investigation into affairs of company by serious
fraud investigation office, shall be deemed to be non-cognizable within the meaning of the said Code.

Therefore, the offences as covered under section 212(6) shall now be deemed to be cognizable where police
officer may arrest person without warrant and are non-bailable. The Companies Act, 2013 establishes the
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offence covered under section 212(6) as a public wrong which has to be prevented and controlled. This non-
bailable nature of the offences deter the offender and the others from committing further and similar offences.

Question 67

Mr. D was appointed as a Technical Member of the National Company Law Tribunal (NCLT) on 1st July, 2012
for a period of 5 years. He will be completing 62 years on 30th June, 2017.

Whether he can be re-appointed on the NCLT on completion of his tenure in 2017?
Answer

1. Term of holding office in the case of Tribunal: According to section 413 (1), the President and every
other Member of the Tribunal shall hold office for a term of 5 years from the date on which he enters
upon his office and shall be eligible for re appointment for another term of 5 years.

2. Age bar on holding of office: Under section 413 (2), a Member of the Tribunal shall hold office as such
until he attains,—

(a) inthe case of the President, the age of 67 years;
(b) inthe case of any other Member, the age of 65 years.

In the instant case, Mr. D was appointed as a technical Member of the NCLT on
15t July, 2012 for a period of 5 years. He will be completing 62 years on 30t June, 2017. He can also be
re-appointed after his initial term of five years is over. But since he shall be attaining the age of 65 years
as on 30" June, 2020, he will have to step down from the post on his attaining the age of 65 years i.e.
on 30t June, 2020.

Question 68

As per the Companies Act, 2013, what are the required qualifications for appointment as President and
Judicial members of the National Company Law Tribunal.

Answer
Section 409 of the Companies Act, 2013, deals with qualifications of the President and members of Tribunal.

(i) Qualification for the President: He shall be a person who is or has been a Judge of a High Court for
five years.

(ii) Qualification for the Judicial member: A person shall not be qualified for appointment as a Judicial
Member unless he is or has been—

(1) ajudge of a High Court; or
(2) a District Judge for at least five years; or
(3) an advocate of a court for at least ten years.

For the purposes of clause (3) above, in computing the period for which a person has been an advocate
of a court, there shall be included any period during which the person has held judicial office or the office
of a member of a tribunal or any post, under the Union or a State, requiring special knowledge of law
after he become an advocate.

Question 69

Mr. Ram was appointed as the member of the National Company Law Tribunal. He (at the age of 63 years)
has now resigned from his office by giving a notice to the Central Government, by stating that he will stop
acting as a member to NCLT with immediate effect.

The Central Government tells him that you have to continue in office for 3 more months. Is the contention of
Central Government correct?
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Answer

According section 416, the President, the Chairperson or any Member may, by notice in writing under his
hand addressed to the Central Government, resign from his office.

Provided that the President, the Chairperson, or the Member shall continue to hold office until the expiry of 3
months from the date of receipt of such notice by the Central Government or until a person duly appointed
as his successor enters upon his office or until the expiry of his term of office, whichever is earliest.

Thus, Mr. Ram shall continue to hold office until the expiry of 3 months from the date of receipt of such notice
by the Central Government or until a person duly appointed as his successor enters upon his office, whichever
is earliest.

Hence, the contention of Central Government is correct.

Question 70

Draft a resolution proposed to be passed at a General Meeting of a Public Company giving consent to the
Board of Directors for borrowing upto a specified amount in excess of the limits laid down under Section
180(1)(c) of the Companies Act, 2013.

Answer
Draft of special resolution under Section 180 (1) (c) of the Companies Act, 2013

‘Resolved that the company hereby accords the consent of members to the Board of Directors for borrowing
money together with the monies already borrowed by the company for an aggregate sum not exceeding
T.....(Rupees..........cco.o. ) in excess of the aggregate of the paid-up capital of the company, its free
reserves and securities premium, that is to say reserves apart from temporary loans taken by the company
from its bankers in the ordinary course of business, as provided in Section 180(1)(c) of the Companies Act,
2013.

Resolved further that the powers given as above shall be exercised by the Board of Directors at a duly
convened meeting of the Board and not by passing resolution by circulation”.

Question 71
Answer the following:

(i)  Board of Directors of DBM Limited held a board meeting on 2" May, 2017 at its registered office. You
are required to state the salient points to be taken into account while drafting the minutes of the said
board meeting.

(i) Draft a board resolution for appointment of Mr. Paul as the managing director for 5 years with effect
from 15t June, 2018 of DBM Limited passed in the above stated board meeting.

Answer
(i)  While drafting the minutes of a board meeting following salient points should be kept in mind:

(a) the minutes may be drafted in a tabular form or they may be drafted in the form of a series of
paragraphs, numbered consecutively and with relevant headings.

(b) the place, date and time of the meeting should be stated.

(c) The chairman of the meeting must be mentioned. The general phrase used in the Minutes is “Mr.-
--, chairman of the meeting took the chair and called the meeting to order”.

(d) the minutes should clearly mention the attendance and the constitution of the meeting, i.e., persons
present and the capacity in which present, e.g. name of the person chairing the meeting, names of
the directors and secretary, identifying them as director or secretary, names of persons in
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(ii)

attendance like auditor, internal auditor etc. The minutes should also contain the subject of leave
of absence granted, if any, to any of the board members.

(e) The adoption of the Minutes of the previous Board Meeting must be the first item on the Agenda
by the directors giving their approval and the Chairman signing the Minutes as proof of approval of
the Minutes.

(f)  Conduct of the business at the meeting should be recorded in the chronological sequence as per
the Agenda.

(g) In respect of each item of business the names of the directors dissenting or not concurring with
any resolution passed at the board meeting should be mentioned.

(h) Reference about interested directors abstaining from voting is also required to be stated in the
minutes.

(i) Chairman’s signature and date of verification of minutes as correct.

Resolution passed at the meeting of board of directors of DBM Limited held at its registered
office situated at .............ccee e on 2" May, 2018 at ............ A.M.

‘RESOLVED that subject to the approval by the shareholders in a general meeting and pursuant to the
provisions of the applicable provisions of the Companies Act, 2013, Mr. Paul be and is hereby appointed
as the Managing Director of the Company with effect from 1st June, 2018 for a period of five years on a
remuneration approved by the Remuneration Committee as enumerated below:

(1) Salary: T ... per month
(2) Perquisites, Benefits and Facilities .................cccccvvvvvnnnne,

RESOLVED FURTHER that Mr. Paul, so long as he functions as the Managing Director of the Company
shall not be entitled to any sitting fee for attending the meeting of the board of directors or any committee
thereof and that he shall not be liable to retire by rotation.

RESOLVED FURTHER that the Secretary of the company be and is hereby directed and authorized to
file necessary returns with the Registrar of Companies and to do all other necessary things required
under the provisions of the Companies Act, 2013.”

Question 72

Morbani Woods Limited decide to appoint Mr. Wahid as its Managing Director for a period of 5 years with
effect from 1st May, 2018. Mr. Wahid fulfils all the conditions as specified under Schedule V to the
Companies Act, 2013.

The terms of appointment are as under:

(1)
(i)

Salary €1 lakh per month;

Commission, as may be decided by the Board of Directors of the company;

(iii) Perquisites;

Free Housing,

Medical reimbursement upto 10,000 per month,
Leave Travel concession for the family,

Club membership fee,

Personal Accident Insurance € 10 lakh,
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Gratuity, and Provident Fund as per Company’s policy.

You being the Secretary of the said Company, are required to draft a resolution to give effect to the above,
assuming that Mr. Wahid is already the Managing Director in a public limited company.

Answer

Resolution passed at the meeting of board of directors of Morbani Woods Limited held at its registered
office situated at ...............ee e (o] | I (day) at ............ AM

‘Resolved that consent of all the directors present at the meeting be and is hereby accorded to the
appointment of Mr. Wahid, who is already the Managing Director of another public limited company, and fulfils
the conditions as specified in Schedule V of the Companies Act, 2013, as the Managing Director of the
company for a period of 5 years effective from 15t May, 2018 subject to approval by a resolution of
shareholders in a general meeting and that Mr. Wahid may be paid remuneration as follows:

(i) Salary of ¥ 1 Lakh per month

(i)  Commission

(i) Perquisites: Free Housing, Medical reimbursement upto ¥ 10,000, Leave Travel Concession for the
family, Club membership fee, Personal Accident Insurance of ¥ 10 Lakhs, Gratuity, Provident Fund etc.

Resolved further that in the event of loss or inadequacy of profits, the salary payable to him shall be subject

to the limits specified in Schedule V.

Resolved further that the Secretary of the company be and is hereby authorize to prepare and file with the
Registrar of Companies necessary forms and returns in respect of the above appointment.”

Sd/

Board of Directors
Morbani Woods Limited
Question 73

The members of XYZ Limited decided to pass a resolution for appointing Mr. Smith as an Independent
director of the company. Draft a specimen resolution to be passed at the said meeting.

Answer

Resolution passed at the meeting of XYZ Limited held at its registered office situated at on
_____ (day)at____AM.

‘RESOLVED that pursuant to the provisions of Sections 149, 150, 152 and any other applicable provisions
of the Companies Act, 2013 and the rules made thereunder (including any statutory modification(s) or re-
enactment thereof for the time being in force) read with Schedule IV to the Companies Act, 2013, Mr. Smith
(holding DIN ------- ), Director of the Company who retires by rotation at the Annual General Meeting and in
respect of whom the Company has received a notice in writing from a member proposing his candidature for
the office of Director, be and is hereby appointed as an Independent Director of the Company to hold office
for five consecutive years for atermup to ---, 20---.”

Question 74
Mr. N is appointed as an additional Director by the Board of Directors of MNR Company Limited at its
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meeting held on 1st October, 2018 for a period as permitted by law.

Draft a resolution and state the body which appoints N.

Answer

Appointment of Additional Director: Resolution (Section 161 of the Companies Act, 2013)

According to section 161(1) of the Companies Act, 2013, the articles of a company may confer on its Board
of Directors the power to appoint any person as an additional director at any time.

Board Resolution

Resolution passed at the meeting of the board of directors of MNR Company Limited held at its
registered office situated at on (day) at AM.

"Resolved that pursuant to the Articles of Association of the company and section 161(1) of the Companies
Act, 2013, Mr. N is appointed as an Additional Director of the MNR Company Limited with effect from 1st
October, 2018 to hold office up to the date of the next annual general meeting or the last date on which the
annual general meeting should have been held, whichever is earlier.

Resolved further that Mr. N will enjoy the same powers and rights as other directors.

Resolved further that Mr._ Secretary of MNR Company Limited be and is hereby authorised to
electronically file necessary returns with the Registrar of Companies and to do all other necessary things
required under the Act."

Assumption: As the question is silent about the Articles of Association, it is assumed that Articles of
Association has conferred the power to appoint the additional director on the Board of Directors of MNR
Company Limited.

Question 75

The Board of Directors of RPS Limited decides to pass a resolution by circulation for allotment of 1,000 equity
shares to Mr. A. Draft a specimen Board Resolution to be passed by circulation for this purpose.

Answer
RPS Limited
__ (Place)
To
Mr. X (Director)
(Address in India only)
Dear Sir,

The following resolution which is intended to be passed as a resolution by circulation as provided in Section
175 of the Companies Act, 2013 is circulated herewith as per the provisions of the said section.

If only you are Not Interested in the resolution, you may please indicate by appending your signature in the
space provided beneath the resolution appearing herein below as a separate perforated slip, if you are in
favour or against the said resolution. The perforated slip may please be returned if and when signed within
seven days of this letter.

However, it need not be returned if you are interested in the resolution.

Yours faithfully,
(Secretary)
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RPS Limited

Resolution by circulation passed by directors as per circulation effected

Resolved that 1,000 equity shares in the company be and hereby allotted to Mr. A. 202, Kher Gali, Sher
Mark, Ludhiana, Punjab from whom full amount has been received.

It is further resolved that necessary return of allotment be filed in the office of the ROC under the signature
of Mr. Y, a Director.

For / Against
Signature
Question 76

Elaborate the provisions of the Companies Act, 2013 regarding Notice of Board Meeting. Draft a notice for
the first meeting of the Board of Directors of India Timber Ltd.

Answer
Notice of Board Meeting:

o Notice of Board Meeting is required pursuant to Section 173(3) of the Companies Act, 2013. According
to this section, a meeting of the Board shall be called by giving not less than seven days’ notice in
writing to every director at his address registered with the company and such notice shall be sent by
hand delivery or by post or by electronic means.

e  Further, a meeting of the Board may be called at shorter notice to transact urgent business subject to
the condition that at least one independent director, if any, shall be present at the meeting.

e In case of absence of independent directors from such a meeting of the Board, decisions taken at such
a meeting shall be circulated to all the directors and shall be final only on ratification thereof by at least
one independent director, if any.

e  The Companies (Meetings of Board and its Powers) Rules, 2014, further provides that the notice of the
meeting shall inform the directors regarding the option available to them to participate through video
conferencing mode or other audio visual means, and shall provide all the necessary information to
enable the directors to participate through video conferencing mode or other audio visual means.

e  Onreceiving such a notice, a director intending to participate through video conferencing or audio visual
means shall communicate his intention to the Chairperson or the company secretary of the company.
He shall give prior intimation to the effect sufficiently in advance so that the company is able to make
suitable arrangements in this behalf.

e |f the director does not give any intimation of his intention to participate that he wants to participate
through the electronic mode, it shall be assumed that the director shall attend the meeting in person.

e As per section 173(4) of the Companies Act, 2013, every officer of the company whose duty is to give
notice under this section and who fails to do so shall be liable to a penalty of ¥ 25,000.

Draft Notice
India Timber Limited
Address:

Dated
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To
Mr.
Address:

(each director to be addressed individually)

Dear Sir,

Notice is hereby given that first meeting of the Board of Directors will be held at the registered office of the
company at.......... (address)........... (place) on.....(day), the .............. (date) at.........cevveeee AM/PM.

You are requested to make it convenient to attend the meeting. An option is also available to you to
participate in the Board Meeting through video conferencing or audio visual means. Kindly communicate
your preference in this regard.

A copy of the agenda of the meeting is enclosed for your perusal.
Yours faithfully,
For India Timber Ltd.

(Secretary)
Question 77

R Ltd. wants to constitute an Audit Committee. Draft a board resolution covering the following matters
[compliance with Companies Act, 2013 to be ensured].

(1)  Member of the Audit Committee

(2) Chairman of the Audit Committee

(3) Any 2 functions of the said Committee
Answer

Audit Committee — Board’s Resolution:

‘Resolved that pursuant to Section 177 of the Companies Act, 2013 an Audit Committee consisting of the
following Directors be and is hereby constituted.

1. Mr. ---- Independent Director
Mr. ---- Independent Director
Mr. ---- Independent Director

Mr. ---- Independent Director

o kLN

Mr. ---- Managing Director.
6.  Mr. - Chief Financial Officer”

“Further resolved that the Chairman of the Audit Committee shall be elected by its members from amongst
themselves and shall be an independent director’.

“Further resolved that the quorum for a meeting of the Audit committee shall be three directors (other than
the Managing Director), out of which at least two must be independent directors”.

‘Resolved further that the Audit Committee shall perform all the functions as laid down in section 177(4) of
the Companies Act, 2013 including but not limited to:
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a.

b.

Further resolved that the Audit Committee shall review the quarterly and annual financial statements and

make the recommendation for appointment, remuneration and terms of appointment of the auditors of

the company;

review and monitor the independence and performance of auditors of the company and the effectiveness

of the audit process”.

submit the same to the Board with its recommendations if any”.
Question 78

(1)

(i)

17th Board meeting of Jai Entertainment Ltd. was held at its registered office situated at B-17, Industrial
Area, Suncity. While discussing the matter of appointment of Mr. Kaabil as Managing Director of the
company, certain defamatory remarks were made by Mr. X, one of the directors. The draft minutes
submitted by the Company Secretary also incorporated the indecent remarks of Mr. X. The chairman
wants to remove those undesirable remarks from the minutes. Can he do so?

Draft the minutes of above referred meeting containing the matter regarding appointment of Managing

Director in addition to the usual items.

Answer

(i)

(ii)

The minutes of a meeting are a written record of the business transacted; decisions and resolutions

arrived at the meeting.

Section 118 of the Companies Act, 2013, deals with Minutes of Proceedings of General Meeting,
Meetings of Board of Directors and Other Meetings and Resolutions Passed by Postal Ballot. The
section provides certain exemptions to matters from inclusion in the minutes.

Exemptions from inclusion in minutes of the meeting: There shall not be included in the minutes,
any matter which, in the opinion of the Chairman of the meeting, -

(@) s or could reasonably be regarded as defamatory of any person; or

(b) s irrelevant or immaterial to the proceedings; or

(c) is detrimental to the interests of the company.

Absolute discretion of chairman: The Chairman shall exercise absolute discretion in regard to the
inclusion or non-inclusion of any matter in the minutes on the grounds as specified above.

Hence, the Chairman can exercise his discretion of not including the undesirable remarks from the

minute of the 17t" Board meeting of Jai Entertainment Ltd.

Draft Minutes

Minutes of 17t meeting of the Board of Directors of Jai Entertainment Limited held on
the 2018, at B-17, Industrial Area, Suncity

Present:

1. Chairman
2. Director

3. Director

In attendance Secretary

Item No. 1: Leave of Absence

Leave of absence was granted to Director.
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Item No. 2: Confirmation of minutes of the 16* Board meeting :

The minutes of the 16! meeting of the Board of Directors held on __were considered and

confirmed.

Item No. 3: Appointment of Managing Director:

The Board noted the appointment of Mr. Kaabil, director of the company as the Managing Director of
the company. In this connection, the following resolutions were passed:

“‘Resolved that Mr. Kaabil who fulfils the conditions specified in Parts | and Il of Schedule V to the
Companies Act, 2013, be and is here by appointed as the Managing Director of the company for a period
of five years effective from __ and that he may be paid remuneration by way of salary,
commission and perquisites in accordance with Part Il of Schedule V to the Act.

Resolved further that the Secretary of the Company be and is hereby directed to file the necessary
returns with the registrar of Companies and to do all acts and things as may be necessary in this
connection.”

Item No. 4: Next Board Meeting:

The next meeting of the Board will be held on the 20 at the registered office
of the company. The meeting ended with a vote of thanks to the chair.

Question 79

Shitiza has recently started her articleship with a reputed CA firm. Her first assignment involves understanding
the working of stock exchange and the transactions related thereto. Since she is a part of your team, your
manager has assigned you with the responsibility to make sure that Shubhangi is aware of the basic terms
relating to securities market. In view of the Securities Contract (Regulation) Act, 1956, brief your teammate
about the following terms -

a. Option in securities

b. Spot delivery contracts

C. Ready delivery contract

d. Derivative

Answer:

(a)  Option in securities: As per section 2(d) of the Securities Contract (Regulation) Act, 1956, option

(b)

means a contract for the purchase or sale of a right to buy or sell, or a right to buy and sell, securities
in future, and includes a teji, a mandi, a teji mandi, a galli, a put, a call or a put and a call in securities.
Options are contracts, through which a seller giver the buyer, a right, but not the obligation, to buy or
sell a specified number of shares at a pre-determined price, within a set time period. These contracts
are essentially derivatives, since they derive their value from an underlying security on which the option
is based. With options, one can tailor his position according to his own situation and stock market
outlook.

Spot delivery contracts: Section 2(i) of the Securities Contract (Regulations) Act, 1956 describe spot
delivery contracts to mean a contract which provides for -

(@)  Actual delivery of securities and the payment of a price therefor either on the same day as the
date of the contract or on the next day, the actual period taken for the dispatch of the securities
or the remittance of money therefor through the post being excluded from the computation of
the period aforesaid if the parties to the contract do not reside in the same town or locality;

(b)  Transfer of securities by the depository from the account of a beneficial owner to the account of

© The Institute of Chartered Accountants of India



another beneficial owner when such securities are dealt with by a depository.

(¢) Ready delivery contract: Section 2(ea) of the Securities Contract (Regulation) Act, 1956 state the
meaning of ready delivery contracts to mean a contract which provides for the delivery of goods and
the payment of a price therefor, either immediately, or within such period not exceeding eleven days
after the date of the contract and subject to such conditions as the Central Government may, by
notification in the Official Gazette, specify in respect of any goods, the period under such contract not
being capable of extension by the mutual consent of the parties thereto or otherwise:

Provided that where any such contract is performed either wholly or in part:

(I) By realisation of any sum of money being the difference between the contract rate and the
settlement rate or clearing rate or the rate of any offsetting contract; or

(I) By any other means whatsoever, and as a result of which the actual tendering of the goods
covered by the contract or payment of the full price therefor is dispensed with, then such contract
shall not be deemed to be a ready delivery contract.

Ready Delivery Contracts are also known as ‘cash trading’ or ‘cash transactions’ which are either
settled on the same date or within a short period, upto eleven days. Under this, most of the sale and
purchase transactions which the contracting parties is settled by paying for the goods immediately and
the delivery of the goods take place instantly.

(d) Derivative: As per Section 2(ac) of the Securities Contract (Regulation) Act, 1956, derivatives include

()  a security derived from a debt instrument, share, loan, whether secured or unsecured, risk
instrument or contract for difference or any other form if security;

(I a contract which derives its value from the prices, or index of prices, of underlying securities.

(1) Commodity derivatives;

(IV)  Such other instruments as may be declared by the Central Government to be derivatives
Question 80

Upon complaints been received by SEBI, regarding the listed securities of Blue Rock Limited at the Guwahati
Stock Exchange, SEBI has passed an order to delist the securities of the company from the said stock
exchange. Blue Rock Limited is aggrieved by the order of the SEBI. Advise the company on the further step
that the company can take against the order of SEBI to delist the securities.

Answer:

As per the facts of the case given in the question above, the aggrieved company, i.e. Blue Rock Limited may
appeal to the Securities Appellate Tribunal ("SAT’) against the decision of SEBI within 45 days of date from
which the order has been passed, unless further extension has been granted by SAT on reasonable grounds.

As per Section 23L, the Tribunal shall give an opportunity of being heard to the respondent and may pass
the order confirming, modifying or setting aside the decision of SEBI.

SAT shall also send a copy of its order to every party to appeal and to the concerned adjudicating officer.
Also, the company, Blue Rock Limited should be assured that a speedy decision shall be taken, since the
Tribunal is required to dispose of every 6 months from the date of receipt of appeal.

Question 81
What is the right of any person to receive the income from collective investment scheme?

Answer:
Section 27A of the Securities Contract (Regulation) Act, 1956 sets out that it shall be lawful for the holder of
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any securities, being units or other instruments issued by the collective investment scheme, whose name
appears on the books of the collective investment scheme issuing the said security to receive and retain any
income in respect of units or other instruments issued by the collective investment scheme declared by the
collective investment scheme in respect thereof for any year, notwithstanding that the said security, being
units or other instruments issued by the collective investment scheme, has already been transferred by him
for consideration, unless the transferee who claims the income in respect of units or other instruments issued
by the collective investment scheme from the transfer or has lodged the security and all other documents
relating to the transfer which may be required by the collective investment scheme with the collective
investment scheme for being registered in his name within fifteen days of the date on which the income in
respect of units or other instruments issued by the collective investment scheme became due.

Question 82

SEBI has asked Jaipur Stock Exchange to furnish their books of accounts and audited financial statements
for the period 1t April 2016 to 31st March 2018 within 30 days of the receipt of the communication by the
stock exchange. The communication was received by the company on 30t April 2018 and no documents
were furnished to SEBI in reply to the notice till 15t May 2018. Can the stock exchange be penalised for this
inaction?

Answer:

As per section 23A(a) of the Securities Contract (Regulation) Act, 1956, if any person fails to furnish any
information, document, books, returns or report to a recognised stock exchange within the time specified in
the listing agreement or conditions or bye-laws of the stock exchange, he shall punishable with a fine of at
least one lakh rupees which may extend to one lakh rupees per day during which such failure continues,
subject to a maximum of one crore rupees. Thus, Jaipur Stock Exchange shall be liable to the afore-
mentioned penalty under section 23A(a) of the Act.

Question 83

A group of complainants have alleged that Mr. Z, a Member of the Securities and Exchange Board of India
(SEBI) has pecuniary interest in some of the cases that came up before the Board and that he misused his
position and therefore, he should be removed from his office. The complainants seek your advice. Advise.

Answer
Removal of Member of the SEBI (Section 6 of the Securities and Exchange Board of India Act, 1992)

According to section 6 of the Securities and Exchange Board of India Act, 1992, the Central Government
shall have the power to remove a member appointed to the Board, if he:

(i) s, or at any time has been adjudicated as insolvent;
(i) is of unsound mind and stands so declared by a competent court;

(i) has been convicted of an offence which, in the opinion of the Central Government, involves a moral
turpitude.

(iv)  has, in the opinion of the Central Government so abused his position as to render his continuance in
office detrimental to the public interest.

Before removing a member, he will be given a reasonable opportunity of being heard in the matter.

In the present case, a group of complainants have alleged that Mr. Z, a member of the SEBI has pecuniary
interest in some of the cases that came up before the Board and he misused his position and therefore, he
should be removed from his office.

Here, above complainants may approach the Central Government for removal of Mr. Z, a member of the SEBI
and if the Central Government is of the opinion that Mr. Z has so abused his position as to render his
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continuation in office detrimental to the public interest, the Central Government may remove Mr. Z from his
office after giving him a reasonable opportunity of being heard in the matter.

Question 84

SEBI received complaints from some investors alleging that ABC Ltd. and some brokers are indulging in price
manipulation in the shares of ABC Ltd. Explain the powers that can be exercised by SEBI under the Securities
and Exchange Board of India Act, 1992 in case the allegations are found to be correct.

Answer

Price manipulation in the shares of ABC Ltd. can be considered as fraudulent and unfair trade practices
relating to securities market. In this case, SEBI may exercise the following powers under section 11(4) of
securities and Exchange Board of India Act, 1992.

(i) Suspend the trading of any security (in this case the securities of ABC Ltd.) in a recognized stock
exchange.

(i)  Restrain persons (in this case ABC Ltd.) from accessing the securities market. It can also prohibit any
person associated with securities market (i.e. brokers who have indulged in price manipulation) to buy,
sell or deal in securities market.

SEBI may issue the above orders for reasons to be recorded in writing. SEBI shall, either before or after
passing such orders give an opportunity of hearing to company and brokers concerned (proviso 2 to Section
11(4)) SEBI may also appoint an adjudicating officer who may levy penalty under section 15 HA after holding
an enquiry in the prescribed manner. According to section 15HA if any person indulges in fraudulent and
unfair trade practices relating to securities, he shall be leviable to a penalty which shall not be less than five
lakh rupees but which may extend to twenty-five crore rupees or three times the amount of profits made out
of such practices, whichever is higher.

Prohibition on manipulation and deceptive practices: Further according to section 12A, no person shall
directly or indirectly indulge in following (i.e.) (a) using in manipulative or deceptive device in connection with
purchase, sale or securities listed (b) Employ any scheme or device to defraud in connection with dealing in
securities which are listed (c) engage in an act which would operate as fraud or deceit upon any person in
connection with dealing in securities which are listed. SEBI may impose penalty which shall not be less than
one lakh rupees but which may extend to one crore rupees. (Section 15 HB).

Question 85

Clever who is registered as an Intermediary fails to enter into an agreement with his client and hence
penalised by SEBI under section 15B of the SEBI Act. Advise Mr. Clever as to what remedies are available
to him against the order of SEBI.

Answer

Remedies against SEBI order: Section 15B of the Securities and Exchange Board of India Act, 1992 lays
down that if any person, who is registered as an intermediary and is required under this Act or any rules or
regulations made there under, to enter into an agreement with his client, fails to enter into such agreement,
he shall be liable to a penalty of one lakh rupees for each day during which such failure continues or one
crore rupees, whichever is less. Mr. Clever has been penalised under the above mentioned provision. Two
remedies are available to Mr. Clever in this matter:-

(i)  Appeal to the Securities Appellate Tribunal: Section 15T of the SEBI Act, (1) any person
aggrieved,—

(@)  byan order of the Board made, on and after the commencement of the Securities Laws (Second
Amendment) Act, 1999, under this Act, or the rules or regulations made thereunder; or
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(b) by an order made by an adjudicating officer under this Act; or

(c) by an order of the Insurance Regulatory and Development Authority or the Pension Fund
Regulatory and Development Authority, may prefer an appeal to a Securities Appellate Tribunal
having jurisdiction in the matter.

Every appeal shall be filed within a period of forty-five days from the date on which a copy of the order
made by the Board or the Adjudicating Officer or the Insurance Regulatory and Development Authority
or the Pension Fund Regulatory and Development Authority, as the case may be, is received by him
and it shall be in such form and be accompanied by such fee as may be prescribed.

Provided that the Securities Appellate Tribunal may entertain an appeal after the expiry of the said
period of forty-five days if it is satisfied that there was sufficient cause for not filing it within that period.

On receipt of an appeal under sub-section (1), the Securities Appellate Tribunal may, after giving the
parties to the appeal, an opportunity of being heard, pass such orders thereon as it thinks fit,
confirming, modifying or setting aside the order appealed against.

The Securities Appellate Tribunal shall send a copy of every order made by it to the Board, or the
Insurance Regulatory and Development Authority or the Pension Fund Regulatory and Development
Authority, as the case may be the parties to the appeal and to the concerned Adjudicating Officer.

The appeal filed before the Securities Appellate Tribunal under sub-section (1) shall be dealt with by
it as expeditiously as possible and endeavor shall be made by it to dispose of the appeal finally within
six months from the date of receipt of the appeal.

Appeal to the Supreme Court: Section 15Z of the SEBI Act, 1992 provides that any person aggrieved
by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme Court
within 60 days from the date of communication of the decision or order to him on any question of fact
or law arising out of such order. The Supreme Court may, if it is satisfied that the appellant was
prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a
further period not exceeding 60 days.

Question 86

A group of investors are upset with the functioning of two leading stock brokers of Calcutta Stock Exchange
and want to make a complaint to SEBI for intervention and redressal of their grievances. Explain briefly the
purpose of establishing SEBI and what type of defaults by the stock brokers come within the purview of SEBI
Act, 1992.

Answer

The Securities and Exchange Board of India (SEBI) was established primarily for the purpose of

1.
2.
3.
4.

to protect the interests of investors in securities
to promote the development of securities market
to regulate the securities market and

For matters connected therewith and incidental thereto.

The following defaults by stock brokers come within the purview of SEBI Act:

(a)

(b)

Any failure on the part of the stock broker to issue contract notes in the form and in the manner specified

by the Stock Exchange.

Any failure on the part of the broker to deliver any security or to make payment of the amount due to the

investor in the manner or within the period specified in the regulations.
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(c) Any collection of charges by way of brokerage in excess of the brokerage as specified in the regulations.
(Section 15 F, SEBI Act, 1992)

Question 87

Mr. Raman, an investor is not satisfied with the dealings of his stock broker who is registered with Delhi Stock
Exchange. Mr. Raman approaches you to guide him regarding the avenues available to him for making a
complaint against the stock broker under Securities and Exchange Board of India Act, 1992 and also the
grounds on which such complaint can be made. You are required to briefly explain the answer to his queries.

Answer

Securities and Exchange Board of India (SEBI) was established for regulating the various aspects of stock
market. One of its functions is to register and regulate the stock brokers. In the light of this, Mr. Raman is
advised that the complaint against the erring stock broker may be submitted to SEBI.

The grounds on which or the defaults for which complaints may be made to SEBI are as follows:

(a) Any failure on the part of the stock broker to issue contract notes in the form and manner specified by
the stock exchange of which the stock broker is a member.

(b) Any failure to deliver any security or any failure to make payment of the amount due to the investor in
the manner within the period specified in the regulations.

(c) Any collection of charges by way of brokerage which is in excess of the brokerage specified in the
regulations.

Question 88

On the complaint of Mr. Kamlesh Gupta, after enquiry SEBI finds that Mr. P. Mehta a Chief Executive Officer
of the Company, on the basis of unpublished price sensitive information, has indulged in the trading of the
securities of that company. Explain, on the basis of the said finding, what action SEBI can take against Mr.
P. Mehra under the Securities and Exchange Board of India Act, 1992.

Answer

Section 15G of the Securities and Exchange Board of India (SEBI) Act, 1992 deals with penalty for Insider
Trading. According to this, if any insider

(i)  either on his own behalf or on behalf of any other person, deals in securities of a body corporate on
any stock exchange on the basis of any unpublished price sensitive information; or

(i) communicates any unpublished price sensitive information to any person, with or without his request
for such information except as required in the ordinary cause of business or under any law, or

(i) counsels or procures for, any other person to deal in any securities of any body corporate on the basis
of unpublished price sensitive information,

shall be liable to a penalty of twenty-five crore rupees or three times the amount of profits made out of insider
trading, whichever is higher. As such SEBI can, after following the prescribed procedure, impose a penalty
on Mr. P. Mehra. The maximum penalty that SEBI can impose is Rupees twenty-five crores or three times
the amount of profits made out of insider trading, whichever is higher.

Question 89

Securities and Exchange Board of India (SEBI) has undertaken inspection of books of accounts and records
of LR Ltd., a listed public company. Specify the measures which may be taken by SEBI under the Securities
and Exchange Board of India Act, 1992 to protect the interest of investors and securities market, on
completion of such inquiry.

Answer

© The Institute of Chartered Accountants of India



As per section 11 (4) of the Securities and Exchange Board of India Act, 1992, the Board may, by an order,
for reasons to be recorded in writing, in the interest of investors or securities market, take any of the following
measures, either pending investigation or inquiry or on completion of such investigation or inquiry, namely: —

1. suspend the trading of any security in a recognised stock exchange;

2. restrain persons from accessing the securities market and prohibit any person associated with
securities market to buy, sell or deal in securities;

3. suspend any office-bearer of any stock exchange or self-regulatory organization from holding such
position;

4, impound and retain the proceeds or securities in respect of any transaction which is under
investigation;

5. attach, after passing of an order on an application made for approval by the Judicial Magistrate of the
first class having jurisdiction, for a period not exceeding one month, one or more bank account or
accounts of any intermediary or any person associated with the securities market in any manner
involved in violation of any of the provisions of this Act, or the rules or the regulations made thereunder.

However, only the bank account or accounts or any transaction entered therein, so far as it relates to
the proceeds actually involved in violation of any of the provisions of this Act, or the rules or the
regulations made thereunder shall be allowed to be attached;

6.  direct any intermediary or any person associated with the securities market in any manner not to
dispose of or alienate an asset forming part of any transaction which is under investigation.

Question 90

Mr. S, a member of MN Ltd., obtained an order from the Securities and Exchange Board of India (SEBI)
against the company. But the company failed to redress the grievance of Mr. S within the time fixed.
Consequently, SEBI imposed penalty on the company. The company, however, did not pay the penalty also.
State how the penalty can be recovered from the company?

Answer

According to Section 28A of the Securities and Exchange Board of India Act, 1992, if a person fails to pay
the penalty imposed by the adjudicating officer or fails to comply with any direction of the Board for refund of
monies or fails to comply with a direction of disgorgement order issued under section 11B or fails to pay any
fees due to the Board, the Recovery Officer may draw up under his signature a statement /certificate in the
specified form specifying the amount due from the person and shall proceed to recover from such person the
amount specified in the certificate by one or more of the following modes, namely:

(a)  attachment and sale of the person’s movable property;

(b)  attachment of the person’s bank accounts;

(c)  attachment and sale of the person’s immovable property;

(d) arrestof the person and his detention in prison;

(e)  appointing a receiver for the management of the person’s movable and immovable properties.

The expression ‘Recovery Officer’ means any officer of the Board who may be authorized by general or
special order in writing, to exercise the powers of a Recovery Officer. The Recovery Officer shall be
empowered to seek the assistance of the local district administration while exercising the powers.

Question 91

‘Printex Computer’ is a Singapore based company having several business units all over the world. It has a
unit for manufacturing computer printers with its Headquarters in Pune. It has a Branch in Dubai which is
controlled by the Headquarters in Pune. What would be the residential status under the FEMA, 1999 of printer
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units in Pune and that of Dubai branch?
Answer

Printex Computer being a Singapore based company would be person resident outside India [(Section 2(w)]
Section 2 (u) defines ‘person’ under clause (vii) thereof, as person would include any agency, office or branch
owned or controlled by such person. The term such person appears to refer to a person who is included in
clause (i) to (vi). Accordingly, Printex unit in Pune, being a branch of a company would be a ‘person’.

Section 2(v) defines a person resident in India. Under clause (iii) thereof person resident in India would
include an office, branch or agency in India owned or controlled by a person resident outside India. Printex
unit in Pune is owned or controlled by a person resident outside India, and hence it, would be a ‘person
resident in India.’

However, Dubai Branch though not owned is controlled by Print unit in Pune which is a person resident in
India. Hence prima facie, it may be possible to hold a view that the Dubai Branch is a person resident in India.
Question 92

Mr. Ram had resided in India during the Financial Year 2016-2017 for less than 183 days. He again came to
India on 15t May, 2017 for higher studies and business and stayed upto 15t July, 2018. State under the
Foreign Exchange Management Act, 1999.

(i) If Mr. Ram can be considered ‘person Resident in India’ during the Financial year 2017-2018 and
(i) Is citizenship relevant for determining such a status?
Answer

(i) No. Mr. Ram cannot be considered 'Person resident in India' during the financial year 2017-2018
notwithstanding the purpose or duration of his stay in India during 2017-2018. An individual has to be
present in India for more than 182 days in the preceding financial year. Mr. Ram does not satisfy this
condition for the financial year 2017-2018.

(i) No. Citizenship is no more relevant for determining the status.

Question 93

Mr. Sane, an Indian National desires to obtain Foreign Exchange for the following purposes:
(i) Remittance of US Dollar 50,000 out of winnings on a lottery ticket.

(i) US Dollar 1,00,000 for sending a cultural troupe on a tour of U.S.A.

Advise him whether he can get Foreign Exchange and if so, under what conditions?
Answer

Under provisions of section 5 of the Foreign Exchange Management Act, 1999 certain Rules have been made
for drawal of Foreign Exchange for Current Account transactions. As per these Rules, Foreign Exchange
for some of the Current Account transactions is prohibited. As regards some other Current Account
transactions, Foreign Exchange can be drawn with prior permission of the Central Government while in
case of some Current Account transactions, prior permission of Reserve Bank of India is required.

(i) In respect of item No.(i), i.e., remittance out of lottery winnings, such remittance is prohibited and the
same is included in First Schedule to the Foreign Exchange Management (Current Account
Transactions) Rules, 2000. Hence, Mr. Sane can not withdraw Foreign Exchange for this purpose.

(i) Foreign Exchange for meeting expenses of cultural tour can be withdrawn by any person after obtaining
permission from Government of India, Ministry of Human Resources Development, (Department of
Education and Culture) as prescribed in Second Schedule to the Foreign Exchange Management
(Current Account Transactions) Rules, 2000. Hence, in respect of item (ii), Mr. Sane can withdraw the
Foreign Exchange after obtaining such permission.
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In all the cases, where remittance of Foreign Exchange is allowed, either by general or specific
permission, the remitter has to obtain the Foreign Exchange from an Authorised Person as defined in
Section 2(c) read with section 10 of the Foreign Exchange Management Act, 1999.

Question 94

State which kind of approval is required for the following transactions under the Foreign Exchange
Management Act, 1999:

() X, a Film Star, wants to perform alongwith associates in New York on the occasion of Diwali for Indians
residing at New York. Foreign Exchange drawal to the extent of US dollars 20,000 is required for this
purpose.

(i) R wants to get his heart surgery done at United Kingdom. Up to what limit Foreign Exchange can be
drawn by him and what are the approvals required?

Answer
Approval to the following transactions under FEMA, 1999:

(i) Foreign Exchange drawals for cultural tours require prior permission/approval of the Government of
India irrespective of the amount of foreign exchange required. Therefore, in the given case X, the Film
Star is required to seek permission of the Government of India.

(i) Individuals can avail of foreign exchange facility within the limit of USD 2,50,000 only. Any additional
remittance in excess of the said limit for the expenses in connection with medical treatment abroad,
shall require prior approval of the Reserve Bank of India. Therefore, R can draw foreign exchange up to
the USD 2,50,000 and for additional remittance in excess of this limit for bearing the expenses of medical
treatment in UK, prior permission/approval of RBI will be required.

Question 95

Referring to the provisions of the Foreign Exchange Management Act, 1999, examine whether V, an exporter
is bound to make declaration on gift exported from India to United Kingdom a jewellery valued at ™ 2,00,000
to his friend in Australia.

Answer

In accordance with provisions of the FEMA, 1999 as contained in section 7 read with section 8, it imposes on
an exporter to make appropriate declaration of the value of the goods being exported and he is also required
to repatriate the foreign exchange due to India in respect of such exports to India in the manner within the
time as may be prescribed. Under section 8, the exporter is under an obligation to realise and repatriate to
India such foreign exchange. However, if there is a delay in the receipt of export, it will not be a violation
which shall be punishable. Section 8 applies to a resident who shall take all the reasonable steps, depending
upon the individual case.

There are certain categories of export for which declaration need not be made. These are given under the
Regulation 4 of the Foreign Exchange Management (Export of Goods & Services) Regulations, 2015.
According to the regulation, export of goods by way of gift shall be accompanied by a declaration by the
exporter that they are not more than five lakh rupees in value. Taking into consideration the above, since the
value of gift of jewellery to V's friend in Australia is less than ™ 5 lac in value, the gift does not need any
declaration to be furnished by exporter to the specified authority.

Question 96

Referring to the provisions of the Foreign Exchange Management Act, 1999, state the kind of approval
required for the following transactions:
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(i) M requires U.S. $ 5,000 for remittance towards hire charges of transponders.
(i) P requires U.S. $ 2,000 for payment related to call back services of telephones
Answer

Under section 5 of the Foreign Exchange Management Act, 1999, and Rules relating thereto, some current
account transactions require prior approval of the Central Government, some others require the prior approval
of the Reserve Bank of India, some are free transactions and some others are prohibited transactions.
Accordingly,

(i) Itis a current account transaction, where M is required to take approval of the Central Government for
drawal of foreign exchange for remittance of hire charges of transponders.

(i) Withdrawal of foreign exchange for payment related to call back services of telephone is a prohibited
transaction. Hence, Mr. P will not succeed in acquiring US $ 2,000 for the said purpose.

Question 97

Mr. Suresh resided in India during the Financial Year 2013-14. He left India on 15th July, 2014 for
Switzerland for pursuing higher studies in Biotechnology for 2 years. What would be his residential status
under the Foreign Exchange Management Act, 1999 during the Financial Years 2014-15 and 2015-16?

Mr. Suresh requires every year USD 25,000 towards tuition fees and USD 30,000 for incidental and stay
expenses for studying abroad. Is it possible for Mr. Suresh to get the required Foreign Exchange and, if
so, under what conditions?

Answer

Residential Status: According to section 2(v) of the Foreign Exchange Management Act, 1999, ‘Person
resident in India’ means a person residing in India for more than 182 days during the course of preceding
financial year [Section 2(v)(i)]. However, it does not include a person who has gone out of India or who stays
outside India for employment outside India or for any other purpose in such circumstances as would indicate
his intention to stay outside India for an uncertain period.

Generally, a student goes out of India for a certain period. In this case, Mr. Suresh who resided in India
during the financial year 2013-14 left on 15.7.2014 for Switzerland for pursuing higher studies in
Biotechnology for 2 years, he will be resident for 2014-15, as he has gone to stay outside India for a ‘certain
period’ (If he goes abroad with intention to stay outside India for an ‘uncertain period’ he will not be resident
with effect from 15-7-2014.

Mr. Suresh will not be resident during the Financial Year 2015-2016 as he did not stay in India during the
relevant previous financial year i.e. 2014-15.

Foreign Exchange for studies abroad: According to Para | of Schedule Ill to Foreign Exchange Management
(Current Account Transactions), Amendment Rule, 2015 dated 26th May , 2015, individuals can avail of
foreign exchange facility for the studies abroad within the limit of USD 2,50,000 only. Any additional
remittance in excess of the said limit shall require prior approval of the RBI. Further proviso to Para | of
Schedule Ill states that individual may be allowed remittances (without seeking prior approval of the RBI)
exceeding USD 2,50,000 based on the estimate received from the institution abroad. In this case the
foreign exchange required is only USD 55,000 per academic year and hence approval of RBI is not
required.

Question 98

Mrs. Chandra, a resident outside India, is likely to inherit from her father some immovable property in India.
Are there any restrictions under the provisions of the Foreign Exchange Management Act, 1999 in acquiring
or holding such property? State whether Mrs. Chandra can sell the property and repatriate outside India
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the sale proceeds.
Answer

As per sub-section 5 of section 6 of the FEMA, 1999, a person resident outside India may hold, own, transfer
or invest in Indian currency, security or any immovable property situated in India if such currency, security or
property was acquired, held or owned by such person when he was resident in India or inherited from a
person who was resident in India.

Accordingly, in the problem, Mrs. Chandra, a resident outside India, may acquire or hold any immovable
property of his father in India by way of inheritance in both the conditions, firstly, where her father, a resident
outside India, had acquired the property in accordance with the provisions of the foreign exchange law in
force at the time of acquisition by him or as per the provisions of these Regulations or secondly, where her
father, a resident in India.

Repatriation of sale proceeds: A person referred to in sub-section (5) of section 6 of the Act, or his
successor shall not, except with the prior permission of the Reserve Bank, repatriate outside India the sale
proceeds of any immovable property.

Thus, accordingly Mrs. Chandra can sell the property and repatriate outside India the sale proceeds only with
the prior permission of the RBI.

Question 99

(i)~ Mr. P has won a big lottery and wants to remit US Dollar 20,000 out of his winnings to his son who is in
USA. Advise whether such remittance is possible under the Foreign Exchange Management Act, 1999.

(i) Mr. Z is unwell and would like to have a kidney transplant done in USA. He would like to know the
formalities required and the amount that can be drawn as foreign exchange for the medical treatment
abroad.

Answer

Remittance of Foreign Exchange (Section 5 of the Foreign Exchange Management Act, 1999): According to
section 5 of the FEMA, 1999, any person may sell or draw foreign exchange to or from an authorized person
if such a sale or drawal is a current account transaction. Provided that Central Government may, in public
interest and in consultation with the reserve bank, impose such reasonable restrictions for current account
transactions as may be prescribed.

As per the rules, drawal of foreign exchange for current account transactions are categorized under three
headings-

1. Transactions for which drawal of foreign exchange is prohibited,

2. Transactions which need prior approval of appropriate government of India for drawal of foreign
exchange, and

3. Transactions which require RBI's prior approval for drawl of foreign exchange.

(i)  Mr. P wanted to remit US Dollar 20,000 out of his lottery winnings to his son residing in USA. Such
remittance is prohibited and the same is included in the Foreign Exchange Management (Current
Account Transactions) Rules, 2000.

Hence Mr. P cannot withdraw foreign exchange for this purpose.

(i) “Remittance of foreign exchange for medical treatment abroad” requires prior permission or
approval of RBI where the individual requires withdrawal of foreign exchange exceeding USD
2,50,000. The Schedule also prescribes that for the purpose of expenses in connection with
medical treatment, the individual may avail of exchange facility for an amount in excess of the limit
prescribed under the Liberalized Remittance Scheme, if so required by a medical institute offering
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treatment.

Therefore, Mr. Z can draw foreign exchange up to the USD 2,50,000 and no prior permission/ approval
of RBI will be required. For amount exceeding the above limit, authorised dealers may release foreign
exchange under general permission based on the estimate from the doctor in India or hospital or doctor
abroad.

Question 100

Mr. Rohan, an Indian Resident individual desires to obtain Foreign Exchange for the following purposes:

(A) US$ 1,20,000 for studies abroad on the basis of estimates given by the foreign university.
(B)  Gift Remittance amounting US$ 10,000.

Advise him whether he can get Foreign Exchange and if so, under what condition(s)?

Answer

(A) Remittance of Foreign Exchange for studies abroad: Foreign exchange may be released for studies
abroad up to a limit of US $ 2,50,000 for the studies abroad without any permission from the RBI. Above
this limit, RBI's prior approval is required. Further proviso to Para | of Schedule Ill states that individual
may be allowed remittances (without seeking prior approval of the RBI) exceeding USD 2,50,000 based
on the estimate received from the institution abroad. In this case since US $ 1,20,000 is the drawal of
foreign exchange, so permission of the RBI is not required.

(B) Gift remittance exceeding US $ 10,000: Under the provisions of Section 5 of FEMA 1999, certain
Rules have been made for drawal of foreign exchange for current account transactions. Gift remittance
is a current account transaction. Gift remittance exceeding US $ 2,50,000 can be made after obtaining
prior approval of the RBI. In the present case, since the amount to be gifted by an individual, Mr. Rohan
is USD 10,000, so there is no need for any permission from the RBI.

Question 101
Comment on the following situations with reference to the provisions of the FEMA, 1999-

(1)

(i)

Answer

Mr. Bharat, a person resident in India can remit amount to his son Arjun residing in USA, to buy
immovable property there.

Mr. Raghav, a resident of India went to Australia for a business deal. He realised foreign exchange
for bearing expenses while staying there for the business purpose. After the maturing the deal, he
returned back to India. Mr. Raghav was left with certain unused foreign exchange. He retained the
foreign exchange with him for future use.

(i) According to Regulations on Acquisition and Transfer of Immovable Property outside India, a person

(ii)

resident in India may acquire immovable property outside India, jointly with a relative who is a
person resident outside India, provided there is no outflow of funds from India.

In the instant case, Mr. Bharat wants to remit money to buy the immovable property in USA under
joint ownership with his son Arjun. Hence, as per the regulations, Mr. Bharat cannot remit amount
to buy immovable property in USA.

Period for surrender of received/ realised/ unspent/ unused foreign exchange by Resident
individuals [Regulation 5 of Foreign Exchange Management (Realisation, repatriation and
surrender of foreign exchange) Regulations, 2015]: A Person being an individual resident in India
shall surrender the received/realised/unspent/ unused foreign exchange whether in the form of
currency notes, coins and travellers cheques, etc. to an authorised person within a period of 180
days from the date of such receipt/realisation/purchase/acquisition or date of his return to India, as
the case may be. Retention of unused foreign exchange by Mr. Raghav is against the Law.

© The Institute of Chartered Accountants of India



Question 102

(i)  Mr. Kartik was into the insurance business and was director in the ABZ insurance company. State
the legal position of Mr. Kartik as to conduct of insurance business being a director to the Insurance
Company.

(i) ABC Ltd. made an initial public offer of certain number of equity shares. Examine whether these
shares can be considered as ‘Goods’ under the Competition Act, 2002 before allotment.

Answer

(i) As per section 48A of the Insurance Act, 1938, no insurance agent or intermediary or insurance
intermediary shall be eligible to be or remain a director in insurance company. The Authority (IRDA)
may permit an agent or intermediary or insurance intermediary to be on the Board of an insurance
company subject to such conditions or restrictions as it may impose to protect the interest of
policyholders or to avoid conflict of interest. Accordingly, in the given instance, Mr. Kartik, cannot
become or remain a director of any insurer i.e. of ABZ Insurance company; however with the
permission of IRDA, he can be on the Board of the Insurance company.

(ii) Section 2(i) of Competition Act, 2002 defines ‘goods’ as follows:
‘Goods’ means goods as defined the Sale of Goods Act, 1930 and includes —
(@) products manufactured, processed or mined;
(b) debentures, stock and shares after allotment;
(c) inrelation to goods supplied, distributed or controlled in India, goods imported into India.

Hence, debentures and shares can be considered as ‘goods’ within the meaning of section 2(i) of
Competition Act, 2002 only after allotment and not before allotment.

Question 103

Mr. Ramesh was partner in the Firm, Rajkumar & sons. The said firm was established by Mr. Raj kumar, who
is director of the Subh Labh Pvt. Limited which is a one person company. Subh Labh Pvt. Ltd. have foreign
income from the clientele being of outside India. Companies generation of foreign income was invested by
the Mr. Rajkumar in its firm without being disclosed in its financial records. Mr. Ramesh was not aware of the
such undisclosed flow of fund in the Firm. Give the following answer considering the given facts-

(i) Liability of Mr. Ramesh being a partner of a firm which is involved in use of income of Subh Labh
Pvt. Ltd. obtained from their foreign clientele.

(i) Liability of Mr. Rajkumar being a director of the Subh Labh Pvt. Ltd.
Answer

Section 70 of the PMLA, 2002 states of the offences by companies. According to the provision where a person
committing a contravention of any of the provisions of this Act or of any rule, direction or order made
thereunder is a company, every person who, at the time the contravention was committed, was in charge of
and was responsible to the company, for the conduct of the business of the company as well as the company,
shall be deemed to be guilty of the contravention and shall be liable to be proceeded against and punished
accordingly.

Nothing contained in this sub-section shall render any such person liable to punishment if he proves that the
contravention took place without his knowledge or that he exercised all due diligence to prevent such
contravention.

Where above contravention has been committed by a company and it is proved that the contravention has
taken place with the consent or connivance of, or is attributable to any neglect on the part of any director,
manager, secretary or other officer of any company, such director, manager, secretary or other officer shall
also be deemed to be guilty of the contravention and shall be liable to be proceeded against and punished
accordingly.
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As per the explanation to the section term “Company” means any body corporate and includes a firm or other
association of individuals; and the term “Director”, in relation to a firm, means a partner in the firm.

Accordingly, following are the answers:

(i)

(ii)

Though Mr. Ramesh was a partner of a firm, he was not aware of proceeds of crimes. He shall not
be liable for the punishment for an offence committed by Rajkumar & sons for using of undisclosed
foreign income of Subh Labh Pvt Ltd. However, the firm is liable for commission of the scheduled
offence.

Both Mr. Rajkumar, the director and Subh Labh Pvt. Ltd., the company, are liable for the
commission of the scheduled offence as per the above provision.

Question 104

(1)

(i)

Many a time a proviso is added to a Section of the enactment. Explain the function of such a proviso
while carrying out the interpretation?

Explain the powers, which can be exercised by the Securities and Exchange Board of India under
the Securities Contracts (Regulation) Act, 1956, while approving the schemes for corporatisation
and demutualization submitted by recognized stock exchanges, so that there is segregation of
ownership and management from the trading rights of members of such stock exchanges.

Answer

(i)

(ii)

The normal function of a proviso is to except something out of the enactment or to qualify something
stated in the enactment which would be within its purview if the proviso were not there. The effect
of the proviso is to qualify the preceding enactment which is expressed in terms which are too
general. As a general rule, a proviso is added to an enactment to qualify or create an exception to
what is in the enactment ordinarily a proviso is not interpreted as it stating a general rule.

Itis a cardinal rule of interpretation that a proviso to a particular provision of a statute only embraces
the field which is covered by the main provision. It carves out an exception to the provision to which
it has been enacted as a proviso and not to the other.

Corporatisation and Demutalisation - Power of SEBI under SCRA, 1956

SEBI has been empowered under sub-section (2) of section 4B of Securities Contracts (Regulation)
Act, 1956 to approve the scheme of corporatisation and demutalisation with or without modification.
SEBI can reject the proposed scheme if it is satisfied that it would not be in the interest of the trade
and also in the public interest to approve the scheme. Besides these general powers, SEBI has
got certain specific powers under section 4B (6). SEBI, while approving the scheme, may, by an
order in writing restrict:

(@) the voting rights of the shareholders who are also stock-brokers of the recognized stock exchange.

(b) the right of shareholders or a stockbroker of the recognized stock exchange to appoint the
representatives on the governing board of the stock exchange.

(c) the maximum number of representatives of the stock-brokers of the recognized stock exchange
to be appointed on the governing board of the stock exchange shall not exceed one-fourth of the
total strength of the governing body.

On receipt of approval of scheme, stock exchange will issue shares to public within 12 months so
that at least 51% equity shares are with public other than shareholders having trading rights. SEBI
can extend the period upto another 12 months [Section 4B(8)].
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