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4.1 

 
 
 
 
 

a. a lien on any goods b. any rights of unpaid seller under section 47 of the Sale of Goods Act, 1930 
c. a pledge of movables -section 172 of the Indian Contract Act d. any properties not liable to attachment 
e. creation of any security in any aircraft as defined in clause (1) of section 2 of the 

Aircraft Act 
f. any security interest for securing repayment of any financial asset not 

exceeding  
Rs. 1 Lac; 

g. creation of security interest in any vessel  h. any security interest created in agricultural land; 
i. any conditional sale j. any case in which the amount due is less than twenty per cent of the 

principal amount and interest thereon. 

Sec 31: Non-applicability of this Act to certain cases (Imp) 

Concept of Securitisation 
Sec 3: Registration & Formation of 

Securitisation of Company 
Sec 4: Cancellation of certificate of 

registration 
Sec 5:  Rights or interest in FA 

1. The ARC shall have Net owned funds as 
recommended by RBI to be 100 cr or 15% of 
Financial Assets, whichever is higher. 

2. It should have not incurred loss in any business in 
last 3 FYs. 

3. ARC should have made arrangements for 
realization of assets and Director should have 
adequate professional experience. 

4. A sponsor can have maximum 50% investment in 
ARC and he will have maximum 50% 
representatives at BOD. 

5. ARC has complied with all Prudential Norms of RBI 
and its directions. 

6. RBI can reject the application of ARC by giving 
opportunity of being heard. 

7. RBI approval is also required in case of substantial 
change in management of ARC. 

1. RBI may cancel a certificate of such company if it:  
i. ceases to carry on the business of securitisation 

or asset reconstruction; or 
ii. fails to: 

a. comply conditions of RBI 
b. maintain books & accounts  
c. offer any inspection or investigation. 

2. RBI will give OOBH before cancellation of 
certificate. 

3. The ARC can prefer an appeal within 30 days to CG 
(Ministry of Finance) against the cancellation of 
certificate by RBI.  

4. For all existing loans and investments ARC will be 
assumed to be functioning as it is without 
cancellation. 

1. ARC can acquire a Financial Asset from Bank or 
any other Fin Ins by issuing: 
a. Debentures, Bonds, Shares (incl. as per 

Department Clarification); 
b. Any other consideration as per agreement 

2. The ARC will replace the Bank for the purpose of 
such financial asset and exercise all its rights. 

3. All the contracts, deeds, bonds, agreements, 
Power of Attorney, Grants or other legal 
documents shall be transferred by Bank to the ARC 
and it will be assumed to be issued in the name of 
ARC itself. 

4.  All pending litigations will also be transferred to 
ARC by Bank. 

5. While transfer of such NPAs or Financial Assets, 
Banks need not pay any stamp duty or registration 
cost. 
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4.2 

Sec 6: Notice to Obligor & Discharge of 
Obligation 

Sec 7: Issue of securities for raising of 
funds 

Sec 9: Measures of Asset Reconstruction 

1. Obligor is a person whose obligation is to repay. 
Includes both borrower and Surety. 

2. The ARC will give a notice to obligor so that he 
shall be aware that next payments shall be made 
to ARC. 

3. Simply, an ARC notifies the Borrower that he has 
replaced a Bank for the purpose of such loan and 
henceforth borrower shall delete with ARC. 

4. Borrower in such case shall make any further 
payments to ARC only and not to Bank. 

5. If in case, Borrower makes a payment to Bank it 
shall be held in the Trust of ARC and shall be 
transferred to it soon. 

1. The ARC after acquisition of FA can pull the same 
into SPV and offer the securities on behalf of and 
from such SPVs to QIB.  

2. This is how ARC can raise the funds from QIB by 
formulating a scheme for each fund and SPV. 

3. ARC shall also maintain separate accounts for each 
such a SPV and funds. 

4. Such securities issued against SPV shall be 
redeemed only on realization of loan by ARC. 

5. If in case ARC does not recover the loan and does 
not redeem the securities then 75% value holders 
of such SPV can take decisions against ARC for 
recovery which will be binding on ARC. 

1. Before preferring an appeal the ARC should have 
tried for Asset Reconstruction of the Borrower by 
following means: 
a. Sale or Lease of Business 
b. Rescheduling the payments  
c. Conversion of debts into equity 
d. Extension of payback period 
e. Any other measure which ARC thinks fit. 

2. Any dispute arising between a Bank and Financial 
Institution or ARC or QIB shall be settled in 
Arbitration and Conciliation Act, 1996 (Sec 11: 
Resolution of Disputes) 

Sec 10 & Sec 13:   Other Functions and 
Enforcement of Security Interest 

Sec 15:  Manner and effect of takeover of 
management 

Sec 17, 18, 19: Right to Appeal 

1. ARC also works as an AGENT for recovery of loan, 
MANAGER to manage the assets, RECEIVER as he 
realises the assets. 

2. ARC shall send a notice to borrower to repay all his 
dues within next 60 days. 

3. If Borrower fails to do so without reason then ARC 
will acquire his asset. 

4. ARC will sell such asset if all 3/4th creditors having 
charge over such assets agrees to sell 

5. ARC can also proceed against Surety/Guarantor & 
sell the pledged asset. 

6. Any amount recovered from sale of assets will be 
used as follows: 
1st Towards cost and expenses of recovery. 
2nd Against loan and interest. 
3rd To persons eligible:  
a. Second charge holder;   b. Bank if agreed;   c. 
Surety;   d. Borrower      

1. Many times business of the Borrower is 
mortgaged against the loan of Bank. 

2. In such a case, it is difficult to sell entire business 
and recover the loan. 

3. ARC in such situation can appoint its own 
management and recover the dues from 
Borrower’s business. 

4. ARC will give a Public Notice of the same and 
Management of borrower will vacate its office. 

5. Here, ARC will put its own Management, take the 
custody of all properties and business and will run 
the business to take-over the loan. 

6. Once ARC recovers its dues it will give back the 
management to the Borrower & leave the 
business. 

7. For such a case, Borrower can also have his own 
nominee on the Management and approval of 
other secured creditors is also required. 

Appeal by whom: Any person aggrieved by measures 
taken by Secured Creditor. 
 
Appeal to whom: Data Recovery Tribunal (within 45 
days). 
 
Disposal of Appeal: Within 60 days (can be extended 
to 4 months). 
 
Next appeal to: Appellate Tribunal (within 30 days). 
 
Disposal of Appeal by next authority: in accordance 
with provisions of the Act as early as possible. 
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4.3 

 

Sec 20, 21 & 22: Registry 
Sec 30A, 30B. 30C & 30D: Adjudication 

and Proceedings 
Sec 26B, 26C, 26D: Registration by  
Secured Creditor & Other Creditors 

1. It is a Data Bank of all securitisation transactions in 
India for the purpose of future reference. 

2. Every transaction of SARFAESIA will be recorded at 
this place w.r.t different laws viz. Registration Act, 
1908, The Companies Act, 1956, The Merchant 
Shipping Act, 1958, The Patents Act, 1970, The 
Motor Vehicles Act, 1988 & The Designs Act, 2000 
where any security interest is created. 

3. CG will appoint a Head Office as well as Central 
Registrar to govern such an Office. 

4. Every transaction of securitisation, reconstruction, 
security interest shall be filed with Central Registry 
within 30 days and in case of delays fees upto 10 
times can be charged.  

5. Data in the Central Registry can be utilized for the 
inspections in future. 

1. Where ARC fails to comply with directions of the RBI 
then it will be liable to penalty upto Rs. 1 cr or twice 
the amount of failure, whichever is higher plus Rs. 1 
Lac per day and it shall be paid within 30 days. 

2. The AA shall serve a Show Cause Notice on ARC and 
give OOBH too. 

3. Here, AA means committee of officers decided by 
RBI. 

4. Any person aggrieved by such penalty will appeal to 
Appellate Authority within 30 days which is formed 
by Central Board of RBI and have powers as 
declared by RBI. 

5. In case of non-compliance the Authority can also 
dismiss the appeal. 

1. CG by notification may extend the provisions of 
Central Registry to all the creditors regarding 
creation, modification of any security interest. 

2. The creditor is bound to record all the particulars 
of the transactions of security interest to a 
Registry. 

3. If the creditor is unsecured, he will not get the 
right of enforcement of security interest just 
because of recording the transactions at Registry.  

4. Every authority or officer of the Government who 
is interested with the duty of recovery of tax shall 
also register its rights with Central Registry. 

5. Any registration is a public notice and has a priority 
over other subsequent security interest. 

Sec 27,28,29, 30: Offences and Penalties Sec 16:  No compensation to directors for loss of office 

1. If a default is made by ARC in filing any transaction or filing any modification then 
every ARC and its officer will be punishable with a fine upto Rs. 5000 per day till 
default continues. 

2. If any person contravenes or tries to contravene or initiates the contravention of 
any provision of this Act will be liable to jail upto 1 year and/ or penalty as per CG. 

3. Civil Court has no power to entertain any litigation of this Act. 
4. If in case a complaint is filed to Civil Court then atleast Metropolitan or Judicial 

Magistrate shall consider the same.  

No director or any person in charge of management of the business of the 
borrower shall be entitled to any compensation for the loss of office or for the 
premature termination. However such person has the right to recover from the 
business, moneys recoverable otherwise than by way of such compensation. 


