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ANSWER 

1. (a)  (i)  Section 244 of the Companies Act, 2013 provides the eligibility of members who hold the right 

to file the application under section 241 for oppression and mismanagement with the Tribunal. 

These qualification as provided in section 244 ensure that only the persons with sufficient 

interest in the affairs of the company can file the petition under section 241 of the Act. 

According to the section in the case of a company not having a share capital, not less than 

one-fifth of the total number of its members are eligible to make an application before the 

Tribunal. Where any members of a company are entitled to make an application under Section 

244 (1), any one or more of them having obtained the consent in writing of the rest, may make 

the application on behalf and for the benefit of all of them. 

In the given scenario, requirement of minimum numbers of members is fulfilled i.e. it is more 

than 1/5th of the total number of its members of the company (1/5x 100= 20). So the members 

of the company are eligible to file the petition to tribunal under section 241.  

However, the Tribunal may, on an application made to it in this behalf, waive all or any of th e 

requirements specified in section 244, so as to enable the members to apply under  section 

241. 

(ii)  According to section 221 of the Companies Act, 2013, if it appears  to the Tribunal, on a 

complaint made by members as specified under  section 244(1) that the removal, transfer or 

disposal of funds, assets, properties of the company is likely to take place in a manner that is 

prejudicial to the interests of its members, Tribunal ordered that such transfer, removal or 

disposal shall not take place during such period not exceeding three years as may be 

specified in the order or may take place subject to such conditions and restrictions as the 

Tribunal may deem fit. 

Here in the given case, management disposed of the certain assets within 1 year of such 

order of Tribunal.  So accordingly, the company shall be punishable with fine which shall  not 

be less than one lakh rupees but which may extend to twenty-five lakh rupees and every 

officer of the company who is in default shall be punishable with imprisonment for a term 

which may extend to three years or with fine which shall not be less than fifty thousand rupees 

but which may extend to five lakh rupees, or with both. 

(b) In terms of section 173(1) of the Companies Act, 2013, a company must hold a minimum number 

of four meetings of its Board of directors in such a manner that not more than 120  days shall 

intervene between two consecutive meetings of the Board. 

Further, the proviso to this sub-section provides that the Central Government may by notification, 

direct that these provisions will not apply in relation to any class or description of companies or 

may apply subject to such exceptions, modifications or conditions as may be specified in the 

notification. 

Vide Notification G.S.R. 583(E) Dated 13 th June, 2017, Section 173(5) was amended. According 

to which One Person Company, small company, dormant company and a private company (if such 

private company is a start-up) shall be deemed to have complied with the provisions of this section 

if at least one meeting of the Board of Directors has been conducted in each half of a calendar 

year and the gap between the two meetings is not less than ninety days. 

© The Institute of Chartered Accountants of India

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17651
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17651
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17654


2 

Accordingly, here Urja, Pvt Limited in the given case is Private start up company, so will fall within 

the ambit of section 173(5) if the Act and shall be considered to have complied with the prov ision 

of this section by conduct of more than two board meetings in each half of a calendar year i.e. in 

2017 and the gap between the two meetings is assumed to be more than ninety days.  

However, in failure of compliance of section 137 of the Companies Act, 2013 by the Urja, Pvt. 

Limited, made it ineligible to fall under this exception. So Urja Pvt. limited has contravened the 

section 173, so the contention of the Urja Pvt. limited as to the valid holding of meeting is incorrect. 

(c)  Removal of Member of the SEBI (Section 6 of the Securities and Exchange Board of India 

Act, 1992)  

According to section 6 of the Securities and Exchange Board of India Act, 1992, the Central 

Government shall have the power to remove a member appointed to the Board, if he: 

(i) is, or at any time has been adjudicated as insolvent; 

(ii) is of unsound mind and stands so declared by a competent court;  

(iii) has been convicted of an offence which, in the opinion of the Central Government, involves a 

moral turpitude. 

(iv) has, in the opinion of the Central Government so abused his position as to render his 

continuance in office detrimental to the public interest.  

Before removing a member, he will be given a reasonable opportunity of being heard in the matter.  

In the present case, a group of complainants have alleged that Mr. Moral, a member of the SEBI 

has a taken up bribe in the inquiries and audit of the stock exchanges that came up before the 

Board and he misused his position and committed an offence involved a moral turpitude. Therefore, 

he should be removed from his office.  

The Central Government may remove Mr. Moral from his office after giving him a reasonable 

opportunity of being heard in the matter. 

 (d) 1(i)  According to Rule 4(1) of the Companies (Appointment and Qualification of Directors) Rules, 

2014, the following class or classes of companies shall have at least 2 directors as 

independent directors:  

(1) the Public Companies having paid up share capital of 10 crore rupees or more; or  

(2)  the Public Companies having turnover of 100 crore rupees or more; or 

(3)  the Public Companies which have, in aggregate, outstanding loans, debentures and 

deposits, exceeding 50 crore rupees.  

In the present case, XYZ Limited is an unlisted public company having a pa id-up capital of  

` 20 crores as on 31st March, 2017 and a turnover of ` 150 crores during the year ended  

31st March, 2017. Thus, as per the Companies (Appointment and Qualification of Directors) 

Rules, 2014, XYZ Limited shall have at least 2 directors as independent directors. 

(ii)  Where a company ceases to fulfil any of 3 conditions for three consecutive years, it shall not 

be required to comply with these provisions (i.e., related to appointment of Independent 

directors) until such time as it meets any of such conditions. 

(iii)  As per Rule 4(2) of the Companies (Appointment and Qualification of Directors) Rules, 2014 

the following classes of unlisted public company are not covered under Rule 4(1), namely: -. 

                                                           
1  The answer is based on the amended rule Inserted by the Companies (Appointment and Qualification of Directors) 
Amendment Rules, 2017 Dated 5th July, 2017. 
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(a) a joint venture; 

(a) a wholly owned subsidiary; and 

(b) a dormant company as defined under section 455 of the Act. 

Accordingly, XYZ, a dormant company does not require to fulfil the conditions stated 
in Rule 4(1) for appointment of Independent Directors. 

2. (a)  According to the Section 248(2) of the Companies Act, 2013, a company may, after extinguishing 

all its liabilities, by a special resolution, or consent of seventy-five per cent. members in terms of 

paid-up share capital, file an application in the prescribed manner to the Registrar for removing the 

name of the company from the register of companies on all or any of the grounds specified in sub-

section (1) and the Registrar shall, on receipt of such application, cause a public notice to be issued 

in the prescribed manner. 

Further Section 249 provides restrictions on making application under  section 248 .  

An application under section 248 on behalf of a company shall not be made if, at any time in the 

previous three months, the company— 

(a) has changed its name or shifted its registered office from one State to another;  

(b)  has made a disposal for value of property or rights held by it, immediately before cesser of 

trade or otherwise carrying on of business, for the purpose of disposal for gain in the normal 

course of trading or otherwise carrying on of business; 

(c) has engaged in any other activity except the one which is necessary or expedient for the 

purpose of making an application under that section, or deciding whether to do so or 

concluding the affairs of the company, or complying with any statutory requirement;  

(d)  has made an application to the Tribunal for the sanctioning of a compromise or arrangement 

and the matter has not been finally concluded; or 

(e)  is being wound up under Chapter XX of this Act or under the Insolvency and Bankruptcy Code, 

2016. 

Violation of above conditions on filing of application: If a company files an application in 

violation of restriction given above, it shall be punishable with fine which may extend to one lakh 

rupees. 

Rights of registrar on non-compliance of conditions by the company: An application filed 

under above circumstances, shall be withdrawn by the company or rejected by the Registrar as 

soon as conditions are brought to his notice. 

Aggrieved person to file an appeal against the order of registrar: As per section 252(1),any 

person aggrieved by an order of the Registrar, notifying a company as dissolved under  section 

248, may file an appeal to the Tribunal within a period of three years from the date of the order of 

the Registrar and if the Tribunal is of the opinion that the removal of the name of the company from 

the register of companies is not justified in view of the absence of any of the grounds on which the 

order was passed by the Registrar, it may order restoration of the name of the company in the 

register of companies. However, a reasonable opportunity is given to the company and all the 

persons concerned. 

According to the above provisions, following are the answers:  

(i) As per the restrictions marked in the Section 249(d) stating that an application under section 

248 on behalf of a company shall not be made if, at any time in the previous three months, 

the company has made an application to the Tribunal for the sanctioning of a compromise or 

arrangement and the matter has not been finally concluded.  
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As per the facts application to the registrar for removal of the name of company from the 

register of companies, was filed by the Eminence Ltd.  within three months to the filin g of an 

application to the Tribunal for approval of compromise or arrangement proposal. Therefore , 

filing of such an application by Eminence Ltd is not valid.  

(ii) If a company files an application in above situation, it shall be punishable with fine which may 

extend to one lakh rupees. An application so filed, shall be withdrawn by the company or 

rejected by the Registrar as soon as conditions are brought to his notice.  

(iii) According to the provision given in section 252(1),a person aggrieved by an order of the 

Registrar, notifying  Eminence Ltd. as dissolved under section 248, may: 

 file an appeal to the Tribunal within a period of three years from the date of the order of 

the Registrar, and 

 if the Tribunal is of the opinion that the removal of the name of the company from the 

register of companies is not justified in view of the absence of any of the grounds on 

which the order was passed by the Registrar, it may order restoration of the name of the 

Eminence Ltd.  in the register of companies.  

 A reasonable opportunity is given to the Eminence Ltd.  and all the persons concerned.  

(b)  According to section 167(1)(h) of the Companies Act, 2013, the office of a director shall become 

vacant in case he, having been appointed a director by virtue of his holding any office or other 

employment in the holding, subsidiary or associate company, ceases to hold such office or other 

employment in that company. If a person, functions as a director even when he knows that the 

office of director held by him has become vacant on account of any of the disqualifications specified 

in sub-section (1), he shall be punishable with imprisonment for a term which may extend to one 

year or with fine which shall not be less than ` 1,00,000 but which may extend to ` 5,00,000, or 

with both. [Section 167(2)] 

 As per section 168 a director may resign from his office by giving a notice in writing to the company. 

The Board shall on receipt of such notice take note of the same and intimate Registrar. Board shall 

place the fact of such resignation in the report of Director in the immediate following General 

Meeting by the Company.  Besides, Director also forward his resignation to registrar within 30 days 

of his resignation. The resignation of a director shall take effect from the date on which the notice 

is received by the company or the date, if any, specified by the director in the notice, whichever is 

later. 

 As per the given facts, the legal position of Mr. Ram in the given situations will be as follows: 

(i) Holding of directorship of Mr. Ram in X Ltd. is invalid in the light of section 167(1)(h) of the 

Companies Act, 2013. As per the facts, Mr. Ram was appointed as director in X Ltd. due to 

holding of office in its holding company, ABC Ltd. According to the above provisions, office of 

director in X Ltd. shall become vacant due to cease of its holding of his office or employment 

in ABC Ltd. So holding of directorship in X Ltd. by Mr. Ram is invalid and he is liable to vacate.  

Even if, Mr. Ram functions as a director knowing that the office of director held by him has 

become vacant on account of the above provision, he shall be punishable with imprisonment 

for a term which may extend to one year or with fine which shall not be less than ` 1,00,000 

but which may extend to ` 5,00,000, or with both. [Section 167(2)] 

(ii)  According to Section 168 of the Companies Act, 2013, Resignation shall effect from the date 

on which the notice is received by the company or the date, if any, specified by the director 

in the notice, whichever is later, i.e., 15.02.2018. So joining of HXL Ltd. during the notice 

period i.e. on 13.02.2018, is not valid.  
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As per section 172 of the Companies Act, 2013, if a company contravenes in compliance to 

the said provision, the company and every officer of the company who is in default shall be 

punishable with fine which shall not be less than fifty thousand rupees but which may extend 

to five lakh rupees. 

3. (a)  The given problem will be dealt with section 212 read with the Companies (Arrests in connection 

with Investigation by Serious Fraud Investigation Office) Rules, 2017.  According to section 212(1), 

where Central Government   is of the opinion, that it is necessary to investigate into the affairs of 

a company by the Serious Fraud Investigation Office, the Central Government may, by order, 

assign the investigation into the affairs of the said company to the Serious Fraud Investigation 

Office and its Director, may designate such number of inspectors, as he may consider necessary 

for the purpose of such investigation. 

As per the Companies (Arrests in connection with Investigation by Serious Fraud Investigation 

Office) Rules, 2017, where SFIO , investigating into the affairs of a company has, on the basis of 

material in his possession, reason to believe (the reason for such belief to be recorded in writi ng) 

that any person has been guilty of any offence punishable under section 212 of the Act, he may 

arrest such person; Provided that in case of an arrest being made by Additional Director or 

Assistant Director, the prior written approval of the Director SFIO shall be obtained.   

Where an arrest of a person is to be made in connection with a Government company or a foreign 

company under investigation, such arrest shall be made with prior written approval of the Central 

Government. Provided that the intimation of such arrest shall also be given to the Managing 

Director or the person in-charge of the affairs of the Government Company and where the person 

arrested is the Managing Director or person in-charge of the Government Company, to the 

Secretary of the administrative ministry concerned, by the arresting officer. 

In the given case, XYZ, is a government company and on investigation by SFIO, Mr. Saheb is 

found guilty for an offence committed under section 213 of the Companies Act, 2013. SFIO, shall 

arrest Mr. Saheb with prior written approval of the Central Government. Since here the person 

arrested is the Managing Director of the Government Company, intimation of such arrest shall also 

be given to the Secretary of the concerned administrative ministry by the SFIO. 

 (b)  (i)  The official liquidator can invoke the provisions contained in Section 328 of the Companies 

Act, 2013 to recover the sale of assets of the company. According to Section 328, if the 

Tribunal is satisfied that there is a preference transfer o f property, movable or immovable, or 

any delivery of goods, payment, execution made, taken or done by or against a company 

within six months before making winding up application, the Tribunal may order as it may think 

fit and may declare such transaction invalid and restore the position. 

Since in the present case, the sale of immovable property took place on 15 th September, 2017 

and the company went into liquidation on an application filed on 10th February, 2018 i.e., 

within 6 months of making winding up application and such transfer of property has resulted 

a loss to the company. 

The official liquidator will be able to succeed in proving the case under Section 328 by way of 

fraudulent preference as the property was sold to a Vansh (Pvt.) company, a creditor  in which 

the son of the ex-managing director was interested. 

Hence, the transaction made will be regarded as invalid and restore the position of the 

company as if no transfer of immovable property has been made.  

(ii)  Determination of rights and liabilities of fraudulently preferred persons: According to 

section 331 of the Companies Act, 2013, where a company is being wound up and anything 

made, taken or done after the commencement of this Act is invalid under  section 328 as a 

fraudulent preference of a person interested in property mortgaged or charged to secure the 
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company’s debt, then, without prejudice to any rights or liabilities arising, apart from this 

provision, the person preferred shall be subject to the same liabilities, and shall have the 

same rights, as if he had undertaken to be personally liable as a surety for the debt, - 

 to the extent of the mortgage or charge on the property, or  

 the value of his interest,  

 Whichever is less. 

4. (a)  (1) In accordance with the provisions of the Companies Act, 2013, as contained under section 

129(3) and (4): 

 Where a company has one or more subsidiaries, it shall, in addition to its own financial 

statements prepare a consolidated financial statement of the company and of all the 

subsidiaries in the same form and manner as that of its own. The consolidated financial 

statements shall also be laid before the AGM of the company along with the laying of its own 

financial statement. The company shall also attach along with its financial statement, a 

separate statement containing the salient features of the financial statement of its subsidiaries 

in Form AOC-1. For the purpose of consolidated financial statements, ‘subsidiaries’ shall 

include associate company and joint venture. 

(2) According to Companies (Accounts) Rules, 2014, the consolidation of financial statements of 

the company shall be made in accordance with the provisions of Schedule III to the Act and 

the applicable accounting standards. However, for a company which is not required to prepare 

consolidated financial statements under the Accounting Standards, it shall be sufficient if the 

company complies with provisions of consolidated financial statements provided in  Schedule 

III to the Act.  The provisions applicable to the preparation, adoption and audit of the financial 

statements of a holding company shall, mutatis mutandis, also apply to the consolidated 

financial statements. 

(3) If the financial statements of a company do not comply with the accounting standards, the 

company shall disclose in its financial statements the following viz.  

(a) The deviation from the accounting standards, 

(b) The reasons for such deviation, and  

(c) The financial effects, if any, arising out of such deviation. 

(4) The Central Government may, on its own or on any application by a class or classes of 

companies, by notification, exempt any class or classes of companies from complying with 

any of the requirements of this Section or the rules made thereunder, if it is considered 

necessary to grant such exemption in the public interest. Any such exemption may be granted 

either unconditionally or subject to such conditions as may be specified in the notification.  

(b)  Registration of offer of Schemes involving transfer of shares [Section 238] 

(1) Registration of circular/ offer involving transfer of shares:  In relation to every offer of a 

scheme or contract involving the transfer of shares or any class of shares in the transferor 

company to the transferee company under section 235,— 

(a) every circular containing such offer and recommendation to the members of the transferor 

company by its directors to accept such offer shall be accompanied by such information and 

in such manner as prescribed in Rule 28; 

(b) every such offer shall contain a statement by or on behalf of the transferee company, 

disclosing the steps it has taken to ensure that necessary cash will be available; and 

(c) every such circular shall be presented to the Registrar for registration and no such circular 

shall be issued until it is so registered. 
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The Registrar may refuse, for reasons to be recorded in writing, to register any such circular which 

does not contain the information required to be given under clause (a) or which sets out such 

information in a manner likely to give a false impression, and communicate such refusal to the 

parties within thirty days of the application. 

(2)  Appeal against the order of the registrar: An appeal shall lie to the Tribunal against an order of 

the Registrar refusing to register any circular under sub-section (1). 

(3)  In case of failure of registration: The director who issues a circular which has not been 

presented for registration and registered under clause (c) of sub-section (1), shall be 

punishable with fine which shall not be less than twenty-five thousand rupees but which may 

extend to five lakh rupees. 

5. (a)  (i)  According to the Banking Regulation (Amendment) Act, 2017 vide Notification dated 25th 

August, 2017 w.e.f. 4th May 2017, Section 35AA have been inserted. This section deals with 

the Power of Central Government to authorise Reserve Bank for issuing directions to banking 

companies to initiate insolvency resolution process. According to the section, the Central 

Government may, by order, authorise the Reserve Bank to issue directions to any banking 

company or banking companies to initiate insolvency resolution process in respect of a 

default, under the provisions of the Insolvency and Bankruptcy Code, 2016. 

The “default” has the same meaning assigned to it in clause (12) of section 3 of the Insolvency 

and Bankruptcy Code, 2016. 

Accordingly, Shubham cooperative Bank can initiate the insolvency resolution process 

against Samridhi Pvt. Ltd. under the section 7 of the Insolvency & Bankruptcy Code, 2016, 

only when Reserve bank (authorized by Central Government) issues directions to Shubham 

cooperative Bank to any banking company to initiate insolvency resolution process in respect 

of a default, under the provisions of the Insolvency and Bankruptcy Code, 2016.  

(ii)  Requirements as to Capital: As per the Insurance Laws (Amendment) Act, 2015, section 6 

of the Insurance Act, 1938, has been amended. According to which the requirements as to 

capital for registration of the insurer has been modified. No insurer (not being an insurer as 

defined in sub-clause (d) of clause (9) of section 2) carrying on the business of life insurance, 

general insurance, health insurance or re-insurance in India or after the commencement of 

the Insurance Regulatory and Development Authority Act, 1999, shall be registered  unless he 

has minimum paid up equity capital as prescribed below- 

Type of Insurance Business Minimum Paid-up equity capital required (with a 
provision for further enhancement & Paid-up 
equity excludes preliminary expenses incurred 
during formation and registration) 

Life insurance or general insurance  ` 100 crore 

Health insurance (exclusively) ` 100 crore 

Re-insurer (exclusively) ` 200 crore (besides re-insurer shall not be 
registered unless he has net owned funds of not less 
than ` 5,000 crore) 

In the given case, X an insurance company is an insurer carrying business of Life insurance. 

For registration as per the above provision, minimum paid-up equity capital required for 

conduct of business of health insurance is ` 100 crore. Since paid up equity capital of X 

insurance company is more than 100 crore, so it can be registered for carrying of the 

insurance business. 
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(b)  As per section 411 of the Companies Act, 2013 the qualification of chairperson of NCLAT shall be 

a person who is or has been a judge of the Supreme Court or the Chief Justice of a High Court. In 

the given case, chairperson is a judge and not a chief justice of a High Court, so his appointment 

is invalid. However, Section 431 of the Companies Act, 2013 provides of the provisions that no act 

or proceeding of the Tribunal or the Appellate Tribunal shall be questioned or shall be invalid merely 

on the ground of the existence of any vacancy or defect in the constitution of the Tribunal or the 

Appellate Tribunal, as the case may be. 

Accordingly, the act or proceeding of the Appellate Tribunal (NCLAT) shall not be invalid on the 

basis of defect in the constitution of the Appellate Tribunal.  

(c)  According to section 376 of the Companies Act, 2013, where any body corporate incorporated 

outside India which has been carrying on business in India, ceases to carry on business in India, 

it may be wound up as an unregistered company under part II of chapter XXI of the Companies 

Act, 2013, notwithstanding that the body corporate has been dissolved or otherwise ceased to exist 

as such under or by virtue of the laws of the country under which it is incorporated.  

6. (a)  (i)  Rule 11 of the Companies (Registered Valuers and Valuation) Rules, 2017 , which deals with 

the transitional arrangements. It states that any person who may be rendering valuation 

services under the Act, on the date of commencement of these rules, may continue to render 

valuation services without a certificate of registration under these rules up to 31st March, 

2018. 

Provided that if a company has appointed any valuer before such date and the valuation or 

any part of it has not been completed before 31st March, 2018, the valuer shall complete such 

valuation or such part within three months thereafter. 

Accordingly, Mr. X can continue with the providing of valuation services even without 

registration of certificate to Real Estate company uptil 31 st March, 2018. If the valuation or 

any part of it is left incomplete, before 31st March, 2018, then the valuer shall complete such 

valuation or such part within three months thereafter i.e., before 30 th June, 2018. 

(ii)  Enterprise: The term ‘enterprise’ is defined in section 2(h) of Competition Act, 2002. 

Accordingly, ‘enterprise’ means a person or a department of the Government, who or which 

is engaged in any activity, relating to the production, storage, supply, distribution, acquisition 

or control of articles or goods, or the provision of services of any kind. But the term does not 

include any activity of the Government relatable to sovereign functions of the Government 

including all activities carried on by the departments of the Central Government dealing with 

atomic energy, currency, defence and space. 

Certain specific activities of Government departments like dealing with atomic energy, et c. 

and sovereign functions of the Government (like police, defence, etc.) are excluded from the 

purview of the said terms. Hence, a Government department engaged in the activity of 

providing service in the form of supply of water for irrigation to the agriculturists after levying 

charges can be considered as an ‘enterprise’ within the meaning of section 2(h) of 

Competition Act, 2002. 

(b)  According to section 34 of the Insolvency and Bankruptcy Code, 2016, where the Adjudicating 

Authority passes an order for liquidation of the corporate debtor, the resolution professional 

appointed for the corporate insolvency resolution process, shall act as the liquidator for the 

purposes of liquidation unless replaced by the Adjudicating Authority.  

The Adjudicating Authority shall by order replace the resolution professional, if— 

(a)  the resolution plan submitted by the resolution professional was rejected for failure to meet 

the requirements; or 
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(b)  the Board recommends the replacement of a resolution professional  to the Adjudicating 

Authority for reasons to be recorded in writing.  

On rejection of resolution plan due to failure to meet the requirements, the Adjudicating 

Authority may direct the Board to propose the name of another insolvency professional to be 

appointed as a liquidator.  

The Board shall propose the name of another insolvency professional within ten days of the 

direction issued by the Adjudicating Authority. 

The Adjudicating Authority shall, on receipt of the proposal of the Board for the appointment 

of an insolvency professional as liquidator, by an order appoint such insolvency professional 

as the liquidator.  

Charge of fees for conduct of liquidation proceedings:  An insolvency professional 

proposed to be appointed as a liquidator shall charge such fee for the conduct of the 

liquidation proceedings and in such proportion to the value of the liquidation estate assets, as 

may be specified by the Board. 

Payment of fees:  The fees for the conduct of the liquidation proceedings shall be paid to the 

liquidator from the proceeds of the liquidation estate.  

7. (a)  As per the regulation 7 of the Foreign Exchange Management (Acquisition and Transfer of 

Immovable Property in India) Regulations, 2000, no person being a citizen of Pakistan, 

Bangladesh, Sri Lanka, Afghanistan, China, Iran, Nepal, Bhutan, Macau or Hong Kong without 

prior permission of the Reserve Bank shall acquire or transfer immovable property in India, other 

than lease, not exceeding five years. 

Since in the given case, Mr. Xing Yang transferred his immovable property in India on lease for 

more than 5 years without seeking prior permission of the RBI, this transfer of property is not valid 

in the eyes of law. 

(b)  Filing of an application for purpose of reconstruction or companies involving merger/ 

amalgamation or transfer of undertaking, property etc.:  Where an application is made to the 

Tribunal under section 230 for the sanctioning of a compromise or an arrangement proposed 

between a company and any such persons as are mentioned in that section, and it is shown to the 

Tribunal— 

(a)  that the compromise or arrangement has been proposed for the purposes of, or in connection 

with, a scheme for the reconstruction of the company or companies involving merger or the 

amalgamation of any two or more companies; and 

(b)  that under the scheme, the whole or any part of the undertaking, property or liabilities of any 

company (hereinafter referred to as the transferor company) is required to be transferred to 

another company (hereinafter referred to as the transferee company), or is proposed to be 

divided among and transferred to two or more companies,  the Tribunal may on such 

application, order a meeting of the creditors or class of creditors or the members or class of 

members, as the case may be, to be called, held and conducted. Where an order has been 

made by the Tribunal, the merging companies or the companies in respect of which a division 

is proposed, shall also be required to circulate the relevant information for the meeting in 

compliance with section 232(2) of the Companies Act, 2013. 

(c)  As per section 33 of the Insolvency and Bankruptcy Code, 2016 where the adjudicating Authority 

does not receive a resolution plan within 180 days of the insolvency resolution process period, 

following shall be the consequences: 

(i)  Adjudicating authority shall pass an order requiring the corporate debtor to be liquidated in 

the manner as laid down in Chapter III of Part II of the Code.  

(ii)  issue a public announcement stating that the corporate debtor is in liquidation; and  
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(iii)  require such order to be sent to the authority with which the corporate debtor is registered.  

Where the resolution plan approved by the Adjudicating Authority is contravened by the concerned 

corporate debtor, any person other than the corporate debtor, whose interests are prejudicially 

affected by such contravention, may make an application to the Adjudicating Authority for a 

liquidation order.  

On receipt of an application, if the Adjudicating Authority determines that the  corporate debtor has 

contravened the provisions of the resolution plan, it shall pass a liquidation order.  

(d)  Meaning of rule of Harmonious Construction: When there is doubt about the meaning of the 

words of a statute, these should be understood in the sense in which they harmonise with the 

subject of the enactment and the object which the legislature had in view. Where there are in an 

enactment two or more provisions which cannot be reconciled with each other, they should be so 

interpreted, wherever possible, as to give effect to all of them. This is what is known as the Rule 

of Harmonious Construction.  

It must always be borne in mind that a statute is passed as a whole and not in sections and it may 

well be assumed to be animated by one general purpose and intent. The Court’s duty is to give 

effect to all the parts of a statute, if possible. But this general principle is meant to guide the courts 

in furthering the intent of the legislature, not overriding it.  

Application of the Rule: The Rule of Harmonious Construction is applicable only when there is a 

real and not merely apparent conflict between the provisions of an Act, and one of them has not 

been made subject to the other. When after having construed their context the words are capable 

of only a single meaning, the rule of harmonious construction disappears and is replaced by the 

rule of literal construction. 

(e)  As per the section 3 of the Prevention of Money Laundering Act, 2002, offence of money laundering 

is said to be committed when whosoever directly or indirectly attempts to indulge or knowingly 

assists or knowingly is a party or is actually involved in any process or activity connected with 

the proceeds of crime including its concealment, possession, acquisition or use and projecting or 

claiming it as untainted property shall be guilty of offence of money-laundering.  

In the given case, Mr. Rajiv Shah and Raghu, is knowingly a party to an offence of lending and 

accepting of a bribe to move the file of applicant, which was prima facie rejected by the authority. 

Both Mr. Rajiv Shah and Raghu, are guilty of offence of money laundering.  

Section 4 of the PMLA, specifies punishment for money-laundering. Whoever commits the offence 

of money-laundering shall be punishable with rigorous imprisonment for a term which shall not be 

less than three years but which may extend to seven years and shall also be liable to fine.  

So accordingly, Mr. Rajiv Shah and Raghu are punishable in compliance with the above provisions.  
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