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Test Series: October, 2017 

MOCK TEST PAPER – 2 

FINAL – GROUP – II 

PAPER – 7: DIRECT TAX LAWS 

SUGGESTED ANSWERS/HINTS 

1. (a) (i) Mr. Priyank is an eligible assessee engaged in eligible business, since he is a resident 

individual, being a retailer, whose total turnover does not exceed Rs. 2 crore.  Therefore, 

he is eligible to opt for presumptive taxation scheme under section 44AD and declare 

presumptive income@8% of total turnover [6%, in respect of the amount of turnover 

received by way of account payee cheque or account payee bank draft or use of ECS 

through a bank account during the previous year or before the due date under section 

139(1)] or a sum higher than the aforesaid sum claimed to have been earned by him, as 

his profits and gains of business.  If he opts for presumptive taxation under section 44AD, 

he need not get his books of account audited under section 44AB. However, if Mr. Priyank 

does not opt to declare income as per section 44AD, and declares income lower than 8% 

or 6% of total turnover, as the case may be, as his business income, he has to get his 

books of account audited since his total turnover exceeds the limit of Rs. 1 crore 

prescribed under section 44AB(a) for tax audit.  

(ii) If Mr. Priyank is not a retailer but a company secretary carrying on independent practice 

with gross receipts of Rs. 1.98 crore in the A.Y.2017-18, he is not eligible to opt for 

presumptive taxation under section 44AD, since he is a person carrying on profession 

referred to in section 44AA(1). He is also not eligible to opt for presumptive taxation under 

section 44ADA, since his gross receipts exceed Rs. 50 lakhs. Section 44AB(b) requires 

every person carrying on profession to get his accounts audited by an accountant if his 

gross receipts in profession exceed Rs. 50 lakhs. Therefore, in this case, Mr. Priyank 

has to get his books of account audited under section 44AB. 

(iii) If the gross receipts of Mr. Priyank during the P.Y.2016-17 was Rs. 48 lakhs, he can opt 

for presumptive taxation under section 44ADA, by declaring 50% of gross receipts or a 

sum higher than the aforesaid sum to be his profits and gains of business or profession. 

In such a case, he need not get his accounts audited under section 44AB.  

However, if he claims that his profits and gains from the profession are lower than 50% 

of gross receipts, and his total income exceeds the basic exemption limit, he has to keep 

and maintain such books of account as required under section 44AA(1), get them audited 

and furnish a report of such audit as required under section 44AB.  

(b) (i) As per section 50B, any profits and gains arising from the slump sale effected in the 

previous year shall be chargeable to income-tax as capital gains arising from the transfer 

of capital assets and shall be deemed to be the income of the previous year in which the 

transfer took place. 

 If the assessee owned and held the undertaking transferred under slump sale for more than 

36 months before slump sale, the capital gain shall be deemed to be long-term capital gain. 

Indexation benefit is not available in case of slump sale as per section 50B(2). 

Ascertainment of tax liability of ABC Limited from slump sale of unit A 

Particulars Rs. (in lacs) 

Sale consideration for slump sale of Unit A 385 

Less: Cost of acquisition being the net worth of Unit A (Working 
Note) 

185 
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Long term capital gains arising on slump sale 200 

(The capital gains is long-term as the Unit A is held for more than 36 
months) 

 

Tax liability on LTCG  

Under section 112 @ 20% on Rs. 200 lacs 40.00 

Add:  Surcharge@ 7%  _2.80 

 42.80 

Add:  Education cess@2% and SHEC@1%   _1.28 

 44.08 

Working Note:  

Computation of net worth of Unit A 

 Rs. (in lacs) 

(1) Book value of non-depreciable assets  

 (i) Land (Revaluation not to be considered) 40 

 (ii) Debtors 110 

 (iii)  Inventories 35 

(2) Written down value of depreciable assets under section 43(6) 
 (See Note below) 

 
   90 

Aggregate value of total assets 275 

Less: Current liabilities of Unit A     90 

Net worth of software Unit A  185 

Note: For computing net worth, the aggregate value of total assets in the case of depreciable 

assets shall be the written down value of the block of assets as per section 43(6). 

(ii) Tax advice 

(a) Transfer of any capital asset by a holding company to its 100% Indian subsidiary 

company is exempt from capital gains under section 47(iv). Hence, ABC Limited 

should try to acquire the remaining 30% equity shares in XYZ Limited then make 

the slump sale in the above said manner, in which case the slump sale shall be 

exempt from tax. For this exemption, ABC Limited will have to keep such 100% 

holding in XYZ Limited for a period of 8 years from the date of slump sale, otherwise 

the amount exempt would be deemed to be income chargeable under the head 

“Capital Gains” of the previous year in which such transfer took place.  

(b) Alternatively, if acquisition of 30% share is not feasible, ABC Limited may think 

about demerger plan of Unit A to get benefit of section 47(vib) of the Income-tax 

Act, 1961. 

2.                 Computation of total income RBL Corporation LLP for the A.Y.2017-18 

Particulars Rs. 

Profits and Gains from Business or Profession    

Net profit as per profit and loss account  

(Rs. 10,25,000 + Rs. 20,50,000) 

 30,75,000 

Add: Items debited to profit & loss account but not allowable as 
deduction/to be considered separately  
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(1) Interest on capital payable to partners in excess of 12% disallowed 
under section 40(b) (Rs. 100 lakhs × 3%) 

3,00,000  

(2) Working Partner’s salary (to be considered separately)  36,00,000  

(3) Depreciation as per books of account (Rs. 5 lakhs + Rs. 35 
lakhs) relating to television business 

40,00,000  

(4) Keyman insurance premium paid (allowable as deduction, since it 
is incurred wholly and exclusively for the purpose of business – 
Circular No.762 dated 18.2.1998) 

 
 

              - 

 

    79,00,000 

  1,09,75,000 

Less: Depreciation under section 32 of the Income-tax Act, 1961 (relating 
to television business) [Rs. 27 lakhs + Rs. 4 lakhs] 

  
31,00,000 

Book Profit  78,75,000 

Less: Remuneration to working partners [Subject to limits specified  
         in section 40(b)] 

  

 On first Rs. 3,00,000 of book 
profit 

90% of book profit or 
Rs.1,50,000, whichever is 
higher 

 
2,70,000 

 

 On the balance of book profit  
Rs. 75,75,000 [Rs.78,75,000 – 
Rs. 3,00,000] 

60% of balance book profit 45,45,000  

   48,15,000  

          Restricted to actual remuneration paid  36,00,000 

Income under the head Profits and gains of business or profession  42,75,000 

Income from television manufacturing business [See Notes 5 & 6] 

Income from specified business of operating a cold chain facility  
[Rs. 42,75,000 - Rs. 19,25,000] 

Less: Set-off of brought forward loss of specified business under section 
73A [See Notes 1 to 4 below] 

 

 
23,50,000 

 

11,25,000 

19,25,000 

 

 

 
12,25,000 

Total Income  31,50,000 

Notes: 

(1) Computation of loss of specified business of setting up and operating a cold chain 

facility for P.Y.2015-16 relevant to Assessment Year 2016-17 

Particulars Rs. 

Income from cold chain facility [before deduction under section 35AD]  60,00,000 

Less: Deduction under section 35AD [150% of Rs. 50,00,000]  
     [See Notes 2 & 3] 

75,00,000 

Loss of specified business for P.Y.2015-16 15,00,000 

Loss to be carried forward as per section 73A read with section 78 
[Rs.15,00,000 × ¾] to be set-off against profits of any specified business of 
the subsequent years [See Note 4 below] 

11,25,000 

(2) The specified business of setting up and operating a cold chain facility would be eligible for 

weighted deduction@150% of the capital expenditure, if the operations are commenced on or 

after 1.4.2012 [Section 35AD(1A)].  In this case, since the operations have commenced on 

1.4.2015, the specified business qualifies for weighted deduction @ 150% of capital 

expenditure. 
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(3) Expenditure of capital nature would, however, not include any expenditure incurred on 

acquisition of land [Section 35AD(8)(f)]. Therefore, in this case, only cost of Rs. 50 lakhs on 

construction of building and machinery installed would qualify for deduction under section 

35AD, assuming that such expenditure has been capitalized in the books of account as on 

1.4.2015 (being the date of commencement of operations), since the same was incurred prior 

to commencement of operations [Proviso to section 35AD(1)]. 

(4) Section 78(1) does not permit carry forward of losses pertaining to the share of a retired or 

deceased partner. Therefore, in this case, since one of the four partners have retired on 

31.3.2016, his share of loss (Rs. 3,75,000, being ¼th of Rs.15 lakh) for the previous year 

2015-16 (A.Y.2016-17) cannot be carried forward to the previous year 2016-17 (A.Y.2017-18). 

(5) Computation of profit from television manufacturing business  

Particulars Rs. 

Profits and Gains from Business or Profession  

Net profit as per profit and loss account  10,25,000 

Add: Depreciation as per books of account (Rs. 5 lakhs + Rs. 35 lakhs) 
relating to television business 

 
40,00,000 

  50,25,000 

Less:  Depreciation under section 32 of the Income-tax Act, 1961 (relating  
 to television business) 

 
31,00,000 

 19,25,000 

(6) Loss of specified business can be carried forward indefinitely for set -off only against profits of 

any specified business. Therefore, it becomes necessary to segregate the income of Rs. 42.75 

lakhs computed under the head “Profits and gains of business or profession”, so that brought 

forward loss from specified business relating to P.Y.2015-16 can be set-off against profits of 

specified business of the P.Y.2016-17.  

For this purpose, while computing profits of television manufacturing business included in the 

business income of Rs. 42.75 lakhs, the depreciation as per books of account has to be added 

back and the depreciation as per the Income-tax Act, 1961 has to be reduced from the net 

profit of Rs. 10.25 lakhs pertaining to television business, since the depreciation adjustments 

clearly relate to television business.   

There is no effect of adjustment of partners’ remuneration, since the entire remuneration which 

has been added back is allowable as the same is within the limits as per section 40(b)(v).  

3. (a) As per section 32(1)(iia), an assessee engaged in the business of manufacture or production 

of any article or thing or engaged in the business of generation, transmission or distribution of 

power is entitled for an additional depreciation @ 20% of the actual cost of such plant & 

machinery acquired and installed. 

 Additional depreciation shall, however, not be available in respect of those plant & machinery 

which, before its installation by the assessee, were used either within India or outside India by 

any other person. 

(i) The depreciation allowable will be as under:- 

Particulars Rs. (in lacs) 

Depreciation on WDV of machinery as on 1st April, 2016 - Rs. 1000 
lacs @ 15% 

150 

Depreciation on plant & machinery purchased on 18th April but actual 
production commenced w.e.f. 1st December. Depreciation will be 

60 
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restricted to 50% of the normal depreciation i.e. 50% of (Rs. 800 lacs 
x 15%) 

Additional depreciation @ 20% of the actual cost of new plant & 
machinery. This depreciation is also to be restricted to 50% since 
production has commenced only on 1st December.  

50% of (20% of Rs. 600 lacs) 

 

 

 

 60 

Total Depreciation  270 

(ii) When an assessee sets up an industrial undertaking in Vaishali, a notified backward area 

in the State of Bihar on or after 01.04.2015, it is eligible for accelerated depreciation at 

35% instead of 20%. The regular rate of depreciation, however, would remain the same 

at 15%. 

The depreciation allowable will be as under:- 

Particulars Rs. (in lacs) 

Depreciation on plant & machinery purchased on 18th April but actual 
production commenced w.e.f. 1st December. Depreciation will be 
restricted to 50% of the normal depreciation i.e. 50% of (Rs. 800 lacs 
x 15%) 

60 

Additional depreciation @ 35% of the actual cost of new plant & 
machinery. This depreciation is also to be restricted to 50% since 
production has commenced only on 1st December.  

50% of (35% of Rs. 600 lacs) 

 

 

105 

Total Depreciation  165 

(b) Section 50C(1) enjoins that where the consideration received or accruing as a result of the 

transfer by an assessee of a capital asset , being land or building or both, is less than the 

value adopted or assessed or assessable by the “stamp valuation authority” for the purpose 

of payment of stamp duty in respect of such transfer, the value so adopted or assessed or 

assessable shall for the purposes of section 48, be deemed to be the full value of the 

consideration received or accruing as a result of such transfer.  

In CIT v. Thiruvengadam Investments Private Limited (2010) 320 ITR 345 (Mad.) , the issue 

under consideration was whether the provisions of section 50C are applicable where the 

property is held as a business asset. 

The High Court pointed out that it was not in dispute that the assessee was engaged in real 

estate business. As the property in the hands of the assessee was treated as a business asset 

and not as a capital asset, there is no question of invoking the provisions of section 50C. 

Section 50C pertains to determining the full value of consideration of a capital asset.  

However, the Assessing Officer can invoke the provisions of section 43CA, which provides 

that where the consideration for transfer of an asset (other than capital asset), being land or 

building or both, is less than the stamp duty value, the value so adopted or assessed or 

assessable (i.e., the stamp duty value) shall be deemed to be the full value of the consideration 

for the purposes of computing income under the head ‘Profits and gains of business or 

profession. 

Therefore, the Assessing Officer can invoke the provisions of section 43CA to adopt the value 

of Rs. 60 lacs for computing the profit arising on sale of land. 

(c) Section 80-IB provides for allowing deduction in respect of profits and gains derived from 

eligible business of the industrial undertaking. 

The issue under consideration is whether duty drawback can be regarded as “profits and gains 
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derived from eligible business of the industrial undertaking”.  

For a receipt to be treated as having been “derived from” the industrial undertaking, the same 

should be directly and inextricably connected with the business of the industrial undertaking. 

The connection should be direct and not remote. 

The facts of the case are similar to the facts of the case in Liberty India v. CIT (2009) 317 ITR 

218, wherein the Supreme Court observed that duty drawback is an incentive which flows from 

the schemes framed by the Central Government or from the Customs Act, 1962. Profits derived 

by way of incentives such duty drawback cannot be credited against the cost of manufacture 

of goods debited in the profit and loss account and they do not fall wi thin the expression “profits 

derived from industrial undertaking” under section 80 -IB. They belong to the category of 

ancillary profits of such undertaking. Hence, duty drawback receipts cannot form part of the 

profits derived from the eligible business for the purpose of the deduction under section 80-

IB.  

Applying the same rationale to the present case, duty drawback would not form part of profit 

of eligible undertaking for the purpose of deduction under section 80-IB. 

4. (a) The issue under consideration is whether B Ltd. can claim depreciation on the excess 

consideration paid by it over the value of net assets acquired from A Ltd. in a scheme of 

amalgamation, by treating the same as goodwill, and considering it as an intangib le asset 

within the meaning of Explanation 3 to section 32(1).  

  This issue came up before the Supreme Court, in CIT v. Smifs Securities Ltd. (2012) 348 ITR 
302, wherein it was observed that Explanation 3(b) to section 32(1) states that the expression 
'asset' shall mean an intangible asset, being know-how, patents, copyrights, trademarks, 
licences, franchises or ‘any other business or commercial rights of similar nature’.  

 A reading of the words 'any other business or commercial rights of similar nature'  in 

Explanation 3 indicates that “goodwill” would fall under the said expression, applying the 

principle of ejusdem generis. In the process of amalgamation, the amalgamated company had 

acquired a capital right in the form of goodwill because of which the market worth of the 

amalgamated company stood increased.  

 Therefore, it was held that the excess consideration paid by B Ltd. over the value of net assets 

acquired from A Ltd. in the scheme of amalgamation constitutes goodwill, which is an 

intangible asset under Explanation 3(b) to section 32(1), thereby qualifying for depreciation 

under that section. 

 The action of the Assessing Officer in rejecting the claim of depreciation made by B Ltd. is, 

therefore, not valid. 

(b) The issue under consideration is whether, in a case where no proceeding is pending against 

a person, can the Assessing Officer call for information. It is assumed that such details were 

sought for under section 133(6) of the Income-tax Act, 1961. 

The facts of the case are similar to the facts in Kathiroor Service Co-operative Bank Ltd. v. 

CIT (CIB) (2014) 360 ITR 0243, wherein the above issue came up before the Supreme Court. 

The Supreme Court observed that the Assessing Officer has been empowered to requisition 

information which will be useful for or relevant to any enquiry or proceeding under the Income-

tax Act, 1961 in the case of any person1.  

However, an income-tax authority below the rank of the Principal Director/Director or Principal 

Commissioner/Commissioner can exercise this power in respect of an enquiry in a case where 

                                                           
1 Second proviso to section 133(6) 
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no proceeding is pending, only with the prior approval of the Principal Director/Director or the 

Principal Commissioner/Commissioner. 

Information of general nature could be called for from banks.  In this case, if  the letter/notice 

been issued after obtaining approval of the competent higher authorities mentioned above, 

the Assistant Commissioner of Income-tax (ACIT) has not erred in issuing letter/notice to the 

co-operative society requiring them to furnish information regarding persons who have made 

time deposits of Rs. 1 lakh or more.  For such enquiry under section 133(6), letter/notice could 

be validly issued by ACIT, after obtaining the approval of Principal Director/Director/Principal 

Commissioner/Commissioner.  

If prior approval of the competent higher authority is not obtained, the co-operative society can 

contest the validity of the notice issued. The co-operative society should furnish a preliminary 

reply to the ACIT stating that it would furnish the necessary details sought for, when it is 

assured by the ACIT that the necessary approvals of higher  authorities has been obtained. 

(c) The issue under consideration in this case is whether depreciation on leased vehicles can be 

denied to the lessor (Credit Ltd.) on the grounds that the vehicles are registered in the name 

of the lessee and that the lessor is not the actual user of vehicles.  

This issue came up before the Supreme Court in I.C.D.S Ltd. v. CIT (2013) 350 ITR 527.  The 

Court observed that section 32 imposes a twin requirement of “ownership” and “usage for 

business” as conditions for claim of depreciation thereunder.  As far as usage of the asset is 

concerned, the section requires that the asset must be used in the course of business.  It does 

not mandate actual usage by the assessee itself.   

In this case, Credit Ltd. did use the vehicles in the course of its leasing business.  Hence, the 

requirement of section 32 has been fulfilled, notwithstanding the fact that Credit Ltd. was not 

the actual user of the vehicles. 

In I.C.D.S. Ltd.’s case, the Supreme Court further observed that the Motor Vehicle Act, 1988 

contains a deeming provision which creates a legal fiction of ownership in favour of the lessee 

only for that Act and not for the purpose of law in general.  No inference could be drawn from 

the registration certificate as to ownership of the vehicles, since registration in the name of 

the lessee during the period of lease is mandatory as per the Motor Vehicles Act, 1988.     

Therefore, as long as the lessor has a right to retain the legal title against the rest of the world, 

it would be the owner of the asset in the eyes of law.  In this case, Credit Ltd., the lessor, is 

the exclusive owner of the vehicle at all points of time as he is empowered to repossess the 

vehicle, in case the lessee committed a default. The proof of ownership lies in the lease 

agreement itself, which clearly points in favour of Credit Ltd.   

 Applying the rationale of the Supreme Court ruling in I.C.D.S Ltd.’s case, the action of the 

Assessing Officer in this case denying the depreciation claim of Credit Ltd. is not valid. 

(d)  The issue as to whether a rectification order can be passed by the Income-tax Appellate 

Tribunal under section 254 beyond six months from the end of the month in which order sought 

to be rectified was passed, has been addressed in Sree Ayyanar Spinning and Weaving Mills 

Ltd. v. CIT (2008) 301 ITR 434 (SC).  Section 254(2), dealing with the power of the Appellate 

Tribunal to pass an order of rectification of mistakes, is in two parts.  The first part refers to 

the suo motu exercise of the power of rectification by the Appellate Tribunal, whereas the 

second part refers to rectification on an application filed by the assessee or Assessing Officer 

bringing any mistake apparent from the record to the attention of the Appellate Tribunal.  

If Income-tax Appellate Tribunal, suo moto, makes the rectification of its order, then the order 

has to be passed within 6 months from the end of the month in which the order sought to be 

rectified was passed. Where the application for rectification is made by the Assessing Officer 

or the assesse within 6 months from the end of the month in which the order sought to be 
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rectified was passed, the Appellate Tribunal is bound to decide the application on merits and 

not on the ground of limitation i.e. order can be passed after expiry of 6 months from the end 

of the month in which the order sought to be rectified was passed. However, the application 

for rectification cannot be filed belatedly after 6 months from the end of the month in which the 

order sought to be rectified was passed. [Ajith Kumar Pitaliya vs ITO (2008) 167 Taxmann 24 

(M.P.)] 

5. (a) (i) Computation of tax liability of Watson for the A.Y.2017-18 

Particulars Rs. Rs. 

Income taxable under section 115BBA    

Income from participation in matches in India 5,00,000  

Advertisement of product on TV 1,00,000  

Contribution of articles in newspaper 10,000  

Income taxable under section 115BB   

Income from horse races    20,000  

Total income 6,30,000  

Tax@ 20% under section 115BBA on Rs. 6,10,000  1,22,000 

Tax@ 30% under section 115BB on income of Rs. 20,000 
from horse races 

  

    6,000 

  1,28,000 

Add: Education cess@2% and SHEC@1%  

 

    3,840 

Total tax liability of Watson for the A.Y.2017-18  1,31,840 

(ii) Yes, the above income is subject to tax deduction at source.  

 Income referred to in section 115BBA (i.e., Rs. 6,10,000, in this case) is subject to tax 

deduction at source@ 20% under section 194E. 

 Income referred to in section 115BB (i.e., Rs. 20,000, in this case) is subject to tax 

deduction at source@30% under section 194BB. 

 Since Watson is a non-resident, the amount of tax to be deducted calculated at the 

prescribed rates mentioned above, would be increased by education cess@2% and 

secondary and higher education cess@1%. 

(iii) Section 115BBA provides that if the total income of the non-resident sportsman 

comprises of only income referred to in that section and tax deductible at source has 

been fully deducted, it shall not be necessary for him to file his return of income. However, 

in this case, Mr. Watson has income from horse races as well. Therefore, he cannot avail 

the benefit of exemption from filing of return of income as contained in section 115BBA. 

Hence, he would be liable to file his return of income for A.Y.2017-18. 

(b) The issue under consideration is whether the Settlement Commission can pass an o rder 

making addition to the income on the basis of difference in gross profit rate adopted, which 

was neither an issue in the application nor in the report of the Commissioner of Income-tax. 

 Section 245D(4) provides that the Settlement Commission, after examination of records and 

the report of the Commissioner and after examining such further evidence as may be placed 

before it or obtained by it, may, in accordance with the provisions of the Act, pass such  order 

as it thinks fit.  

 Further, section 245D(5) provides that the materials brought on record before the Settlement 

Commission shall be considered by the Members of the concerned Bench before passing any 

order under section 245D(4). 
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 “Consideration” means independent examination of the evidence and material brought on 

record before the Settlement Commission by the members and application of mind thereto 

with a view to independently assess the materials and evidence, whether adduced by the 

applicant or by the Commissioner, and come to a conclusion by themselves.   

 This view has been upheld in case of Supreme Agro Foods P Ltd. v. Income-tax Settlement 

Commission (2013) 353 ITR 385 (P&H) 

 The Settlement Commission, therefore, has to consider the material brought on record before 

it and “consideration” means independent examination of the evidence and material on record. 

 In this case, since the material was available before the Settlement Commission and such 

material has been taken into consideration for returning a finding which is relevant for 

determining the undisclosed income of the applicant, the addition made on the basis of 

difference in gross profit rate adopted is justified. 

 Therefore, the order of the Settlement Commission is valid.  

(c) Under section 90(2), where the Central Government has entered into an agreement for 

avoidance of double taxation with the Government of any country outside India or specified 

territory outside India, as the case may be, then, in relation to the assessee to whom such  

agreement applies, the provisions of the Income-tax Act, 1961 shall apply to the extent they 

are more beneficial to the assessee. Thus, in view of paragraph 2 of the Article 24 (Non -

discrimination of the Double Taxation Avoidance Agreement (DTAA), it appears that the Indian 

branch of Cristal Limited, incorporated in Mauritius, is liable to tax in India at the rate applicable 

to domestic company (30%), which is lower than the rate of tax applicable to a foreign company 

(40%). 

However, Explanation 1 to section 90 clarifies that the charge of tax in respect of a foreign 

company at a rate higher than the rate at which a domestic company is chargeable, shall not 

be regarded as less favourable charge or levy of tax in respect of such foreign company. 

Therefore, in view of this Explanation, the action of the Assessing Officer in levying tax@40% 

on the Indian branch of Cristal Ltd. is in accordance with law. 

6.  (a) Section 2(24) defining income, includes within its fold, assistance in the form of a subsidy or 

grant or cash incentive or duty drawback or waiver or concession or reimbursement, by 

whatever name called, by the Central Government or State Government or any authority or 

body or agency in cash or kind to the assessee, other than – 

(1) the subsidy or grant or reimbursement which is taken into account for determination of 

actual cost of the asset in accordance with Explanation 10 to section 43(1); or  

(2) the subsidy or grant by the Central Government for the purpose of corpus of a trust or 

institution established by the Central Government or a State Government, as the case 

may be. 

(i) In order to avoid genuine hardship in cases where subsidy  provided by the Central 

Government for budgetary support of a trust would become taxable by virtue of inclusion of 

subsidy in the definition of income under section 2(24), it has now been specifically provided 

that such subsidy or grant by the Central Government for the purpose of corpus of a trust or 

institution established by, inter alia, the Central Government shall not be included in the 

definition of income under section 2(24).   Therefore, subsidy for the purpose of the corpus of 

a trust established by the Central Government is not includible in the definition of income for 

levy of income-tax. 

(ii) As per ICDS VII, Government grants receivable as compensation for expenses or losses 

incurred in a previous financial year or for the purpose of giving immediate financial support 

to the person with no further related costs have to be recognized as income of the period in 
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which it is receivable.  Therefore, in this case, Government grants received in August 2016 

as compensation for losses incurred during the P.Y.2015-16 have to be recognized as income 

of the P.Y.2016-17 (A.Y.2017-18). 

(b) There are two conditions to be satisfied by an assessee in order to get relief in the form of a 

waiver or reduction of penalty by the Commissioner of Income-tax under section 273A(4) of 

the Act.  These conditions are: 

(i) The payment of penalty would cause "genuine hardship" to the assessee and the 

Commissioner is satisfied about the existence of genuine hardship having regard to the 

circumstances of the case. The existence of genuine hardship would entitle the assessee 

to relief.  The CBDT in its Circular No 784 dated 22-11-1999 has clarified that “genuine 

hardship” referred to in the provisions of section 273A(4) should exist both at the time at 

which the application under section 273A(4) is made by the assessee before the 

Commissioner and at the time of passing of order under section 273A(4) by the 

Commissioner. 

(ii) The assessee has co-operated in any enquiry relating to the assessment or any 

proceeding for the recovery of any amount due from him. 

As per the decision of Andhra Pradesh High Court in K.S.N. Murthy v. Chairman, CBDT (2001) 

252 ITR 269, if the above two conditions are satisfied, the Commissioner has no discretion to 

refuse to exercise his powers. In case the quantum of penalty exceeds Rs. 1 lakh, the 

Commissioner can grant relief only with the previous approval of the Principal Chief 

Commissioner or Chief Commissioner or the Principal Director General or Director General, 

as the case may be. 

Note - The Principal Commissioner or Commissioner has to pass an order under section 

273A(4), either accepting or rejecting the application in full or in part, within a period of 12 

months from the end of the month in which the application is received.  Further, no order 

rejecting the application, either in full or in part, shall be passed unless the assessee has been 

given an opportunity of being heard. 

(c) (i)  The notice under section 153A can be issued for six assessment years preceding the 

assessment year relevant to the previous year in which the search is conducted. In this 

case, the search is conducted in the previous year 2016-17, the relevant assessment 

year for which is A.Y.2017-18. Therefore, notice can be issued for the six preceding 

assessment years i.e. for assessment years 2011-12 to 2016-17. 

(ii)  As per section 153A, the assessment or reassessment relating to any assessment year, 

falling within the above period of six assessment years, pending on the date of initiation 

of the search under section 132, shall abate. In other words, they will cease to be 

applicable. Therefore, the assessments under section 143(3) for assessment years 2014-

15 and 2015-16 and the reassessment proceeding under section 147 for assessment 

year 2013-14 shall abate. 

(iii)  Section 153A provides that where the post-search assessment order is annulled in any 

appeal or any other legal proceeding, the abated assessment and reassessment 

proceedings shall stand revived. Therefore, the assessments under section 143(3) 

relating to assessment years 2014-15 and 2015-16 and the reassessment proceeding 

relating to assessment year 2013-14, which abated on initiation of search, shall stand 

revived. 

7.  (a) (i) Section 192 requires deduction of tax from salary at the time of payment.  Thus, the 
employer is not required to deduct tax at source when salary has not been paid but is 
merely credited to the account of the employee in its books of account.  Victory Ltd. 
therefore, is not required to deduct tax at source in respect of the salary merely credited 
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to the account of employee Sunny which is not paid. 

 If salary has been paid during the year to Sunny, then, Victory Ltd has to obtain from 

Sunny, the evidence/proof/particulars of prescribed claims (including claim for set -off of 

loss) under the provisions of the Act in such form and manner as may be prescribed.  

 If Sunny has not furnished any information about his income/loss under any other head 

or proof of investments/expenditure qualifying for deduction under section 80C, then, the 

employer has to deduct tax without considering any claim for any expenditure or set -off 

of losses or deduction under section 80C. 

(ii) Provisions for deduction of tax at source under section 194J are attracted in respect of 

payment of fees for professional services, if the amount of such fees exceeds Rs. 30,000 

in the relevant financial year. The service rendered by a commentator in relation to sports 

activities has been notified by the CBDT as a professional service for the purposes of 

section 194J vide its Notification No. 88 dated 21st August, 2008.  Therefore, tax is 

required to be deducted@10% from the fee of Rs. 5 lacs payable to the former cricketer. 

(iii) Section 194A requiring deduction of tax at source on any income by way of interest, other 

than interest on securities, credited or paid to a resident, excludes from its scope, income 

credited or paid by a firm to its partner.  Therefore, no tax is required to be deducted at 

source under section 194A on interest on capital of Rs. 12,000 paid by the firm to Mr. A, 

a resident partner. 

 Section 195, which requires tax deduction at source on payments to non-residents, does 

not provide for any exclusion in respect of payment of interest by a firm to its non-resident 

partner.  Therefore, tax has to be deducted under section 195 at the rates in force in 

respect of interest on capital of Rs. 24,000 paid to partner Mr. B, a non-resident. 

(b) (i) Section 292B provides that no return of income, assessment, notice or summons 

furnished or made or issued or taken in pursuance of any of the provisions of the Income-

tax Act, 1961 shall be invalid or deemed to be invalid merely by reason of any mistake, 

defect or omission in such return of income, assessment or notice etc., if such return of 

income, assessment, notice, summons etc. is in substance and effect in conformity with 

or according to the intent and purpose of the Act.  Therefore, a clerical mistake cannot 

invalidate an otherwise valid assessment. Thus, the typographical error in the 

assessment order as to assessment year and previous year does not make the same 

invalid unless established otherwise. Accordingly, the action of the CIT(Appeals) in not  

accepting the claim of the assessee is valid. 

(ii) The right of membership is not a private asset and it is merely a personal privilege 

granted to the member. It is non-transferable and incapable of alienation by the member 

or his legal representative except to the limited extent provided in the rules and 

regulations of the stock exchange and subject to the fulfillment of conditions prescribed 

by the stock exchange. The nomination, even if permitted, is subject to the rules and is 

not automatic. The right of nomination is vested in the stock exchange absolutely in the 

case of death of or default of a member. Thus, the membership card is not the property 

of the assessee and therefore cannot be attached under section 281B.  It has been so 

held by the Apex Court in the case of Stock Exchange Ahmedabad vs. ACIT (2001) 248 

ITR 209. 

(c) The Appellate Tribunal may, on merit, pass an order of stay in any proceedings relating to an 

appeal. However, such period of stay cannot exceed 180 days from the date of such orde r. 

The Appellate Tribunal has to dispose off the appeal within this period of stay. Where the 

appeal has not been disposed off within this period and the delay in disposing the appeal is 

not attributable to the assessee, the Appellate Tribunal can further extend the period of stay 
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originally allowed. Section 254(2A) provides that the aggregate of the period originally allowed 

and the period or periods so extended or allowed shall not, in any case, exceed 365 days, 

even if the delay in disposing of the appeal is not attributable to the assessee.  If the appeal 

is not disposed of within such period or periods, the order of stay shall stand vacated after the 

expiry of such period or periods. 

 Accordingly, even if an appeal is not heard by the bench, say, due to the bench not functioning 

or due to the department seeking adjournment, the stay granted by the Appellate Tribunal 

shall stand vacated after the period of 365 days, inspite of the assessee having taken all steps 

to ensure speedy disposal of the appeal and having a good prima facie case. 

 In the present case, the period of 365 days has expired on 31.12.2016, after which date the 

order of stay stands vacated. Accordingly, the recovery of Rs. 15 lacs against the arrear 

demand of Rs. 25 lacs made by the Assessing Officer is in order. 
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