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SUGGESTED ANSWERS / HINTS 

1. (a) Computation of the value of first clearances and duty liability of ABC & Co. 

Sl. 
No.  

Particulars Amount 
(Rs.) 

(i) Clearances of goods with own brand name  50,00,000 
(ii) Clearances of goods with brand name of other parties  

[Note 1] 
1,00,00,000 

(iii) Clearances of goods which are exempt under a notification 
other than exemption based on quantity or value of 
clearances [Note 2] 

_ 

 Total value of clearances eligible for SSI exemption available 
under Notification No. 8/2003 CE dated 01.03.2003  

1,50,00,000 

 Less:  SSI exemption [Note 3] 1,50,00,000 
 Dutiable clearances               Nil  
 Excise duty payable               Nil  

Notes: 
As per Notification No. 8/2003 CE dated 01.03.2003 -  
1. Since, ABC & Co. is situated in rural area, clearances of goods with brand 

name of other parties would also be eligible for SSI exemption. 
2. Clearances of goods which are exempt (other than an exemption based on 

quantity or value of clearances) under a notification are not included in the first 
clearances of Rs.150 lakh.  

3. First clearances of Rs.150 lakh are exempt from payment of excise duty under 
SSI exemption. 

 (b) (i)  Selling of space for advertisements in print media is included in the negative 
list of services under clause (g) of section 66D of the Finance Act, 1994.  Thus, 
the service tax levy extends to advertisement in all media except print media.  
Hence, sale of time for advertisement in radio and TV channel are liable to 
service tax.  Similarly, advertising via banners at public places and aerial bill 
boards are also liable to service tax.   
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As per section 65B(39a) of the Finance Act, 1994, print media inter alia means 
newspaper but does not include yellow pages.  Hence, sale of space for 
advertisements in newspapers is not liable to service tax but sale of space for 
advertisements in yellow pages attracts service tax. 
Services relating to preparation of advertisements and canvassing advertisement for 
publishing on a commission basis are liable to service tax since they are not 
included in the negative list.  

Particulars Amount 
(Rs.) 

Sale of space for advertisement in newspaper -  
Services related to preparation of advertisement 85,000 
Sale of time for advertisement to be broadcast on radio 65,000 
Advertising via banner at public places 50,000 
Sale of time for advertisement to be broadcast on TV Channel 1,00,000 
Sale of space for advertisement in yellow pages 25,000 
Advertising via aerial bill-boards  90,000 
Canvassing advertisement for publishing on a commission basis    35,000 
Value of taxable service 4,50,000 
Service tax @ 12% [4,50,000 ×12%]  54,000 
Education cess @ 2% [ 54,000×2%] 1,080 
Secondary and higher education cess @ 1% [ 54,000×1%]      540 
Service tax liability  55,620 

(ii) Since the contract entered into by PQR Construction Ltd. requires the provision 
of both services and material, it is ‘works contract’ [Section 65B(54) of the 
Finance Act, 1994].  Thus, services of PQR Construction Ltd. will be subject to 
service tax as declared service under section 66E(h) of Finance Act, 1994. 
Further, since the contract is for carrying out alterations in respect an 
abandoned building with a view to make it workable, it falls within the purview 
of term “original works” [Clause (a) of explanation 1 to rule 2A of the Service 
Tax (Determination of Value) Rules, 2006].  
In the given case, the value of the service portion in the execution of the works 
contract will be determined as per rule 2A(ii)(A) of the Service Tax 
(Determination of Value) Rules, 2006.  It provides that service tax shall be 
payable on 40% of the total amount charged for the works contract.  
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The computation of service tax payable is exhibited below: 

40% of the total amount charged Rs. 56 lakh [Rs. 140 lakh × 40%] 
Rate of service tax 12.36% 
Amount of service tax payable Rs. 6,92,160/-[which is 4.944% of the 

total amount charged of Rs. 140 lakh] 

(c) Computation of assessable value of the imported goods 

  US $ 
(i) Cost of the machine at the factory 10,000 
(ii) Transport charges upto port 500 
(iii) Handling charges at the port 50 
 F.O.B. 10,550 
(iv) Freight charges upto India 1,000 
(v) Insurance charges @ 1.125% of F.O.B. [Note 1] 118.69 
 C.I.F. 11,668.69 
 C.I.F. in Indian rupees @ Rs.  60/- per $  Rs.  7,00,121.40 
(vi) Add: Landing charges @ 1% of CIF [Note 1] Rs.  7,001.21 
 Assessable Value Rs.  7,07,122.61 

Notes: 
(1) Insurance charges and landing charges have been included @ 1.125% of FOB 

value of goods and 1% of CIF value of goods respectively [First proviso to rule 
10(2) of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007]. 

(2) Buying commission is not included in the assessable value [Rule 10(1)(a)(i) of 
the Customs Valuation (Determination of Value of Imported Goods) Rules, 
2007].  

2. (a) According to rule 7 of the Central Excise Valuation (Determination of Price of 
Excisable Goods) Rules, 2000, in case where the goods are not sold at factory gate, 
but they are transferred by the assessee to his depot, the assessable value for the 
goods cleared from factory and sold from depot shall be normal transaction value of 
such goods at the depot at or about the same time at which the goods being valued 
are removed from the factory. 
Assessable Value = 1,000 units × Rs. 220 = Rs. 2,20,000 
 
 

© The Institute of Chartered Accountants of India



 

4 

Calculation of central excise duty:- 

Basic excise duty @ 12% (Rs. 2,20,000 × 12%) [Refer note below] 26,400 
Education cess @ 2% 528 
Secondary and higher education cess @ 1%   264 
Total duty payable  27,192 

Note: The applicable rate of duty will be the rate of duty in force on the date on 
which such goods are removed from the factory. 

(b) The facts of the given case are similar to the case of Infotech Software Dealers 
Association (ISODA) v. Union of India 2010 (20) STR 289 (Mad.). 
(i) No, the transaction cannot be called as sale or deemed sale. 
 The High Court, in ISODA case, observed that whether a transaction amounts 

to sale or service depends upon the nature of individual transaction and the 
dominant intention of the parties.    

 Since the developer retained the copyright of each software, the dominant 
intention was to transfer, to the subscribers or the members, only the right to 
use with copyright protection.  However, the transactions in the instant case 
could not be treated as deemed sale as that requires a transfer of right to use 
any goods but in the instant case, the goods as such are not transferred. 

(ii) Yes, the transaction is liable to service tax.  
 The High Court, in ISODA case, held that in the transactions taking place 

between the assessee and its customers, the software is not sold as such, but 
only the contents of the data stored in the software are sold which would only 
amount to service and not sale. 

 Such service is liable to service tax as a declared service under clause (d) of 
section 66E of the Finance Act, 1994. 

(c) The safeguard duty under section 8B of the Customs Tariff Act, 1975 is not imposed 
on the import of the following types of articles: 
(i) Articles originating from a developing country, so long as the share of imports 

of that article from that country does not exceed 3% of the total imports of that 
article into India; 

(ii) Articles originating from more than one developing country, so long as the 
aggregate of imports from developing countries each with less than 3% import 
share taken together does not exceed 9% of the total imports of that article into 
India; 

(iii) Articles imported by a 100% EOU or units in a Free Trade Zone or Special 
Economic Zone unless the duty is specifically made applicable on them. 

© The Institute of Chartered Accountants of India



 

5 

3. (a) The definition of input under rule 2(k) of CCR, 2004 specifically excludes any goods 
such as food items, goods used in a guest house, residential colony, club or a 
recreation facility when such goods are used primarily for personal use or 
consumption of any employee.  Since, in the given case, the electricity generated 
captively is used in the housing complex of the employees of X Ltd., the furnace oil 
consumed therefor will not be an eligible input.   Thus, Department’s action in 
denying CENVAT credit on the duty paid on furnace oil consumed in generation of 
electricity supplied to housing complex of employees is correct in law.   
Furthermore, the definition of input also specifically excludes any goods which have 
no relationship whatsoever with the manufacture of a final product.  In the given 
case, furnace oil used for generation of electricity which is supplied to the housing 
complex of employees of the factory has no relationship whatsoever with the 
manufacture of a final product.  Thus, due to this specific exclusion also, furnace oil 
would not fall within the scope of term input and thus, credit cannot be availed of the 
duty paid thereon.  
However, CENVAT credit will be available in respect of furnace oil used for 
generation of electricity supplied within the factory, on proportionate basis. 

 (b) (i) No, the proceedings initiated by the Department are not justified.  The High 
Court, in case of CCE & ST v. Adecco Flexione Workforce Solutions Ltd. 2012 
(26) S.T.R 3 (Kar) has held that the Department has no authority to issue a 
show cause notice when the tax payer has paid service tax along with interest 
for delayed payments promptly.   
The High Court noted that section 73(3) of the Finance Act, 1994 categorically 
stated that if the payment of service tax and interest has been intimated to the 
authorities in writing, the authorities should not serve any notice for the amount 
so paid.  The authorities can initiate penal proceedings only against the 
defaulters who have not paid tax and not against the persons who have paid 
tax with interest on their own.  The High Court observed that if the notices are 
issued contrary to this section, the person who has issued notice should be 
punishable and not the person to whom it has been issued. 

(ii) The facts of the given case are similar to the case of Rashtriya Ispat Nigam 
Ltd. v. Dewan Chand Ram Saran 2012 (26) S.T.R. 289 (S.C.).  On the issue of 
submission of shifting of service tax liability, the Supreme Court, in the instant 
case, held that service tax is an indirect tax which may be passed on.  Thus, 
assessee can contract to shift its liability. 

 The Finance Act, 1994 is relevant only between assessee and the tax 
authorities and is irrelevant in determining rights and liabilities between service 
provider and service recipient as agreed in a contract between them.  There is 
nothing in law to prevent them from entering into agreement regarding burden 
of tax arising under the contract between them. 
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 Therefore, in view of the above-mentioned ruling of the Supreme Court, the 
contention of Sohan does not stand to reason.   

(c) The action proposed by the Department is correct in law.  The facts of the case are 
similar to CCus. v. Hewlett Packard India Sales (P) Ltd. (2007) 215 ELT 484 (SC). 
In this case, the Supreme Court observed that the pre-loaded operating system 
recorded in HDD in the laptop (item of import) forms an integral part of the laptop as 
the laptop cannot work without the operating system. A laptop without an operating 
system is like an empty building. Hence, laptop should be treated as one single unit 
and assessed accordingly. 
However, if the operating system had been imported as packaged software like an 
accessory, then the benefit of exemption notification would have been available on 
it. 

4. (a) The said statement is not valid. W.e.f. 01.03.2015, the time limit for availment of 
CENVAT credit on inputs and input services has been extended from six months to 
one year of the date of the issue of invoice/bill/challan etc.  Amendments have been 
made in third proviso to rule 4(1) and the erstwhile sixth proviso (now fifth proviso) 
to rule 4(7) of the CENVAT Credit Rules, 2004 vide Notification No. 6/2015 CE (NT) 
dated 01.03.2015, to enhance the time limit for availability of credit in respect of 
inputs and input services respectively.   

 The provisos lay down that the manufacturer and the provider of output service shall 
not take CENVAT credit after one year of the date of issue of any of the documents 
specified in rule 9(1) of the CENVAT Credit Rules, 2004 . 

 (b) (i) 100% service tax is to be paid by the person liable for paying service tax other 
than the service provider, i.e. mutual fund is liable to pay 100% service tax. 
W.e.f. 01.04.2015, taxable services provided or agreed to be provided by a 
mutual fund agent or distributor, to a mutual fund or asset management 
company have been added in the list of services on which service tax is 
payable under full reverse charge. 

(ii) 100% service tax is to be paid by the person liable for paying service tax other 
than the service provider, i.e. selling agent is liable to pay 100% service tax. 
W.e.f. 01.04.2015, taxable services provided or agreed to be provided by a 
selling or marketing agent of lottery tickets to a lottery distributor or selling 
agent - have been added in the list of services on which service tax is payable 
under full reverse charge. 

(iii)  Entire service tax is to be paid under reverse charge in case of manpower 
supply.  Earlier, in respect of services provided or agreed to be provided by 
way of supply of manpower for any purpose by any individual, HUF or 
partnership firm including association of persons to a business entity 
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registered as body corporate, 25% of service tax was payable by the person 
providing the service and remaining 75% by the service receiver. 

 However w.e.f. 01.04.2015, now the entire service tax i.e., 100% service tax 
would be payable by the person liable for paying service tax other than the 
service provider (service recipient in this case). 

(c) The said statement is valid. Under rule 7 of Customs, Central Excise Duties and 
Service Tax Drawback Rules, 1995, when the rate of duty drawback is lower than 
4/5th of the duty/taxes paid, a Special Brand Rate may be applied.  The said rule 
has been amended vide Notification No.109/2014 Cus (NT) dated 17.11.2014 , 
w.e.f. 22.11.2014 to provide that application for Special Brand Rate cannot be made 
where a claim for drawback under rule 3 or rule 4 has been made. 
In other words, where the exporter has already filed a duty drawback claim under All 
Industry Rates (AIR) Schedule, he cannot request for fixation of Special Brand Rate 
of drawback.  Thus, the exporter should determine prior to export of goods, whether 
to claim drawback under AIR or Special Brand Rate.   

5. (a) As per section 9(3) of the Central Excise Act, 1944, for the purposes of section 9(1) 
or 9(2), the following shall not be considered as special and adequate reasons for 
awarding a sentence of imprisonment for a term of less than six months, namely:   
(i) the fact that the accused has been convicted for the first time for an offence 

under this Act; 
(ii) the fact that in any proceeding under this Act, other than a prosecution, the 

accused has been ordered to pay a penalty or the goods in relation to such 
proceedings have been ordered to be confiscated or any other action has been 
taken against him for the same act which constitutes the offence; 

(iii) the fact that the accused was not the principal offender and was acting merely 
as a carrier of goods or otherwise was a secondary party in the commission of 
the offence: 

(iv) the age of the accused (too young or too old) 
(b) As per rule 5 of the Place of Provision of Service Rules, 2012, in case of a service 

that is ‘directly in relation to immovable property’, the place of provision is where the 
immovable property is located, irrespective of where the provider or receiver is 
located.  Thus, on application of rule 5 in the instant case, place of provision of 
service is London and consequently, the service would not be taxable in India. 
However, as per rule 8 of the Place of Provision of Service Rules, 2012, where the 
location of the provider of service as well as that of the recipient of service is in the 
taxable territory, the place of provision of service would be the location of the 
recipient of service.     
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Since in the given case, both the service provider and the service receiver are 
located in taxable territory, on application of rule 8 in the instant case, the place of 
provision would be the location of the service receiver i.e. Mumbai and 
consequently, the service would be taxable in India. 
As per rule 14 of the Place of Provision of Service Rules, 2012, if the place of 
provision of service is determinable in terms of more than one rule, the same is 
determined as per the rule that occurs later.  Therefore, the place of provision in this 
case will be Mumbai and the service will be taxable in India (as per rule 8). 

(c) E-payment of customs duty is mandatory for- 
(i) Importers paying customs duty of Rs. 1,00,000 or more per bill of entry 
(ii) Importers registered under Accredited Client Programme  
The dedicated payment gateway set up by the Board is called ‘ICEGATE' [Indian 
Customs Electronic Commerce/Electronic Data interchange (EC/EDI) Gateway]. 

6. (a) Risk factors under Excise Audit, 2000 means that the assessees who have a bad 
track record are taken up for audit on priority as opposed to those who enjoy a 
clean track record.  
For example: 
(i) assessee having past duty evasion cases 
(ii) late payment of duty/late filling returns 
(iii) major audit objections against them 
(iv) no cash payment of duty (all CENVAT adjustment) 
(v) past duty dues, etc 

       Or 
The Settlement Commission can grant immunity under section 32K of Central 
Excise Act, 1944 from prosecution for any offence under the Act and either wholly or 
in part from the imposition of penalty if it is satisfied that the applicant has made full 
and true disclosure and co-operated with the Commission. 
If the payment is not made as per the settlement order or any particulars are 
concealed or any false evidence is given, the immunity can be withdrawn. 
If prosecution has already been launched before submission of application for 
settlement, the immunity against such prosecution cannot be granted. 

(b) No, Mr. P cannot file an appeal to High Court, in the given case, on the question of 
levy of service tax on a particular activity.  Section 83 of the Finance Act, 1994 
makes the provisions of section 35G and section 35L of the Central Excise Act, 
1944 applicable to the service tax.   
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Section 35G(1) of the Central Excise Act, 1944 provides that an appeal shall lie to 
the High Court from every order passed in appeal by the Appellate Tribunal (not 
being an order relating, among other things, to the determination of any question 
having a relation to the rate of duty of excise or to the value of goods for purposes 
of assessment), if the High Court is satisfied that the case involves a substantial 
question of law. 
Section 35L(1) of the Act, inter alia, provides that an appeal shall lie to the Supreme 
Court from any order passed by the Appellate Tribunal relating, among other things, 
to the determination of any question having a relation to the rate of duty of excise or 
to the value of goods for purposes of assessment.  Thus, on combined reading of 
section 35G(1) and section 35L(1), it can be inferred that an appeal against “an 
order of Tribunal relating to the determination of any question having a relation to 
the rate of duty of excise/service tax or to the value of goods/service tax for 
purposes of assessment” shall not lie to High Court.  Appeal against such an order 
can be filed to Supreme Court.   
Further, section 35L(2) provides that the ‘determination of any question having a 
relation to the rate of service tax’ shall include the determination of taxability for the 
purpose of assessment.  Thus, in the given case, the appeal lies to the Apex Court 
under section 35L of the Central Excise Act, 1944, which alone has exclusive 
jurisdiction to decide the said question. 
Note: Delhi High Court, in case of Commissioner of Service Tax v. Ernst & Young 
Pvt. Ltd. 2014 (34) S.T.R. 3 (Del.), had also taken the aforesaid view. 

(c) The Duty Exemption and Remission Schemes are the most important schemes in 
the Foreign Trade Policy, because they are most widely utilized and are largely 
compatible with the provisions of the Agreement on Subsidies and Countervailing 
Measures (ASCM) of the WTO.  
(A) Duty exemption schemes: Under duty exemption schemes, exporter can 

import the inputs duty free for export production.  The two duty exemption 
schemes are as follows:- 
1. Advance Authorization Scheme  
2. Duty Free Import Authorization Scheme (DFIA)  

(B) Duty remission schemes: Under duty remission scheme, duty on inputs and 
input services used in the export product is either replenished or remitted.  
Duty Drawback (DBK) Scheme is designed for this purpose.  Duty remission is 
also granted under central excise law, through CENVAT credit scheme and 
rules 18 and 19 of Central Excise Rules, 2002. 

7. (a) Yes, Mr. Ankur Mehta can divert the goods kept in the warehouse for being 
exported, for home consumption.  The following procedure as specified in Chapter 
10, para 6 of CBEC’s Excise Manual of Supplementary Instructions, 2005 is to be 
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followed in this regard:- 
(i) With the permission of the Deputy or Assistant Commissioner of Central 

Excise, the goods can be cleared for home consumption on invoice after 
payment of duty, interest and any other charges.  Necessary entries are to be 
made in the export warehouse register maintained by the exporter in the 
warehouse. 

(ii) Credit will be permitted in the Running Bond Account equivalent to the duty 
involved in the goods so diverted.  If entire quantity is not diverted, calculation 
shall be done on pro-rata basis. 

(iii) Goods can be diverted for home-consumption even after the clearance from 
the warehouse on ARE.1.  For cancellation of documents, provisions of 
Notification No. 46/2001-CE (NT) dated 26.6.2001 shall be followed.  The 
intimation shall be given to Deputy/Assistant Commissioner having jurisdiction 
over the warehouse.  Credit in Running Bond Account will be permitted in the 
same manner as mentioned above.  

(iv) The exporter has to pay interest @ 24% p.a. on the amount of duty payable on 
such goods from the day of clearance from the factory of production or any 
other premises approved till the date of payment of duty and clearance. 

 (b) (i)  As per section 96E of the Finance Act, 1994, an advance ruling pronounced by 
the Authority under section 96D shall be binding only-  
(a) on the applicant who had sought it; 
(b) in respect of any matter referred to in sub-section (2) of section 96C; 
(c) on the Commissioner, and the Central Excise authorities subordinate to 

him, in respect of the applicant. 
Such advance ruling shall be binding as aforesaid unless there is a change in 
law or facts on the basis of which the advance ruling has been pronounced. 

(ii) The time-limit for issuance of show cause notice for demand of service tax 
under section 73 of the Finance Act, 1994 - 
(a) in case of fraud, collusion, wilful mis-statement, suppression of facts, or 

contravention of any of the provisions of this Act or of the rules made 
thereunder with intent to evade payment of service tax, is 5 years from 
the relevant date. 

(b) for any other reason, is 18 months from the relevant date. 
If the service of the notice is stayed by an order of a Court, the period of such 
stay should be excluded in computing the aforesaid period of 5 years or 18 
months.  
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(c) Export Promotion Capital Goods Scheme (EPCG) permits exporters to import 
capital goods for pre-production, production and post-production at zero customs 
duty or procure them indigenously without paying duty in the prescribed manner.  In 
return, exporter is under an obligation to fulfill the export obligation.  
Import under EPCG scheme shall be subject to an export obligation equivalent to 6 
times of duty saved on capital goods to be fulfilled in 6 years reckoned from the 
date of issue of authorization.  Authorisation shall be valid for 18 months from the 
date of issue of Authorisation.  Import of capital goods shall be subject to ‘Actual 
User’ condition till export obligation is completed.  After export obligation is 
completed, capital goods can be sold or transferred. 
Eligible exporters: Following are eligible for EPCG scheme: 
• Manufacturer exporters with or without supporting manufacturer(s), 
• Merchant exporters tied to supporting manufacturer(s), and 
• Service providers including service providers designated as Common Service 

Provider (CSP) subject to prescribed conditions. 
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