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Test Series: September, 2016 

MOCK TEST PAPER – 2 

FINAL COURSE: GROUP – II 

PAPER – 8: INDIRECT TAX LAWS 

SUGGESTED ANSWERS / HINTS 

1. (a) Calculation of value of clearances of Dev and Company during preceding 

financial year  

Particulars Rs. (in lakhs) 

Export to Bhutan (Note-1) 50 

Clearances of excisable goods bearing brand name of 
National Small Industries Corporation (Note-4) 

100 

Clearances of corrugated boxes bearing the brand name of 
Sugar and Spice Confectioners used for packing the bakery 
products by them (Note-4) 

 
200 

Value of clearances during the preceding financial year  350 

Notes: In order to claim the benefit of exemption under Notification No. 8/2003 – 

C.E. in a financial year, the total turnover of a unit should not exceed Rs. 400 lakh 

in the preceding year.  As per Notification No. 8/2003 CE dated 01.03.2003, for the 

purpose of computing the turnover of Rs. 400 lakh:- 

1. export turnover has to be excluded.  However, export to Bhutan cannot be 

excluded as the same are treated as “clearances for home consumption”. 

2. clearances under specified job work notifications are excluded and Notification 

No. 214/86 CE and 84/94-CE are the specified notifications. 

3. clearances of excisable goods without payment of duty to a 100% EOU are 

excluded. 

4. clearances bearing the brand name or trade name of another person are 

excluded.  However, following clearances of excisable goods bearing brand 

name are included:- 

(a) Goods bearing brand name/trade name of National Small Industries 

Corporation. 

(b) Goods in the nature of packing materials and meant for use as packing 

material by or on behalf of the person whose brand name they bear.  

© The Institute of Chartered Accountants of India



2 

Since, the value of clearances in the previous financial year does not exceed  

Rs. 400 lakh, Dev & Company is eligible to claim the benefit of Notification No. 

8/2003 dated 1st March, 2003 in the current financial year. 

(b) The contract entered into by Shiv Pvt. Ltd. requires the provision of both services 

and material and is for the purpose of carrying out completion of an immovable 

property.  Therefore, it falls within the scope of term „works contract‟ as defined 

under section 65B(54) of the Finance Act, 1994.  As per section 66E(h) of Finance 

Act, 1994, service portion in the execution of a works contract is a declared service 

and thus, service provided by Shiv Pvt. Ltd. would be liable to service tax.  

Since, in the given case, the value of the service portion in the execution of the 

works contract cannot be determined as per rule 2A(i) of Service Tax 

(Determination of Value) Rules, 2006, the value will have to be determined as per 

rule 2A(ii)(B)(ii).   

As per rule 2A(ii)(B)(ii), in case of works contracts involving completion and finishing 

services such as floor and wall tiling of an immovable property, service tax shall be 

payable on  70% of the total amount charged for the works contract.  Further, 

explanation 1(b) to rule 2A stipulates that total amount means the sum total of the 

gross amount charged for the works contract and the fair market value of all goods 

and services supplied in or in relation to the execution of the works contract, 

whether or not supplied under the same contract or any other contract, after 

deducting –  

(i) the amount charged for such goods or services, if any; and 

(ii) the value added tax or sales tax, if any, levied thereon. 

In accordance with said provisions, service tax liability would be as follows:  

Particulars (Rs.) 

Gross amount (excluding all taxes) charged by Shiv Pvt. Ltd. for 
the contract  

6,00,000 

Add: Fair market value of the material supplied by Nanak Ltd.  1,00,000 

Less: Amount charged by Nanak Ltd. for the material (including 
VAT) 

   60,000  

Total amount charged 6,40,000 

Value of service portion in the execution of works contract (70% of 
6,40,000)  

4,48,000 

Service tax on Rs. 4,48,000 @14% 62,720 

Less: CENVAT credit on inputs (Note-1) - 

  CENVAT credit on input services 6,000 
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  CENVAT credit on capital goods (50%) (Note-2)   2,000 

Service tax payable 54,720 

Add: Swachh Bharat Cess (Rs. 4,48,000 @ 0.5%)(Note-3) 2,240 

Total Service tax payable 56,960 

Notes:  

1. CENVAT credit of duties or cess paid on any inputs, used in or in relation to a 

works contract, is not available [Explanation 2 to rule 2A of the Valuation 

Rules]. 

2. Only 50% of the duty paid on the capital goods is available as CENVAT credit, 

in the current year [Rule 4(2)(a) of the CENVAT Credit Rules, 2004].  

3. Swachh Bharat Cess cannot be paid by utilizing credit of any other duty or tax.  

(c) Determination of transaction value of the subject goods:- 

In the instant case, while determining the transaction value of the goods, following 

factors need consideration:- 

1. In the given case, US $10 per metric tonne has been paid only towards freight 

and insurance charges and no amount has been paid or payable towards the 

cost of goods.  Thus, there is no transaction value for the subject goods.  

Consequently, we have to look for transaction value of identical goods under 

rule 4 of Customs Valuation (Determination of Value of Imported Goods) 

Rules, 2007 [Customs Valuation (DVIG) Rules, 2007]. 

2. Rule 4(1)(a) of the aforementioned rules provides that subject to the provisions 

of rule 3, the value of imported goods shall be the transaction value of identical 

goods sold for export to India and imported at or about the same time as the 

goods being valued.  In the six imports given during the relevant time, the 

goods are identical in description and of the same country of origin.  

3. Further, clause (b) of rule 4(1) of the said rules requires that the comparable 

import should be at the same commercial level and in substantially same 

quantity as the goods being valued.  Since, nothing is known about the level of 

the transactions of the comparable consignments, it is assumed to be at the 

same commercial level. 

4. As far as the quantities are concerned, the consignments of 20 and 100 metric 

tonnes cannot be considered to be of substantially the same quantity.  Hence, 

remaining 4 consignments are left for our consideration. 

5. However, the unit prices in these 4 consignments are different.  Rule 4 (3) of 

Customs Valuation (DVIG) Rules, 2007 stipulates that in applying rule 4 of the 

said rules, if more than one transaction value of identical goods is found, the 
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lowest of such value shall be used to determine the value of imported goods.  

Accordingly, the unit price of the consignment under valuation would be US $ 

160 per metric tonne. 

 Computation of amount of duty payable 

 CIF value of 800 metric tonnes: 

 = 800 x 160 = US $ 1,28,000 

 At the exchange rate of $ 1 = Rs.  60 

 CIF Value (in Rupees)  =Rs. 76,80,000 

 Add:  Landing Charges at 1% 

 [As per rule 10(2) of customs valuation (DVIG) Rules, 2007= 

 Landing charges @ 1% are to be compulsorily added to 

 CIF value to arrive at the assessable value]       Rs.  76,800 

 Assessable Value = Rs. 77,56,800 

 10% of Ad Valorem duty on Rs. 77,56,800  = Rs.  7,75,680 

 Add: Education cess @ 2% (rounded off) = Rs.     15,514 

 Add: Secondary and higher education cess  

         @ 1% (rounded off) =       Rs.    7,757 

 Total custom duty payable = Rs.  7,98,951 

2. (a) As per rule 4 of Central Excise (Determination of Retail Sale Price of Excisable 

Goods) Rules, 2008, where a manufacturer removes the excisable goods without 

declaring the retail sale price (RSP) on the package then, the RSP of such goods 

will be ascertained in the following manner, namely:  

(i) if the manufacturer has manufactured and removed identical goods, within a 

period of one month, before or after removal of such goods, by declaring the 

RSP, then, the said declared RSP will be taken as the RSP of such  goods;  

(ii) if the RSP cannot be ascertained in the above manner, the RSP of such goods 

will be ascertained by conducting the enquiries in the retail market on sample 

basis where such goods have normally been sold at or about the same time of 

the removal of such goods.  

If more than one RSP is ascertained, then the highest of the RSP, so 

ascertained, will be taken as the RSP of all such goods. 

(b)  No, Mr. Shyam cannot file an appeal to High Court on the question of levy of service 

tax on a particular activity.  Section 83 of the Finance Act, 1994 makes the 
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provisions of section 35G and section 35L of the Central Excise Act, 1944 

applicable to service tax.   

Section 35G(1) of the Central Excise Act, 1944 provides that an appeal shall lie to 

the High Court from every order passed in appeal by the Appellate Tribunal (not 

being an order relating, among other things, to the determination of any question 

having a relation to the rate of duty of excise or to the value of goods for purposes 

of assessment), if the High Court is satisfied that the case involves a substantial 

question of law. 

Section 35L(1) of the Act, inter alia, provides that an appeal shall lie to the Supreme 

Court from any order passed by the Appellate Tribunal relating, among other things, 

to the determination of any question having a relation to the rate of duty of excise or 

to the value of goods for purposes of assessment.   Thus, on combined reading of 

section 35G(1) and section 35L(1), it can be inferred that an appeal against “an 

order of Tribunal relating to the determination of any question having a relation to 

the rate of duty of excise/service tax or to the value of goods/services for purposes 

of assessment” shall not lie to High Court.  Appeal against such orders will lie to 

Supreme Court.   

Further, section 35L(2) provides that the ‘determination of any question having a 

relation to the rate of service tax’ shall include the determination of taxability for the 

purpose of assessment.  Thus, in the given case, the appeal lies to the Apex Court 

under section 35L of the Central Excise Act, 1944, which alone has exclusive 

jurisdiction to decide the said question. 

Note: Delhi High Court, in case of Commissioner of Service Tax v. Ernst & Young 

Pvt. Ltd. 2014 (34) S.T.R. 3 (Del.), had also taken the aforesaid view. 

(c)  

Transit Transhipment 

(i) Section 53 of the Customs 
Act, 1962 provides for 
transit of goods. 

(i) Section 54 of the Customs Act, 1962 
provides for transhipment of goods.  

(ii) In case of transit of goods, 
goods are allowed to 
remain on the same 
conveyance. 

(ii) In case of transhipment of goods, the 
conveyance changes i.e., the goods 
are unloaded from one conveyance 
and loaded in another conveyance. 

(iii) In case of transit of goods, 
there is continuity of 
records. 

(iii) In transhipment of goods, continuity in 
the records is not maintained as the 
goods are transferred to another 
conveyance.  

3. (a) The facts of the given case are similar to the one decided by the Apex Court in the 

case of CCE v. Tarpaulin International 2010 (256) E.L.T. 481 (S.C.).  In this case, 
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the Apex Court has observed that stitching of tarpaulin sheets and making eyelets 

does not change the basic characteristic of the raw material as the process does not 

bring into existence a new and distinct product different f rom the original 

commodity.  The original material used i.e., the tarpaulin, is still called tarpaulin 

made-ups even after undergoing the said process.  Hence, the Supreme Court has 

held that process of making tarpaulin made ups by cutting, stitching the tarpaulin 

fabric and fixing eyelets therein cannot be said to be a manufacturing process liable 

to excise duty.   

Therefore, in view of the above-mentioned judgement, the Department‟s view in the 

matter is not legally sustainable.   

(b) Section 78A of the Finance Act, 1994 makes a director, manager, secretary or other 

officer of the company personally liable to a penalty upto Rs. 1 lakh in case of 

certain specified contraventions committed by the company.  Such penalty is 

leviable if the director, manager, secretary or other officer of the company was in 

charge of, and was responsible to, the company for the conduct of business of such 

company at a time when any of the specified contraventions was committed 

provided the same was within the knowledge of such director, manager, secretary 

or other officer of the company.  

The specified contraventions inter alia include availment and utilisation of credit of 

taxes or duty without actual receipt of taxable service or excisable goods either fully 

or partially in violation of the rules made under the provisions of Chapter V. 

Though in the given case, Mr. Gopal and Miss. Shanu were in charge of, and were 

responsible to, Narayan (P) Ltd. for the conduct of its business at the time of such 

irregular availment and utilization of the credit, personal penalty could be imposed 

on both of them only if they are knowingly concerned with such contravention.   

Further, if it is established that Mr. Gopal and Miss. Shanu are knowingly concerned 

with the contravention, the amount of penalty in case of Mr. Govind will have to be 

restricted to Rs. 1,00,000.   

Yes, penalty can be imposed on manager or officer of a company in other cases as 

well.  As per section 78A, such other cases are- 

(a) evasion of service tax; or 

(b) issuance of invoice, bill or, as the case may be, a challan without provision of 

taxable service in violation of the rules made under the provisions of Chapter V; 

or 

(c) failure to pay any amount collected as service tax to the credit of the Central 

Government beyond a period of six months from the date on which such 

payment becomes due. 

(c) Yes, the Department‟s action is valid in law. The facts of the given case are similar 

to the case of CCus. (Prev.), Mumbai v. M. Ambalal & Co. 2010 (260) ELT 487 
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(SC), wherein the Apex Court held that the smuggled goods could not be 

considered as „imported goods‟ for the purpose of benefit of the exemption 

notification.  It opined that if the smuggled goods and imported goods were to be 

treated as the same, then there would have been no need for two different 

definitions under the Customs Act, 1962.   

The Court observed that one of the principal functions of the Customs Act was to 

curb the ills of smuggling on the economy.  Hence, it held that it would be contrary 

to the purpose of exemption notifications to give the benefit meant for imported 

goods to smuggled goods. 

4. (a) According to rule 2(a) of Central Excise Tariff Act, 1985 if any particular heading 

refers to a finished or complete articled, the incomplete or unfinished form of that 

article shall also be classified under the same heading provided the incomplete or 

unfinished goods have the essential characteristics of the finished goods.  For 

example, railway coaches removed without seats would still be railway coaches.  

Likewise a car without seat would still be classified as car.  

It was held in Sony India Ltd. v CCE 2002 (143) ELT 411 that rule 2(a) applies only 

when components are not subject to further working operation for completion into 

the finished state.  

 (b) (i) The facts of the given case are similar to the case of Rashtriya Ispat Nigam 

Ltd. v. Dewan Chand Ram Saran 2012 (26) S.T.R. 289 (S.C.) .  On the issue of 

shifting of service tax liability, the Supreme Court, in the instant case, held that 

service tax is an indirect tax which may be passed on.  Thus, assessee can 

contract to shift its liability. 

 The Finance Act, 1994 is relevant only between assessee and the tax 

authorities and is irrelevant in determining rights and liabilities between service 

provider and service recipient as agreed in a contract between them.  There is 

nothing in law to prevent them from entering into agreement regarding burden 

of tax arising under the contract between them. 

 Therefore, in view of the above-mentioned ruling of the Supreme Court, the 

contention of Ram does not stand to reason.   

(ii) As per mega exemption Notification No. 25/2012 ST dated 20.06.2012,  

services provided in relation to serving of food or beverages by a restaurant, 

eating joint or a mess, other than those having the facility of air-conditioning or 

central air-heating in any part of the establishment, at any time during the year 

are exempt from service tax. 

CBEC Circular No.173/8/2013 ST dated 07.10.2013 clarifies that in a complex, 

if air-conditioned as well as non-air-conditioned restaurants are operational 

and these restaurants are clearly demarcated and separately named, but food 

is sourced from a common kitchen, services provided in relation to serving of 
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food/beverages in the air-conditioned restaurant are liable to service tax, but 

such services provided in a non air-conditioned restaurant are exempt from 

service tax. 

Therefore, services provided in relation of serving of food in the non air-

conditioned restaurant are exempt from service tax. 

(c) Section 70 of the Customs Act provides for the remission of duty in case of shortage 

of the volatile goods, which are warehoused. The Assistant/Deputy Commissioner of 

Customs is empowered to remit the duty leviable on such deficiency, if following 

conditions are satisfied: 

(i) The goods should be found deficient in quantity at the time of delivery from the 

warehouse; 

(ii) The deficiency should be on account of natural loss, i.e. evaporation etc.  

Thus, duty can be remitted under section 70 only if there is natural loss. Remission 

on account of loss due to pilferage or thefts is not permitted. 

Further, these provisions are applicable only to such warehoused goods as the 

Central Government, having regard to the volatility of the goods and the manner of 

their storage, may, by notification in the Official Gazette, specify.  Following goods 

have been specified for this purpose:  

(a) petroleum products like aviation fuel, motor spirit, kerosene, diesel oil  

(b) Ethylene dichloride kept in tanks  

(c) Liquid helium gas kept in containers  

(d) wine, spirit and beer kept in casks. 

5. (a) Where the central excise officers during scrutiny or otherwise find that self -

assessment is not in order, they may ask the assessee to provide all necessary 

documents, records or other information for issue of duty demand for differential 

duty, if any, after conducting inquiry. 

If the assessee fails to provide such records or information and the Department is 

unable to issue demand, „Best Judgement‟ method , may be used to raise the 

demand based on collateral evidences.  In such a case, the burden will be on the 

assessee to provide information for appropriate re-determination of duty. 

 (b) (i) As per rule 9(c) of Place of Provision of Services Rules, 2012 (PoPS Rules), 

place of provision of intermediary services is the location of service provider.   

The definition of term “intermediary” as provided under rule 2(f) of PoPS Rules 

includes the intermediary of goods in its scope.  The definition provides that 

“intermediary” means a broker, an agent or any other  person, by whatever 

name called, who arranges or facilitates a provision of a service (hereinafter 
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called the main „service) or a supply of goods, between two or more persons, 

but does not include a person who provides the main service or supplies the 

goods on his account.   

Accordingly, commission agent of goods are covered under rule 9(c) of PoPS 

Rules.  Thus, the place of provision of services provided or agreed to be 

provided by AB Trade Links (as commission agent of goods) to foreign 

company will be the location of service provider i.e., Hyderabad.  

(ii) Rule 4(a) of PoPS Rules provides that the place of provision of services 

provided in respect of goods that are required to be made physically available 

by the recipient of service to the provider of service in order to provide the 

service, is the location where the services are actually performed.   

However, second proviso to rule 4(a) lays down that clause (a) of rule 4 will not 

apply in the case of a service provided in respect of goods that are temporarily 

imported into India for repairs and are exported after the repairs without being 

put to any use in the taxable territory, other than that which is required for such 

repair.  Consequently, such a case will be covered under rule 3 of PoPS Rules 

(general rule) and the place of provision of service will be the location of 

service receiver.    

In the given case, goods have been temporarily imported by YZ Fabricators 

and have been re-exported after the repairs without being put to any use in 

Mysore (taxable territory).  Therefore, place of provision of repair services 

carried out by YZ Fabricators will be determined by rule 3 of PoPS Rules.  

Consequently, the place of provision of service will be the location of service 

receiver i.e. Egypt. 

(c) When an importer imports goods, he has to pay the customs duty on such goods.  

This duty is recovered from the purchaser when these goods are sold by the 

importer.  In other words, the burden of duty is passed on to the purchaser.  

Subsequently, if the importer makes a claim for refund of duty and on acceptance of 

such claim if he retains the amount of refund with himself without passing it to the 

purchaser, then this would be called as unjust enrichment.  This is so as the 

importer gets a double benefit in this case – he recovers the duty from customer 

and again gets the said amount from Government as refund.  

Therefore, wherever there is an over assessment or excess collection of duty, the 

refund is given only to the person who, at the material time of grant of refund, bears 

the burden of duty and interest, if any.  When the person who bears the burden of 

duty is not identifiable or has not come forward to claim the refund, the refund is 

paid into a fund called Consumer Welfare Fund.  The importer or the clearing agent  

has to prove that he has not passed the burden of duty, in order to claim refund of 

duty. 
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Section 28D of the Customs Act, 1962 provides that every person who has paid 

duty under the Customs Act, unless the contrary is proved by him, shall be deemed 

to have passed the full incidence of such duty to the buyer.  

6. (a) In respect of surety bonds, periodical verification [preferably on annual basis] is 

required to be made by the jurisdictional Central Excise Officer with a view to 

ensure that the relevant sureties are financially sound, solvent and alive. The 

enquiry to verify the financial stability of the sureties will be made by any of the 

following methods:  

(i) By reference to the surety‟s bankers. 

(ii) By making personal enquiries and ascertaining whether the surety possesses 

a house or other immovable property, industrial equipment, shop etc. which 

would cover the bond amount. Alternatively, the sureties may themselves be 

asked to furnish a list of their property, which may be objectively verified.  

(iii) By reference to Revenue Officer not below the rank of Tahsildar or a 

Mamalakdar. 

          Or 

As per section 37C(1)(a) of the Central Excise Act, 1944, a  decision, order, summon 

or notice can be served to the intended person:- 

 by tendering or sending by registered post with acknowledgment due or 

 by speed post with proof of delivery or 

 by courier approved by the Central Board of Excise and Customs.  

 (b) (i) As per rule 2(c) of Point of Taxation Rules, 2011 (PoTR), continuous supply of 

service, inter alia, means any service which is provided, or agreed to be 

provided continuously or on recurrent basis, under a contract, for a period 

exceeding three months with the obligation for payment periodically or from 

time to time.  Since in the given case, service is provided for a period of six 

months with the obligation of periodic payment, the same will amount to 

continuous supply of service. 

(ii) As per rule 2(c) of PoTR, continuous supply of service, inter alia, includes any 

service where the Central Government, by a notification in the Official Gazette, 

prescribes provision of a particular service to be a continuous supply of 

service, whether or not subject to any condition.   

In this regard, Central Government has notified that provision of, inter alia, 

telecommunication services shall be treated as continuous supply of service.   

Since in the given case, service provided is telecommunication service, the 

provision thereof would amount to continuous supply of service irrespective of 

the period for which the service has been rendered.  
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(c) As per FTP 2015-2020, following are treated as deemed exports:  

 Supplies against Advance Authorisation/DFIA  

 Supplies to EOU/STP/EHTP/BTP 

 Supplies against EPCG authorization 

 Supply of marine freight containers by 100% EOU 

 Supplies to projects against International Competitive Bidding  

 Supplies to projects where imports permitted at zero customs duty  

 Supply to mega power projects 

 Supplies to UN or International Organizations for their official use.  

 Supplies to nuclear projects 

7. (a) The following amounts are credited to the Consumer Welfare Fund set up under 

section 12C of the Central Excise Act, 1944:- 

(i) the amount of duty of excise as per section 11B(2) or section 11C(2) or section 

11D(2) of the Central Excise Act, 1944; 

(ii) the amount of duty of customs as per section 27(2) or section 28A(2), or 

section 28B(2) of the Customs Act, 1962; 

(iii) any income from investment of the amount credited to the Fund and any other 

monies received by the Central Government for the purposes of th is Fund; 

(iv) the surplus amount referred to in section 73A(6) of the Finance Act, 1994. 

 (b) (i) Yes, as per rule 3(1) of the Service Tax (Registration of Special Category of 

Persons) Rules, 2005, an input service distributor is liable to apply for 

registration within a period of 30 days of the commencement of business.  

Thus, in the given case, the input service distributor should apply for 

registration on or before 01.10.2015. 

(ii) According to Notification No. 33/2012 dated 20.06.2012, the threshold 

exemption limit of Rs.10 lakh is not available to taxable services provided by a 

person under a brand name or trade name, whether registered or not, of 

another person.  Therefore, Mr. Vaibhav cannot postpone service tax 

registration till his turnover of services reaches Rs. 9 lakh. 

Thus, as per rule 4(1) of Service Tax Rules, 1994, Mr. Vaibhav is liable to 

apply for registration:- 

(a) within 30 days from the date on which service tax is levied (i.e. 

01.04.2015) 

     or 

(b) within 30 days from the date of commencement of business (i.e. 
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01.01.2015). 

whichever is later. 

Thus, Mr. A should apply for registration on or before 01.05.2015. 

(c) The Foreign Trade Policy is closely knit with the Customs and Excise laws of India.  

However, the policy provisions per-se do not override tax laws.  The exemptions 

extended by FTP are given effect to by issue of notifications under respective tax 

laws (e.g., Customs Tariff Act, 1975, Central Excise Act, 1944, Customs Act, 1962 

etc.).  Thus, actual benefit of the exemption depends on the language of exemption 

notifications issued by the CBEC.   

In most of the cases the exemption notifications refer to policy provisions for 

detailed conditions.  Ministry of Finance/ Tax Authorities cannot question the 

decision of authorities under the Ministry of Commerce (so far as the issue of 

authorization etc. is concerned).   

Decision of Director General of Foreign Trade (DGFT) is final and binding in respect 

of (a) Interpretation of any provision of foreign trade policy or provision in Handbook 

of Procedures, Appendices, Aayat Niryat Forms (b) Classification of any item for 

import / export in ITC(HS). 

 

© The Institute of Chartered Accountants of India




