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SUGGESTED ANSWERS/HINTS 

1. (a) Computation of allowable depreciation/ chargeable capital gains 

In case of Ghanshyam 

 Rs. 

Assessment year  2014-15 (P.Y. 2013-14)  

WDV as on 01-04-2013 Nil 

Addition during the year on 15-12- 2013 3,00,000 

 3,00,000 

Less:  Depreciation @ 7.5% (since the machinery is put to use for 
less than 180 days) 

_ 22,500 

WDV as on 01-04-2014 2,77,500 

Assessment year 2015-16 (P.Y.2014-15)  

Actual Sale consideration – 01.01.2015 3,20,000  

Less: WDV as on 01-04-2014 2,77,500 

Short-term capital gains chargeable to tax under section 50    42,500 

Assessment year 2016-17 (P.Y.2015-16)  

WDV as on 01-04-2015 Nil  

Addition during the year on 15-11-2015 [See Note 1] 2,77,500 

 2,77,500 

Less:  Depreciation @ 7.5% (since the machinery is put to use 
for less than 180 days) 

   20,813 

WDV as on 01-04-2016 2,56,687  

In case of Rahim 

 Rs. 

Assessment year 2015-16 (P.Y.2014-15)  

WDV as on 01-04-2014 Nil  

Addition during the year on 01-01-2015 [See Note 2] 2,50,000 

 2,50,000 
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Less: Depreciation @ 7.5% (since the machinery is put to use for 
          less than 180 days) 

 
  18,750 

WDV as on 01-04-2015 2,31,250 

Assessment year 2016-17(P.Y.2015-16)  

Actual Sale consideration – 15.11.2015 3,10,000 

Less: WDV as on 01-04-2015 2,31,250 

Short-term capital gains chargeable under section 50    78,750 

Notes: 

1. As per Explanation 4 to section 43(1), where an asset which had once 

belonged to the assessee and had been used by him for the purpose of his 

business and thereafter, ceased to be his property by reason of transfer or 

otherwise, is re-acquired by him, the actual cost to the assessee shall be lower 

of the following: 

(a) Actual cost when he first acquired the asset minus the depreciation 

actually allowable to him till the date of transfer (i.e., Rs. 2,77,500, in this 

case); or  

(b) Actual price for which it is re-acquired (i.e., Rs. 3,10,000). 

 Therefore, in this case, the actual cost of machinery reacquired by 

Ghanshyam would be Rs. 2,77,500, being the lower of the two amounts 

given above. 

2. As per Explanation 3 to section 43(1), where the assets were at any time, 

before the date of acquisition by the assessee, used by any other person for 

the purposes of business or profession and the Assessing Officer is satisfied 

that the main purpose of the transfer of such asset was the reduction of his 

liability (by claiming excess depreciation with reference to enhanced cost), the 

actual cost to the assessee shall be such an amount as determined by the 

Assessing Officer, with the previous approval of the Joint Commissioner.   

 Consequently, the cost of machinery in the hands of Rahim would be  

Rs. 2,50,000, assuming that the fair market value given in the question is the 

amount determined by the Assessing Officer, with the previous approval of the 

Joint Commissioner. 

(b) Computation of total income and tax liability of Mr. Yogesh for the A.Y.2016-17 

 Particulars Rs.  Rs.  

Income from house property   

Self-occupied portion (50%)   

Annual Value under section 23(2) Nil  
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Less:  Deduction under section 24(b)   

          Interest on housing loan [Rs. 52,000 × 50%]  _26,000 (26,000) 

Let-out portion (50%)   

Income of let out portion being rent of Rs. 8,500 p.m. 
received for 12 months (Rent received has been taken as 
the GAV in the absence of other information) .   

Gross Annual Value under section 23(1) (Rs. 8,500 × 12) 

 
 
 

1,02,000 

 

 

Less: 50% of municipal taxes paid allowable in respect of  
rented out portion (i.e., 50% of Rs. 2,500) 

 
    1,250 

 

Net Annual Value (NAV) 1,00,750  

Less: Deduction under section 24   

 30% of NAV under section 24(a) 30,225  

 Interest on housing loan under section 24(b)   26,000 44,525 

  18,525 

Profits and gains of business or profession   

Net profit as per profit and loss account of wholesale 
business of textiles and fabrics 

 

3,65,500 

 

 

Add: Expenses charged in profit and loss account either 
       not allowable or to be considered separately - 

  

 Personal travelling expenses of proprietor 12,750  

 Purchase of furniture wrongly debited to shop expenses    25,000  

 4,03,250  

Less: Depreciation on furniture @ 10% on Rs. 25,000     2,500 4,00,750 

Gross Total Income  4,19,275 

Less: Deduction under Chapter VI-A   

   Under section 80C  

- Life insurance premium 

  

                    Self  12,500  

      Wife 13,500  

      Son and daughter 28,000  

           -   Housing loan repaid    50,000  

 1,04,000  

       Maximum allowable upto Rs. 1.50 lakh (section 80CCE)  1,04,000  
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          Under section 80D [Medical insurance premium]   

Mediclaim insurance premium of Rs. 25,000 
[maximum deductible is Rs. 30,000 where it covers 
a resident senior citizen]  

 

 

_25,000 

 

 

1,29,000 

Total Income  2,90,275 

Total Income (rounded off)     2,90,280 

Tax on total income of Rs. 2,90,280  

(The basic exemption limit for senior citizen is  
Rs. 3,00,000 for A.Y.2016-17) 

 

 

Nil 

2. Computation of Total Income of Sunshine Ltd. for the A.Y.2016-17 

Particulars Amount (Rs.) 

Profits and Gains from Business and Profession   

Net profit as per profit and loss account  50,00,000 

Add:  Items debited but to be considered separately or to 
be disallowed 

  

Depreciation as per books of account (Note 1) 16,00,000  

Expenditure on public issue of shares which  could not 
materialize due to non-clearance by SEBI (Note 2) 

2,50,000  

Compounding fee paid for violating pollution control 
regulations (Note 3) 

1,00,000  

Loss of cash in transit from bank to administrative office 
on account of theft (Note 4)  

-  

Expenditure towards permitted CSR activities as per 
section 135 of the Companies Act, 2013 (Note 5) 

5,00,000  

Payment to commodity broker without deducting tax at 
source (Note 6) 

30,000  

Donations to electoral trust and registered political party  
(Note 7) 

 
1,50,000 

 

  26,30,000 

  76,30,000 

Less: Items credited but to be considered separately / 
Expenditure to be  allowed 

  

Depreciation allowable under the Income-tax Act, 1961 
(Note 1) 

27,10,000  
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Expenditure on issue of debentures (Note 8) 2,00,000  

  29,10,000 

Gross Total Income  47,20,000 

Less:  Deduction under Chapter VI-A     

Under section 80GGB [Donation to registered 
political party] (Note 7) 

 

 1,00,000 

 

Under section 80JJAA (Note 9) 6,00,000 7,00,000 

Total Income  40,20,000 

Notes: 

(1) Depreciation as per books of account charged to profit and loss account (i.e., Rs. 16 

lakhs) has to be added back and depreciation calculated as per Income-tax Rules, 

1962 (i.e. Rs. 27.10 lakhs) is allowable as deduction under section 32. 

 Computer accessories and peripherals like printer and scanner form an integral part 

of the computer system and they cannot be used without the computer; hence, they 

are eligible for depreciation@60%  [CIT v. BSES Yamuna Powers Ltd. (2013) 358 

ITR 47 (Del.)]. 

 However, EPABX is not a computer and is, hence, not entitled to higher 

depreciation@60% [Federal Bank Ltd. v. ACIT (2011) 332 ITR 319 (Kerala)]. 

 Therefore, depreciation as per Income-tax Act, 1961 would be Rs. 27.10 lakhs, 

which is computed as follows – 

Particulars Rs. 

Depreciation computed as per Income-tax Act, 1961 28,00,000 

Less:  Depreciation@60% wrongly provided in respect of EPABX 
= 60% of Rs. 2,00,000 

 
  1,20,000 

 26,80,000 

Add:   Depreciation@15% on EPABX = 15% of Rs. 2,00,000      30,000 

Correct Depreciation as per Income-tax Act, 1961 27,10,000 

(2) Share issue expenses incurred by the company constitutes a capital expenditure, 

even though it could not go in for the public issue on account of non-clearance by 

SEBI.  Though the efforts were aborted, the fact remains that the  expenditure 

incurred was only for the purpose of expansion of the capital base. The capital 

nature of the expenditure would not be lost on account of the abortive efforts 

[Mascon Technical Services Ltd. v. CIT (2013) 358 ITR 545 (Mad.) ]. 

 Since the expenditure has been charged to profit and loss account, the same has to 

be added back. 
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(3) The amount paid for compounding an offence is inevitably a penalty and the mere 

fact that it has been described as compounding fee cannot, in any way, alter the 

character of the payment which is in the nature of penalty. Hence, the same is not 

allowable as revenue expenditure [Millenia Developers P Ltd. v. Deputy CIT (2010) 

322 ITR 401 (Kar.)]. 

 Since the compounding fee has been charged to profit and loss account, the same 

has to be added back. 

(4) In order to determine whether any loss from theft, dacoity, embezzlement, etc., is 

deductible or not, what is material is whether the loss incurred by theft, dacoity, etc., 

is incidental to the carrying on of the business. It does not make much difference 

whether such act is committed by the employees of the assessee or by strangers  

[G.G. Dandekar Machine Works Ltd. v. CIT (1993) 202 ITR 161 (Bom.) ].  

 In this case the loss due to theft took place when cash was withdrawn from bank 

and taken to administrative office.  Hence, it is incidental to business and thus, 

allowable as revenue expenditure. Since the same has already been charged as 

revenue expenditure, no further adjustment is required. 

(5) Any expenditure incurred by an assessee on the activities relating to corporate 

social responsibility referred to in section 135 of the Companies Act, 2013 shall not 

be deemed to have been incurred for the purpose of business and hence, shall not 

be allowed as deduction under section 37.  Since the expenditure has been charged 

to profit and loss account, the same has to be added back for computing business 

income. 

 It is assumed that the CSR expenditure is not of the nature described in sections 30 

to 36 of the Income-tax Act, 1961, and hence, does not qualify for deductions under 

those sections. 

(6) The payment to commodity broker is in the nature of commission on which tax is 

deductible under section 194H.  

 Hence, payment of Rs. 1 lakh to a commodity broker for commodity transactions at 

MCX would attract disallowance@30% under section 40(a)(ia), due to non-

deduction of tax at source under section 194H. 

(7) Donation to an electoral trust and a registered political party is not an allowable 

expenditure under section 37 since it is not laid out wholly or exclusively for the 

purposes of business or profession.  Hence, the same has to be added back while 

computing business income.   

 However, donation made by a company to an electoral trust or registered political 

party is allowable deduction under section 80GGB from gross total income, subject 

to the condition that payment is made otherwise than by way of cash. Since the 

donation to electoral trust is made in cash, the same does not qualify for deduction 
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under section 80GGB.  However, donation of Rs. 1 lakh by cheque to a registered 

political party would be eligible for deduction under section 80GGB. 

(8) The expenditure on issue of debentures is not in the nature of capital expenditure 

and is laid out or expended wholly and exclusively for the purpose of the assessee's 

business and is therefore, allowable as a deduction. The act of borrowing money is 

incidental to the carrying on of business, the loan obtained is not an asset or an 

advantage of enduring nature, the expenditure is made for securing  the use of 

money for a certain period, and it is irrelevant to consider the object with which the 

loan was obtained [India Cements Ltd. v. CIT (1966) 60 ITR 52 (SC)]. 

 Since the said expenditure has been capitalized in the books of account, the same 

has to be deducted to compute business income. 

(9) Deduction of 30% of additional wages paid to the new regular workmen employed 

by the assessee in a factory is allowable under section 80JJAA, where the gross 

total income of an Indian company includes profits and gains derived from the 

manufacture of goods in a factory. 

 ―Additional wages‖ means the wages paid to the new regular workmen in excess of 

50 workmen employed during the previous year. In case of an existing factory, the 

number of regular workmen employed during the year should be 10% or more of the 

existing number of workmen employed on the last day of the previous year.  

 In this case, 115 new workmen are employed in the factory during the P.Y.2015-16 

and the new workmen employed in the factory constitute 20% of the existing 

workforce, the company is eligible for deduction under section 80JJAA, assuming 

that these workmen are regular workmen.  The deduction under section 80JJAA 

would be available in respect of wages paid to these 115 workers who are over  the 

existing workers of 575 in factory. 

 Therefore, deduction under section 80JJAA would be Rs.6,00,000, being 30% ×  

Rs. 20,00,000.  

 No deduction is allowable under section 80JJAA in respect of additional salaries 

paid to new employees working in a place other than a factory (registered office, in 

this case). 

Note - It is logical to assume that the additional wages of Rs. 20 lakh and salaries of   

Rs. 8 lakh have been debited to profit and loss account. Hence, no further 

adjustment is required to be made regarding such wages and salaries while 

computing business income. 

3. (a)  Section 2(15) defines ―charitable purpose‖ to include relief of the poor, education, 

yoga, medical relief, preservation of environment (including watersheds, forests and 

wildlife) and preservation of monuments or places or objects of artistic or historic 

interest and the advancement of any other object of general public utility. However, 
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the ―advancement of any other object of general public utility‖ shall not be a 

charitable purpose, if the institution is carrying on any activity in the nature of trade, 

commerce or business, or any activity of rendering any service in relation to any 

trade, commerce or business, for a cess or fee or any other consideration, 

irrespective of the nature of use or application, or retention, of the income derived 

from such activity. 

Since yoga has been specifically included in the definition of ―charitable purpose‖ 

by the Finance Act, 2015 with effect from A.Y.2016-17, it would no longer fall under 

the residual clause ―advancement of any other object of general public utility‖. 

Therefore, an institution having yoga as its main object would not be subject to the 

restrictions which are applicable to the ―advancement of any other object of general 

public utility‖. Such institution would continue to retain its ―charitable‖ status, even if 

it derives income from an activity in the nature of trade.  

However, if an institution having its main object as ―advancement of any other 

object of general public utility‖ derives income from an activity in the nature of trade 

during a financial year, it would lose its ―charitable‖ status for that year, even if it 

applies such income for its main objects.  

It may be noted that if the receipts from such activity does not exceed  20% of the 

total receipts in that year, then, the institution would not lose its ―charitable‖ status, 

even its main object is ―advancement of any other object of general public utility‖ , 

provided such activity is undertaken in the course of actual carrying out of such 

advancement of any other object of general public utility.  

In this case, the receipts from such activity are 25% of total receipts.  Hence, the 

institution will lose its charitable status and will not get the benefit of tax exemption 

under section 11 or 12 in the P.Y.2015-16, even if it applies such receipts for its 

main object and irrespective of whether the registration issued is cancelled or not.  

(b) Computation of total income of Mrs. Arpita for the A.Y.2016-17 

 Particulars Rs.  

A Long term capital gains  1,91,50,000 

 Less: Deduction under section 54 [See Note 1 below] _50,00,000 

  1,41,50,000 

 Less: Deduction under section 54EC [See Notes 2 & 3 
          below] 

_50,00,000 

 Long term capital gain  91,50,000 

B Income from Other Sources [Interest on fixed deposit]       32,000 

 Total Income  91,82,000 
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As per section 112, in case of an individual, being a resident where her total income 

includes long-term capital gain and other income, the tax payable on the total 

income is the aggregate of the amount of income tax on long-term capital gains  

@ 20% and the amount of income tax on the total income as reduced by the amount 

of long term capital gain, had the total income so reduced been her total income.  

However, the unexhausted basic exemption limit can be exhausted against long-

term capital gains, and tax would be leviable on the balance long-term capital gains 

@ 20%.  Therefore, the basic exemption limit of Rs. 2,50,000 should be first 

adjusted against other income of  Rs. 32,000 and the unexhausted basic exemption 

limit of Rs. 2,18,000 should be adjusted against the long-term capital gains of  

Rs. 91,50,000. The balance long-term capital gains of Rs. 89,32,000 would be 

taxable@20% plus education cess@2% and secondary and higher education 

cess@1%. Therefore, the tax payable by the assessee would be Rs. 18,39,992. 

Notes:  

(1) Section 54 provides that exemption thereunder can be availed in respect of 

investment made in one residential house situated in India. Therefore,  

Mrs. Arpita cannot avail exemption under section 54 in respect of investment in 

house property situated outside India at Dubai.  

 The next issue is whether Mrs. Arpita can claim exemption under section 54 in 

respect of Rs. 50 lakhs invested in two flats situated next to each other in 

Lucknow, where necessary modification has been effected to use the same as 

a single house.  On this issue, the Karnataka High Court in CIT v. D. Ananda 

Basappa (2009) 309 ITR 329 observed that where the assessee had shown 

that the flats were situated side by side and the builder had also certified that 

he had effected modification of the flats to make them as a single house by 

constructing a door between the apartments, it was immaterial that the flats 

were purchased through different sale deeds from two different buyers. The 

Court observed that these were not the grounds to hold that the assessee did 

not have the intention to purchase the two flats to be used as one house. The 

Court held that the assessee was entitled to exemption under section 54 in 

respect of purchase of both the flats to form one residential house.  

 Therefore, in this case, Mrs. Arpita can avail exemption in respect of 

investment of Rs. 50 lakhs in purchase of two flats situated next to each other 

in Lucknow, since necessary modification has been effected to use the two 

flats as a single house property.  Also, she has made the investment in 

purchase of two flats within the stipulated period of two years after the date of 

transfer. 

(2) In order to claim exemption under section 54EC, the assessee has to invest in 

specified bonds of RECL or NHAI within a period of 6 months from the date of 

transfer of the asset.  
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(3) However, investments in such bonds by an assessee during any financial year 

cannot exceed Rs. 50 lakhs. 

 Further, second proviso to section 54EC(1) also provides that the investment 

made by an assessee in bonds of NHAI/RECL, out of capital gains arising from 

transfer of one or more original assets, during the financial year in which the 

original asset or assets are transferred and in the subsequent financial year 

should not exceed Rs. 50 lakhs. 

 In this case, Mrs. Arpita has invested Rs. 35 lakhs in bonds of NHAI in the 

F.Y.2015-16 and Rs. 45 lakhs in bonds of RECL in the F.Y.2016-17, both 

within six months from the date of transfer. However, since the amount of 

investment made during the financial year in which asset transferred and in the 

subsequent financial year cannot exceed Rs. 50 lakhs, she is eligible to claim 

exemption of only Rs. 50 lakhs under section 54EC. 

(c) (i) Computation of total income of the investment funds for A.Y.2016-17 

Particulars 
M N O 

Rs. 

Business Income Nil 3,00,000 Nil 

Capital Gains [Exempt under section 
10(23FBA)] 

- - -  

Income from other sources [Exempt under 
section 10(23FBA)] 

- - - 

Total Income Nil 3,00,0001 Nil 

Computation of total income of a unit holder of the investment funds for 

A.Y.2016-17 

Particulars 
M N O 

Rs.  

Business Income [Exempt under section 
10(23FBB)] 

- - - 

Capital Gains [Rs.12,00,000/30, 
Rs.18,00,000/30, Nil] 

40,000 60,000 - 

Income from other sources [Rs. 6,00,000/30, 
Rs.7,20,000/30, (Rs. 9,00,000 - Rs. 
1,50,000)/30] 

20,000 24,000 25,000 

Total Income 60,000 84,000 25,000 

                                                           
1
 The total income of Investment Fund M would be chargeable to tax@30% since the fund is a LLP. 
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 Notes:   

1. As per section 10(23FBA), income other than profits and gains of 

business or profession is exempt in the hands of the Investment fund. 

Such income is taxable in the hands of the unit holders as if he had 

directly made the investment. Section 115UB(3) provides the nature of 

such income from Investment Fund in the hands of unit holders2. 

2. Income under the head ―Profits and gains of business or profession‖ is 

taxable in the hands of the Investment Fund.  Hence, such income is 

exempt in the hands of the unit holders as per section 10(23FBB).  

(ii) Where in any previous year, the net result of  computation of total income of the 

investment fund [without providing for exemption under section 10(23FBA)] is a 

loss under any head of income and such loss cannot be or is not wholly set -off 

against income under any other head of income of the said prev ious year, 

then, the same has to be carried forward for set-off as per Chapter VI at the 

Fund level. Consequently, the loss incurred by the Investment Fund under any 

head of income cannot be passed on to the investors.  

 Accordingly, in case of Investment Fund O, the business loss of  

Rs. 1,50,000 has to be set-off against income from other sources of  

Rs. 9,00,000. The balance income of Rs. 7,50,000 is taxable in the hands of 

the unit holders.  Loss of Rs. 4,50,000 under the head ―Capital gains‖ cannot 

be set-off against income from other sources. The same has to be carried 

forward by Investment Fund O for set-off against income under the head 

―Capital gains‖ in the A.Y.2017-18. 

(iii) Dividend distribution tax leviable under Chapter XII -D and tax on distributed 

income leviable under Chapter XII-E would not apply to income paid by an 

Investment Fund to its unit holders.  Therefore, no distribution tax is payable 

by the Investment Funds on income distributed to its unit holders.  

(iv) Section 115UB(6) provides that if the income accruing or arising to, or received 

by, an Investment Fund, during a previous year is not paid or credited to the 

unit-holders, it shall be deemed to have been credited to the account of the 

unit-holder on the last day of the previous year in the same proportion in which 

such person would have been entitled to receive the income had it been paid 

in the previous year.  

 Therefore, income chargeable to tax in the hands of unit holders would not 

undergo a change, even if the Investment Funds do not distribute the entire 

                                                           
2 As per section 115UB(3), the income paid or credited by the Investment Fund shall be deemed to be of the same 

nature and in the same proportion in the hands of the unit holder as if it had been received by, or had accrued or arisen 

to, the Investment Fund. 
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income earned by them during the P.Y.2015-16 to the unit holders by 

31.3.2016.    

4. (a) Under section 2(22)(e), any payment by a closely-held company by way of loan or 

advance to its shareholder, being a person who is the beneficial owner of shares, 

holding not less than 10% of the voting power, is deemed as dividend to the extent 

to which the company possesses accumulated profits.  

 Therefore, in order to attract the deeming provisions under section 2(22)(e), the 

recipient of loan should be a registered shareholder as well as the beneficial owner 

of shares. 

 Accordingly, in this case, Rs. 50,000 (i.e., loan to the extent of accumulated profits 

of Moon Ltd.) would be deemed as dividend in the hands of Mrs. Sharma, who holds 

15% equity shares in Moon Ltd., under section 2(22)(e).  

 Thereafter, the clubbing provisions under section 64(1)(iv) would be attracted, as 

per which, income as arises, directly or indirectly, from asset transferred to spouse, 

otherwise than for adequate consideration, would be included in the hands of the 

transferor. 

If the assets so transferred are shares in a company, the loan taken from the 

company is deemed as dividend income of the shareholder under section 2(22)(e) 

to the extent to which the company possesses accumulated profits. Thus, on 

account of this deeming provision, such loan is treated as income arising from the 

shares.   It was so held by the Madras High Court in CIT v. Vimalan (A.) (1975) 98 

ITR 529. 

Accordingly, as per section 64(1)(iv), such income arising in the hands of the 

shareholder, Mrs. Sharma,  by virtue of section 2(22)(e) (i.e., deemed dividend of 

Rs. 50,000) would be included in the total income of Mr. Sharma, who had 

transferred the said shares to Mrs. Sharma without consideration. 

(b)  The interest income from deposit in the bank is assessable under the head ―Income 

from Other Sources‖. The deduction admissible against this income is any 

expenditure (not being in the nature of capital expenditure) laid out or expended 

wholly and exclusively for the purpose of making or earning such income. However, 

the interest paid on the borrowing of Rs. 5 Lacs does not fall in this category. This 

has been held by the Supreme Court in CIT v. Dr. V. Gopinathan (2001) 248 ITR 

449. In that case, the Supreme Court observed that the interest received by the 

assessee from the bank on a fixed deposit is income in his hands and there could 

be no deduction there from unless there is a law permitting such deduction. The 

interest on a loan taken by the assessee on the security of the fixed deposit would 

not go to reduce the income by way of interest on the fixed deposit as there is no 

provision for deduction of such interest on the loan.  
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Therefore, in this case, the full sum of Rs. 80,000 will be liable to tax under the 

head ―Income from Other Sources‖.  

Note: In case the assessee had deposited business funds and availed loan against 

such deposit for business use of such loan, the interest on loan against deposit is 

eligible for deduction.  

(c)  Section 10(38) exempts long term capital gain arising from transfer of equity shares 

in a company or a unit of an equity oriented fund, if such transfer has been 

subjected to securities transaction tax. Hence, the capital gain / capital loss will 

have no tax implication.  

In this case, the assessee has suffered a loss of Rs. 10,000 by selling eligible 

equity shares. It is settled principle that the loss arising from an exempt source is 

not eligible for set off against income arising from a taxable source. In the case of  

CIT v. Thiagarajan. S.S (1981) 129 ITR 115 (Mad), the Madras High Court held that 

loss incurred by an assessee from an exempted source, cannot go to set off income 

from a taxable source. In view of the same, the set off in the instant case is not 

permissible. 

(d) Section 78(2) provides that where a person carrying on any business or profession 

has been succeeded in such capacity by another person, otherwise than by 

inheritance, then the successor is not entitled to carry forward and set -off the loss of 

the predecessor against his income.  This implies that the only exception is when 

the business passes on to another by inheritance. 

The Apex Court, in CIT v. Madhukant M. Mehta (2001) 247 ITR 805, has held that 

where the business is succeeded by inheritance, the legal heirs are entitled to the 

benefit of carry forward of the loss of the predecessor.  Even if the legal heirs 

constitute themselves as a partnership firm, the benefit of carry forward and set off 

of the loss of the predecessor should be made available to the firm. 

In this case, the business of Mohit was continued by his legal heirs after his death 

by constituting a firm.  Hence, the exception contained in section 78(2) along with 

the decision of the Apex Court discussed above, would apply in this case. 

Therefore, the firm is entitled to carry forward the business loss of Rs. 2 Lacs of 

Mohit. 

5. (a) As per section 80AC, while computing the total income of an assessee of a previous 

year (P.Y. 2015-16, in this case) relevant to any assessment year (A.Y. 2016-17, in 

this case), any deduction is admissible, inter alia, under section 80-IA, such 

deduction shall not be allowed unless it furnishes a return of income for such 

assessment year on or before the due date specified in section 139(1).  

Since the turnover of the partnership firm M/s. Xerox has exceeded Rs. 100 lakhs in 

the previous year 2015-16, it would be subject to audit under section 44AB, in which 
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case the due date of filing its return of income for A.Y.2016-17 would be  

30th September, 2016 as per section 139(1). 

Computation of total income and tax liability of M/s. Xerox for A.Y.2016-17 

 I. Where the firm files its return of income on 30 th September 2016: 

Particulars Rs.  
in lakhs 

Gross Total Income 420.00 

Less: Deduction under section 80-IA 340.00 

Total Income _80.00 

Tax liability@30% 24.00 

Add: Education cess@2% and secondary and higher education 
cess@1% 

  0.72 

Regular income-tax payable 24.72 

Computation of Alternate Minimum Tax payable [Section 115JC]   

Total Income 80.00 

Add:  Deduction under section 80-IA 340.00 

Adjusted Total Income  420.00 

Alternate Minimum Tax (AMT) @ 18.5% on Rs. 420 lakhs 77.70 

Add: Surcharge@12% (Since adjusted total income > Rs.  1 crore)    9.32 

 87.02 

Add: Education cess@2% and SHEC@1%   2.61 

Total tax payable (AMT) 89.63 

Since the regular income-tax payable by the firm is less than the alternate minimum 

tax payable, the adjusted total income shall be deemed to be the total income of the 

firm for P.Y.2015-16 and it shall be liable to pay income-tax on such total 

income@18.5% [Section 115JC(1)]. Therefore, the tax payable for the A.Y.2016-17 

would be Rs. 89.63 lakhs. 

Tax credit for Alternate Minimum Tax [Section 115JD] Rs. 
in lakhs 

Total tax payable for A.Y.2016-17 (Alternate Minimum Tax) 89.63 

Less: Regular income-tax payable  24.72 

To be carried forward for set-off against regular income-tax 
payable (upto a maximum of ten assessment years). 

64.91 
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II. Where the firm files its return of income in December 2016: 

 Where the firm files its return in December, 2016, it would be a belated return 

under section 139(4).  Consequently, as per section 80AC, deduction under 

section 80-IA would not be available. In such circumstances, the gross total 

income of Rs. 420 lakhs would be the total income of the firm.  

Particulars Rs. 
in lakhs 

Income-tax@30% of Rs. 420 lakhs 126.00 

Add: Surcharge@12% (since total income exceeds Rs. 100 lakhs)  _15.12 

Income-tax (plus surcharge) 141.12 

Add:  Education cess@2% and SHEC@1%     4.23 

Total tax liability 145.35 

Right course of action to minimize tax liability 

 The right course of action to minimize tax liability would be to file the return of 

income under section 139(1) on or before the due date 30.9.2016 and claim 

deduction under section 80-IA.  In such a case, the firm can claim deduction of Rs. 

340 lakhs under section 80-IA.  Thereafter, consequent to the clarifications 

obtained, if any change is required, it can file a revised return under section 139(5) 

within 31.3.2018 (i.e., within one year from the end of A.Y.2016-17) which would 

replace the original return filed under section 139(1).  A return filed under section 

139(1) [i.e., on or before the due date of filing return of income] can only be revised 

under section 139(5).  A belated return filed under section 139(4)  cannot be revised. 

 If the firm files the return of income under section 139(1) on or before 30.9.2016, its 

tax liability would stand reduced to Rs. 89.63 lakhs, as against Rs. 145.35 lakhs to 

be paid if return is furnished after due date. Further, it would also be eligible for tax 

credit for alternate minimum tax under section 115JD to the extent of Rs. 64.91 

lakhs. Therefore, the firm is advised to file its return of income on or before 

30.9.2016. 

 (b) (i) As per the third proviso to section 147, the Assessing Officer may assess or 

reassess such income, other than the income involving matters which are the 

subject matters of any appeal, reference or revision, which is chargeable to tax 

and has escaped assessment.  The doctrine of partial merger would apply in 

this case.  

 Therefore, even when an appeal is pending before Commissioner (Appeals), 

the Assessing Officer can initiate reassessment proceedings in respect of 

income chargeable to tax which has escaped assessment, provided such 

income is not the subject matter of the appeal before the Commissioner 

(Appeals) i.e., such income which has escaped assessment does not form part 
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of the additions of Rs.15 lakhs to the returned income, which is the subject 

matter of appeal. 

(ii) As per section 154(1A), the Assessing Officer can pass an order under 154(1) 

to rectify a mistake apparent from the record, provided the rectification is in 

relation to a matter, other than the matter which has been considered and 

decided in the appeal before Commissioner (Appeals). The doctrine of partial 

merger holds good for section 154 also. 

 Since the issue under consideration in this case relates to rectification of a 

mistake in respect of a matter which is not the subject matter of appeal, the 

Assessing Officer can pass an order under section 154 for rectification of the 

same provided the same is a mistake apparent from the record.  

(iii) As per section 264(4), the Commissioner shall not revise any order under 

section 264, where such order has been made the subject of an appeal to the 

Commissioner (Appeals).  Thus, the concept of total merger would apply in the 

case of section 264.  

 Therefore, under section 264, the Commissioner cannot revise an order which 

is pending before the Commissioner (Appeals), even if the revision pertains to 

a matter, other than the matter(s) covered in the appeal.  

6. (a) As per section 147, the Assessing Officer may assess or reassess such income and 

also any other income chargeable to tax which has escaped assessment and which 

comes to his notice in the course of proceedings under that section. 

 The issue under consideration is whether the Assessing Officer can make an 

assessment on the basis of an issue which came to his notice during the course of 

assessment, when the issues, which originally formed the basis of issue of notice 

under section 148, were dropped in its entirety. 

There are two different views in this regard. One view is based on the Delhi High 

Court ruling in Ranbaxy Laboratories Ltd. v. CIT (2011) 336 ITR 136.  Another view is 

based on the Punjab & Haryana High Court ruling in CIT v. Mehak Finvest P Ltd 

(2014) 367 ITR 769. 

The Delhi High Court, in Ranbaxy Laboratories Ltd. v. CIT (2011) 336 ITR 136 , 

observed that the words ―and also‖ used in section 147 are of wide amplitude.  The 

language of the section is indicative of the position that the assessment or 

reassessment must be of the income, in respect of which the Assessing Officer has 

formed a ‗reason to believe‘ for the issue of notice under section 148 and also in 

respect of any other income which comes to his notice subsequently during the 

course of the proceedings as having escaped assessment. The correct 

interpretation, therefore, would be to regard the words 'and also' as being 

―conjunctive and cumulative with‖ and not ―in alternative to‖ the first part of the 

sentence, namely, ―the Assessing Officer may assess and reassess such income‖.  

© The Institute of Chartered Accountants of India



 

17 

If the income, the escapement of which was the basis of the formation of the 

―reason to believe‖, is not assessed or reassessed, it would not be open to  the 

Assessing Officer to independently assess only that income which comes to his 

notice subsequently in the course of the proceedings under the section as having 

escaped assessment. If he intends to do so, a fresh notice under section 148 would 

be necessary. 

Considering the rationale of the Delhi High Court ruling, the action of the Assessing 

Officer in passing a reassessment order under section 147 by making additions on 

account of disallowances under section 40A(2) in respect of other expenses, when 

the original ―reasons to believe‖ ceased to exist,  is not valid.  

However, the Punjab & Haryana High Court, in Mehak Finvest P Ltd.’s case, 

expressed a different view on this issue, based on Explanation 3 to section 147, 

which clarifies that the Assessing Officer may, for the purpose of assessment or 

reassessment under this section, assess or reassess the income in respect of any 

issue, which has escaped assessment, and such issue comes to his notice 

subsequently in the course of the proceedings under this section, notwithstanding 

that the reasons for such issue have not been included in the reasons recorded 

under section 148(2). The High Court noted that Explanation 3 to section 147 

nowhere postulates or contemplates that the Assessing Officer cannot make any 

additions on any other ground unless some addition is made on the basis of the 

original ground for which reassessment proceeding was initiated.  It cited the 

dismissal of special leave petition (SLP) against the High Court ruling in Majinder 

Singh Kang’s case by the Supreme Court on 19.08.2011 as the binding precedent.   

The Punjab & Haryana High Court, accordingly, held that even though no addition is 

made on the original grounds which formed the basis of initiation of reassessment 

proceedings, the Assessing Officer is empowered to make additions on another 

ground for which reassessment notice might not have been issued but which came 

to his notice subsequently during the course of proceedings for reassessment  

If the rationale of the Punjab & Haryana High Court ruling is applied to the case on 

hand, the action of the Assessing Officer in passing a reassessment order under 

section 147 by making additions on account of disallowance under section 40A(2) in 

respect of other expenses, when the original ―reasons to believe‖ ceased to exist, is 

valid. 

Note – The question can be answered on the basis of the rationale of the Delhi 

High Court ruling in Ranbaxy Laboratories’ case or the Punjab and Haryana High 

Court ruling in Mehak Finvest P Ltd.’ s case. 

(b) Under section 263(1), if the Principal Commissioner or Commissioner considers that 

any order passed by the Assessing Officer is erroneous in so far as it is 

prejudicial to the interests of the Revenue, he may, after giving the assessee an 

opportunity of being heard and after making an enquiry, pass an order enhancing or 

© The Institute of Chartered Accountants of India



18 

modifying the assessment made by the Assessing Officer or cancelling the 

assessment and directing fresh assessment. 

Explanation 2 has been inserted by the Finance Act, 2015 with effect from 1 st June, 

2015 to provide that an order passed by the Assessing Officer shall be deemed to 

be erroneous in so far as it is prejudicial to the interests of the Revenue, if, in the 

opinion of the Principal Commissioner or Commissioner,— 

(1) the order is passed without making inquiries or verification which should have 

been made; 

(2) the order is passed allowing any relief without inquiring into the claim;  

(3) the order has not been made in accordance with any order, direction or 

instruction issued by the CBDT under section 119;  

(4) the order has not been passed in accordance with any decision which is 

prejudicial to the assessee, rendered by the jurisdictional High Court or 

Supreme Court in the case of the assessee or any other person.  

 (c) (i) Deduction under section 80JJAA is available where the gross total income of 

an assessee includes any profits and gains derived from manufacture of goods 

in a factory and the assessee has employed new regular workmen in such 

factory in the previous year.  The deduction shall be 30% of additional wages 

(i.e., wages paid to new regular workmen in excess of 50 workmen employed 

by the assessee in such factory during the previous year). However, in case of 

an existing factory, no deduction shall be allowed if the increase in the number 

of regular workmen employed during the year is less than 10% of the existing 

number of workmen employed in such factory as on the last day of the 

preceding year.  

 It may be noted that the deduction under section 80JJAA would be allowable 

for three assessment years including the assessment year relevant to the 

previous year in which such employment is provided. 

 In this case, Flower Ltd. is eligible for deduction under section 80JJAA for 

A.Y.2016-17 since its gross total income includes profits and gains derived 

from the manufacture of goods in a factory and it has employed new regular 

workmen in its factory in the P.Y.2015-16 in excess of 10% of existing number 

of workmen as on 31.3.2015.  

 New regular workmen employed during the P.Y.2015-16 = 55 [See Working 

Note below] 

 Existing workmen as on 31.3.2015 = 500 

 New regular workmen is in excess of 10% of existing workmen as on 

31.3.2015.   
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 The deduction under section 80JJAA would be 30% of additional wages paid to 

the new regular workmen employed by it in such factory during the previous 

year.  

 Additional wages = Rs. 4,000 per month ×11 months × 55 workmen  

= Rs. 24,20,000 

 Deduction under section 80JJAA = 30% of Rs. 24,20,000 = Rs. 7,26,000. 

 Working Note: 

Number of new regular workmen  

Particulars No. of workmen 

Total number of workmen employed during the year  135 

Less:   Casual workmen employed during the year 35  

 Workmen employed through contract labour 20  

 Workmen employed for a period of less than 
300 days during the P.Y.2015-16 (workmen 
employed on 31.7.2015 and 21.8.2015) 

 

 

_25 

 

 

_80 

Total number of new regular workmen employed 
during the P.Y.2015-16 

 _55 

 ―Regular workman‖ does not include a casual workman or a workman 

employed through contract labour or any other workman employed for a period 

of less than 300 days during the previous year. 

 Note – In respect of new regular workmen employed in the P.Y. 2011-12, 

deduction under section 80JJAA would have been allowed for three 

assessment years i.e., A.Y.2012-13 to A.Y.2014-15. Likewise, in respect of 

new regular workmen employed in the P.Y.2012-13, deduction under section 

80JJAA would have been allowed for three assessment years i.e., A.Y.2013-14 

to A.Y.2015-16. 

7. (a) (i) The services of Event Managers in relation to sports activities alone have  been 

notified by the CBDT as ―professional services‖ for the purpose of section 

194J. In this case, payment of Rs. 5 lacs was made to an event management 

company for organization of a debate competition.  Hence, the provisions of 

section 194J are not attracted. 

 However, TDS provisions under section 194C relating to contract payments 

would be attracted and consequently, tax has to be deducted @ 2% under 

section 194C. The tax deductible under section 194C would be Rs. 10,000, 

being 2% of Rs. 5 lacs. 
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(ii) Section 194D requires deduction of tax at source @10% from insurance 

commission.  

 Reinsurance is different from insurance since there is no direct contractual 

relationship between the person insured and the re-insurer.   

 In order to attract section 194D, the commission or any other payment covered 

under the section should be a remuneration or reward for soliciting or 

procuring the insurance business. The insurance companies do not procure 

business for the reinsurance company nor does the reinsurer pay commission 

or other payment for soliciting the business from the insurance companies. 

Therefore, section 194D has no application. 

 Hence, when profit commission is paid by a reinsurance company to an 

insurance company, after the expiry of the term of insurance,  in respect of 

cases where there is no claim during the operation of the reinsurance treaty, 

tax deduction under section 194D is not attracted. 

(iii) Section 194J provides for deduction of tax at source @10% on any 

remuneration or fees or commission, by whatever name called, paid to a 

director, which is not in the nature of salary in respect of which tax is 

deductible at source under section 192. 

 Hence, tax is to be deducted at source under section 194J @10% by PQR Pvt. 

Ltd. on the commission of Rs. 2,25,000 paid to Kamal, a part-time director. 

The tax deductible under section 194J would be Rs. 22,500, being 10% of  

Rs. 2,25,000. 

(b)  Section 292B provides that no return of income, assessment, notice or summons 

furnished or made or issued or taken in pursuance of any of the provisions of the 

Income-tax Act, 1961 shall be invalid or deemed to be invalid merely by reason of 

any mistake, defect or omission in such return of income, assessment or notice etc., 

if such return of income, assessment, notice, summons etc. is in substance and 

effect in conformity with or according to the intent and purpose of the Act.  

Therefore, a clerical mistake cannot invalidate an otherwise valid assessment. 

Thus, the typographical error in the assessment order as to assessment year and 

previous year does not make the same invalid unless established otherwise. 

Accordingly, the action of the CIT(Appeals) in not accepting the claim of the 

assessee is valid. 

(c) The matter relates to the admission or rejection of the application filed  before the 

Authority for Advance Rulings on the ground specified in clause (i) of the first 

proviso to section 245R(2). The said clause provides that the Authority shall not 

allow the application where the question raised in the application is already pending 

before any income-tax authority or Appellate Tribunal or any court.  
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In this case, no application had been filed or contention urged by the applicant 

foreign company, namely Trust Lime Co., before any income-tax authority/Appellate 

Tribunal/court, raising the question raised in the application filed with AAR.  

However, one of the Indian companies, namely, Tight Ltd., had raised the question 

before the Assessing Officer, not on the applicant‘s behalf or with a view to benefit 

the applicant, but only to safeguard its own interest, as it had a statutory duty to 

deduct the proper amount of tax from payments made to the foreign company.  

Although the question raised pertains to one of the payments made or to be made 

to the non-resident applicant, it was not one pending determination before any 

income-tax authority in the applicant‘s case.   

Therefore, as held in Ericsson Telephone Corporation India AB v. CIT (1997) 224 ITR 

203 (AAR), the application filed by the Indian company, Tight Ltd., before the 

Assessing Officer cannot be treated to have been filed by the foreign company, 

Trust Lime Co.  

Hence, the rejection of the application of Trust Lime Co. by the AAR on the ground 

that the question raised in the application is already pending before an income-tax 

authority is not justified.  

 

© The Institute of Chartered Accountants of India




