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SUGGESTED ANSWERS/HINTS 

1. (a)  Computation of total income of Mr. Murli for A.Y.2015-16 

Particulars Rs. 
Salaries 32,00,000 
Capital gains [See Working Note below] 17,00,600 
Interest on fixed deposits 2,00,000 
Gross Total Income 51,00,600 
Less:   Deductions under Chapter VI-A  
 Under section 80C – PPF 1,50,000  
 Under section 80D – Mediclaim premium 14,000 1,64,000 
Total Income 49,36,600 
Tax on total income: Rs. 
Tax on long-term capital gains [20% of  Rs. 16,50,600] 3,30,120 
Tax on other income of Rs. 32,86,000 [Rs. 49,36,600 -  
Rs. 16,50,600] 

8,10,800 

 11,40,920 
Add: Education cess@2% and SHEC@1% 34,228 
 11,75,148 

Working Note – Computation of Capital Gains chargeable to tax for A.Y. 2015-16 

 Particulars Rs. 
(1) Residential house  
 Gross Sale consideration 2,00,00,000 
 Less: Indexed cost of acquisition [Rs. 31,12,000 × 1024/389] 81,92,000 
  1,18,08,000 
 Less: Exemption under section 54  
 Investment in one residential house [See Note 1] 52,00,000 
 Investment in bonds of NHAI/RECL [See Note 2] 50,00,000 
 Long-term capital gains taxable@20% under section 112 16,08,000 
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(2) 
& 
(4) 

Listed equity shares and units of equity oriented fund 
Capital gains on sale of listed equity shares and units of 
equity oriented fund held for more than 12 months is a long-
term capital gain exempt under section 10(38). 

 
Nil 

(3) Unlisted shares  
 Sale consideration 1,25,000 
 Less: Cost of acquisition  75,000 
 Short-term capital gains taxable at normal rates of tax              

[See Note 3] 
50,000 

(5) Units of debt-oriented fund  
 Sale consideration 1,45,000 
 Less:  Indexed cost of acquisition [Rs. 63,200 × 1024/632] 1,02,400 
 Long-term capital gains taxable at 20% u/s 112  

[See Notes 3 & 4] 
42,600 

 
Taxable Capital Gains:  Rs. 
Long-term capital gains taxable@20% u/s 112 [(1) + (5)] 16,50,600 
Short-term capital gains taxable at normal rates [3] 50,000 
 17,00,600 

Notes: 
(1) Section 54 has been amended by the Finance (No.2) Act, 2014 to provide that 

the exemption thereunder is available in respect of investment made in one 
residential house situated in India.  In this case, it is more beneficial for       
Mr. Murali to avail the exemption under section 54 in respect of residential flat 
at Pune, since the cost of the Pune flat is higher than the cost of the Madurai 
flat. 

(2) Section 54EC provides for exemption of capital gains invested in bonds of 
NHAI and RECL within a period of six months from the date of transfer. The 
maximum deduction thereunder in respect of investment in such bonds, out of 
capital gains arising from transfer of one or more capital assets during a 
financial year, would be restricted to Rs. 50 lakhs, irrespective of whether the 
investment is made in the same financial year or in the subsequent financial 
year or both.  Therefore, in this case, the deduction under section 54EC would 
be restricted to Rs. 50 lakhs, even though the aggregate investment in eligible 
bonds within a period of six months is Rs. 70 lakhs. 

(3) With effect from A.Y.2015-16, units of debt oriented fund and unlisted shares 
would qualify as a long-term capital asset only if they are held for a period of 

© The Institute of Chartered Accountants of India



 

3 

more than 36 months.  Since unlisted shares are held for a period of less than 
36 months, the gain arising therefrom is a short-term capital gain chargeable to 
tax at normal rates.  Since the units of debt-oriented fund are held for more 
than 36 months, the gain arising therefrom is a long-term capital gain 
chargeable to tax@20%. 

(4) Further, the benefit of concessional rate of 10% on long-term capital gains 
(without indexation) would not be available to units of a debt-oriented fund and 
unlisted shares with effect from A.Y.2015-16. 

(b)   Computation of Book Profit of Milestone Ltd. under section 115JB 

Particulars Rs. Rs. 
Net Profit as per Profit & Loss Account  1,70,00,000 
Add: Net Profit to be increased by the following 
amounts as per Explanation 1 to section 115JB  

  

Income-tax paid or payable or provision therefor   
Provision for income-tax Rs. 14,00,000   
Dividend distribution tax Rs. 2,00,000 16,00,000  
Provision for deferred tax 9,00,000  
Transfer to General Reserve 6,00,000  
Provision for diminution in the value of 
investment 

2,00,000  

Dividend paid or proposed   
Proposed dividend Rs. 5,00,000   
Preference dividend Rs. 3,00,000 8,00,000  
Expenditure to earn income exempt u/s 10 [except 
section 10(38)] 

  

Expenditure to earn agricultural income [Exempt u/s 
10(1)] 

2,00,000  

Depreciation 18,00,000 61,00,000 
  2,31,00,000 
Less:  Net Profit to be reduced by the following 
amounts as per Explanation 1 to section 115JB 

  

Amount credited to profit and loss A/c from Special 
Reserve 

3,00,000  

Depreciation (excluding depreciation on account of  
revaluation of fixed assets) (i.e., Rs. 18,00,000 –  
Rs. 4,00,000) 

14,00,000  
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Amount credited to profit and loss account from 
revaluation reserve (to the extent of depreciation on 
revaluation) 

4,00,000  

Brought forward business loss or unabsorbed 
deprecation as per books of account, whichever is 
less taken on cumulative basis  

9,00,000  

Income exempt u/s 10 [except section 10(38)]   
Agricultural Income [since it is exempt under section 
10(1)] 

5,00,000 35,00,000 

Book Profit  1,96,00,000 
 

Computation of tax liability of  Milestone Ltd. for A.Y.2015-16 
Particulars Rs. Rs. 

18.5% of book profit   36,26,000 
Add: Surcharge@5% (since total income > Rs. 1 
crore but less than Rs. 10 crore) 

  
1,81,300 

  38,07,300 
Add:   Education cess @ 2% 76,146  
          Secondary and higher education cess @ 1% 38,073 1,14,219 
Tax  liability  on  book  profit  under  section 115JB  39,21,519 
   
Total income computed as per the provisions of 
the Income-tax Act, 1961 

1,00,00,000  

Tax payable @ 30%  30,00,000 
Add:  Education cess @2% 60,000  
         Secondary and higher education cess @1% 30,000 90,000 
Tax Payable as per the Income-tax Act, 1961  30,90,000 

 In case of a company, it has been provided that where income-tax payable on total 
income computed as per the provisions of the Act is less than 18.5% of book profit, 
the book profit shall be deemed as the total income and the tax payable on such 
total income shall be 18.5% thereof plus surcharge, if applicable, plus education 
cess @2% and secondary and higher education cess @1%.  Accordingly, in this 
case, since income-tax payable on total income computed as per the provisions of 
the Act is less than 18.5% of book profit, the book profit of Rs. 1,96,00,000 is 
deemed to be the total income and income-tax is payable @ 18.5% thereof plus 
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surcharge@5% plus education cess @2% and secondary and higher education 
cess @1%.  The tax liability, therefore, works out to Rs. 39,21,519.  

 Section 115JAA provides that where tax is paid in any assessment year in relation 
to the deemed income under section 115JB(1), the excess of tax so paid, over and 
above the tax payable under the other provisions of the Income-tax Act, 1961,  will 
be allowed as tax credit in the subsequent years. The tax credit is, therefore, the 
difference between the tax paid under section 115JB(1) and the tax payable on the 
total income computed in accordance with the other provisions of the Act.  

Particulars Rs.  
Tax on book profit under section 115JB  39,21,519 
Less: Tax on total income computed as per the other provisions of 
the Act 

30,90,000 

Tax credit to be carried forward  8,31,519 

This tax credit is allowed to be carried forward for ten assessment years succeeding 
the assessment year in which the credit became allowable. Such credit is allowed to 
be set off against the tax payable on the total income in an assessment year in 
which the tax is computed in accordance with the provisions of the Act, other than 
section 115JB, to the extent of excess of such tax payable over the tax payable on 
book profits in that year. 
Notes: 
(1) Securities transaction tax does not form part of income-tax and hence, should 

not be added back to net profit for computing book profit. 
(2) Provision for gratuity based on actuarial valuation is a provision for meeting an 

ascertained liability.  Therefore, it should not be added back for computing 
book profit. 

(3) Long-term capital gains on sale of equity shares through a recognized stock 
exchange on which securities transaction tax (STT) is paid is exempt under 
section 10(38). One of the adjustments to the book profit is that exempt 
income under section 10, which is credited to profit and loss account, would be 
deducted in arriving at the book profit.  However, deduction of such long-term 
capital gains is not allowed for computing book profit.  Consequently, 
expenditure to earn such income should not be added back to arrive at the 
book profit. Section 10(38) also provides that such long term capital gain of a 
company shall be taken into account in computing the book profit and income-
tax payable under section 115JB. 
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2.              Computation of Total Income of Seed Ltd. for the A.Y.2015-16 
Particulars Amount (Rs.) 

Profits and Gains from Business and Profession   
Net profit as per profit and loss account  5,00,00,000 
Add: Items debited but to be considered separately 
or to be disallowed 

  

Depreciation provided on straight line basis (Note 1) 30,00,000  
Disallowance under section 40A(3) for payment 
exceeding Rs. 20,000 made in cash for purchases & 
expenditure (Note 2) 

7,00,000  

Disallowance under section 40A(3) for cash 
payment exceeding Rs. 35,000 in a day to transport 
operators for hiring of lorry (Note 3) 

1,25,000  

Contribution to University (considered separately for 
weighted deduction) (Note 4) 

5,00,000  
Sales tax of P.Y.2013-14 paid on 10.12.2014  
(Note 5) 

-  
Rent and Professional charges paid to consultant, 
on which tax has not been deducted on the service 
tax component (Note 6) 

-  

Foreign exchange loss actually incurred on payment 
to a supplier of raw material (Note 7) 

-  
Disallowance under section 40A(2) for excess 
payment to related person (Note 8) 

1,00,000  
Legal expenses for issue of bonus shares (Note 9) -  
Legal expenses for alteration of memorandum of 
association (Note 9)  

2,00,000  
Donation to political party (Note 10) 25,00,000    71,25,000 
  5,71,25,000 
Less: Items credited but to be considered 
separately  or to be  allowed 

  

Depreciation allowable under the Income-tax Act, 
1961 (Note 1) 

48,00,000  
Weighted deduction @ 175% in respect of 
contribution of Rs. 5 lakhs to a University approved 
and notified under section 35(1)(ii) (Note 4) 

 
 

_8,75,000 

 
 

_56,75,000 
Gross Total Income  5,14,50,000 
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Less:  Deduction under Chapter VI-A     
Under section 80GGB [Donation to political party] 
(Note 10) 

_25,00,000 

Total Income  4,89,50,000 

Computation of tax liability of Seed Ltd. for A.Y.2015-16 

Particulars Rs. 
Tax @ 30% on total  income of  Rs. 4,89,50,000 1,46,85,000 
Add:  Surcharge@5% (since total income exceeds Rs. 1 crore but 
         does not exceed Rs.10 crores) 

 
__7,34,250 

Tax payable  including  surcharge 1,54,19,250 
Add:   Education cess @ 2% and secondary and higher education 
          cess @ 1% 

 
__4,62,578 

Total tax payable 1,58,81,828 

Notes: 
(1) Depreciation provided in the accounts on straight line basis (i.e., Rs. 30 lakhs) has 

to be added back and depreciation calculated as per Income-tax Rules, 1962 (i.e. 
Rs. 28 lakhs) is allowable as deduction under section 32. 

 Further, as per section 32(1)(iia), additional depreciation is allowable in the case of 
any new machinery or plant acquired and installed by an assessee engaged in, inter 
alia, the business of manufacture or production of any article or thing, at the rate of 
20% of the actual cost of such machinery or plant. In this case, since the new 
machinery costing Rs. 100 lakhs is purchased in June 2014, additional depreciation 
@ 20% is allowable, as the machinery was put to use for more than 180 days during 
the P.Y.2014-15. Therefore, the total depreciation allowable is Rs. 48 lakhs [i.e., Rs. 
28 lakhs + Rs. 20 lakhs]. 

(2) Cash payments exceeding Rs. 20,000 a day attracts disallowance under section 
40A(3).  However, Rule 6DD provides for certain exceptions, which includes, inter 
alia, payments which are required to be made on a day on which the banks were 
closed either on account of strike.  Therefore, cash payment of Rs. 5 lakhs made on 
the day of strike by bank staff would not attract disallowance under section 40A(3), 
assuming that such payment was required to be made on the specific date. 
However, cash payment of Rs. 7 lakhs made on 5-6-2014 due to demand of supplier 
would attract disallowance under section 40A(3), since the same is not covered 
under any of the exceptions laid out in Rule 6DD. 

(3) In respect of cash payments to transport operators, a higher limit of Rs. 35,000 per 
day is permissible.  Therefore, cash payment of Rs. 32,000 on 2-3-2015 would not 
attract disallowance under section 40A(3).  However, cash payments of Rs. 50,000 
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and Rs. 75,000 on 7.5.2014 and 8.1.2015, respectively, would attract disallowance 
under section 40A(3) since the same exceeds Rs. 35,000 per day.    

(4) Contribution to a university approved and notified under section 35(1)(ii) qualifies for 
weighted deduction@175%.  Hence, the contribution of Rs. 5 lakhs is first added 
back and thereafter, deduction of Rs. 8.75 lakhs (i.e., 175% of Rs. 5 lakhs) has 
been provided under section 35(1)(ii).  

(5) Sales tax liability of Rs. 1.45 lakhs pertaining to P.Y.2013-14 would have been 
disallowed under section 43B while computing business income of A.Y.2014-15, 
since it was paid only on 10.12.2014 (i.e., after the due date of filing return of 
income of that year).  It would be allowed in the year of payment (i.e., P.Y.2014-15).  
Since it is already debited to profit and loss account, no further adjustment is 
required. 

(6) Rent and professional charges have been debited to profit and loss account.  It is 
stated that tax has not been deducted on the service tax component of rent and 
professional charges.  

 As per CBDT Circular No. 4/2008 dated 28.4.2008, service tax paid by a tenant 
does not partake the nature of income of the landlord.  Hence, tax is to be deducted 
at source under section 194-I on rent paid without including service tax.  

 Further, in respect of professional charges, CBDT Circular No.1/2014 dated 
13.1.2014 clarifies that if in terms of the agreement/contract between the payer and 
the payee, the service tax component comprised in the amount payable to a 
resident is indicated separately, tax shall be deducted at source on the amount 
paid/payable without including such service tax component. 
Assuming that, in this case, the service tax component is indicated separately in the 
agreement/contract between the company and the consultant, tax is required to be 
deducted at source on the professional charges without including such service tax 
component. Therefore, no disallowance is attracted for non-deduction of tax at 
source on the service-tax component. 

(7) Where the assessee regularly follows accrual system of accounting and provides for 
loss suffered on account of foreign exchange difference according to Accounting 
Standard 11 and not with a view to reduce incidence of taxation, such loss is an 
item of expenditure allowable under section 37(1).  It has been so held in CIT vs. 
Woodward Governor India Pvt. Limited (2009) 312 ITR 254 (SC). 
In this case, the foreign exchange loss of Rs. 2,25,000 (1,000 kgs × $ 75 × Rs. 3) 
has accrued and actually been incurred during the P.Y.2014-15. Hence, the same is 
allowable as deduction in the A.Y.2015-16.  Since the same has already been 
debited to profit and loss account, no adjustment is required. 
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Note: It is assumed that Seed Ltd. follows mercantile system of accounting and 
therefore, it can be presumed that the amount of Rs. 44,25,000 (1,000 kgs × $ 75 ×    
Rs. 59) was debited to the profit and loss account in the year P.Y.2013-14 

(8) Beta Ltd. is a related person under section 40A(2), since the directors of Seed Ltd. 
have substantial interest in Beta Ltd. Therefore, excess payment of Rs. 1 lakh to 
Beta Ltd. for purchase of goods would attract disallowance under section 40A(2). 

(9) There is no fresh inflow of funds or increase in capital employed on account of issue 
of bonus shares and there is only reallocation of the company’s fund. Consequently, 
since there is no increase in the capital base of the company, legal expenses of  
Rs. 10 lakhs in connection with issue of bonus shares is a revenue expenditure and 
is hence, allowable as deduction. It has been so held by Apex Court in case of CIT 
vs. General Insurance Corpn. (2006) 286 ITR 232. 

 However, Rs. 2 lakhs, being legal expenses in relation to alternation of 
memorandum in connection with increase in Authorised Capital is directly related to 
expansion of the capital base of the company and is, hence, a capital expenditure. 
Therefore, the same is not allowable as deduction. It has been so held in Punjab 
State Industrial Development Corporation Ltd. vs. CIT (1997) 225 ITR 792 (SC). 
Note : A view can also be taken that legal expenses in relation to alternation of 
memorandum of association in connection with enhancement of authorized capital 
is allowable as deduction, if the enhancement of capital was for the purpose of 
issuance of bonus shares. 

(10) Donation paid to a political party is not an allowable expenditure under section 37 
since it is not laid out wholly or exclusively for the purposes of business or 
profession.  Hence, the same has to be added back while computing business 
income.  However, donation made by a company to a political party is allowable 
deduction under section 80GGB from gross total income, subject to the condition 
that payment is made otherwise than by way of cash. It is assumed that such 
donations are made to a political party registered under section 29A of the 
Representation of the People Act, 1951. Since the donation is made by cheque the 
same is allowed as deduction under section 80GGB. 

3. (a) Interest on term loan for purchase of machinery: As per section 36(1)(iii), 
interest paid in respect of capital borrowed for acquisition of an asset for extension 
of existing business for a period beginning from the date of borrowal of loan for 
acquiring the asset till the date on which such asset is first put to use is not 
allowable as deduction.  Interest for such period has to be capitalized, by adding the 
same to the cost of the asset. Therefore, interest@12% p.a. for a period of 10 
months from 1st April, 2014 to 31st January, 2015 on Rs. 7 crores, being the amount 
of loan, has to be capitalized. 
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 Rs. 
Cost of machinery 10,00,00,000 
Add:  Interest [12% × 10/12 × Rs. 7,00,00,000]      70,00,000 
Actual Cost of machinery 10,70,00,000 
Interest @12% for two months (February, 2015 & March, 2015) 
after the asset is put to use is allowable as deduction under 
section 36(1)(iii) [12% × 2/12 × Rs. 7,00,00,000] 

 
 

14,00,000 
         Depreciation Rs. 
Since the machinery is put to use for less than 180 days in the 
previous year 2014-15, the depreciation would be restricted to 
50% of the amount calculated at the prescribed percentage of 
15%.   

 

Therefore, depreciation = 50% ×[15% × Rs. 10,70,00,000] 80,25,000 
Likewise, the additional depreciation would also be restricted to 
50% of the amount calculated at the prescribed percentage of 
20%, assuming that ABC Ltd. is engaged in the manufacture or 
production of any article or thing and that the machinery acquired 
is a new machinery. 

 

Therefore, additional depreciation = 50% × [20% ×  
Rs. 10,70,00,000] 

 
1,07,00,000 

 1,87,25,000 

Note: The company shall not be entitled for investment allowance under section 
32AC since the investment in plant and machinery does not exceed Rs. 25 crores. 

(b)          Computation of taxable income of public charitable trust 

 Particulars Rs. 
(i) Income from property held under trust (net)   10,00,000 
(ii) Income (net) from business (incidental to main objects)  4,00,000 
(iii) Voluntary contributions from public     7,00,000 
 Voluntary contribution made with a specific direction towards 

corpus are alone to be excluded under section 11(1)(d). In 
this case, there is no such direction and hence, included. 

-- 

  21,00,000 
 Less: 15% of the income eligible for retention / accumulation 

without any conditions  
3,15,000 

17,85,000 
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Less: Amount applied for the objects of the trust 
(i) Amount spent for charitable purposes (Rs. 11,60,000 - 

Rs. 3,60,000) 
(ii) Repayment of loan for construction of orphan home 

 
8,00,000 

 
3,60,000 

Taxable Income       6,25,000 

(c) This question is based on the principles laid down by Madras High Court in the case 
of CIT v. Smt. R. Bharati (1999) 240 ITR 697 where the interpretation of the terms 
“professional qualifications” and “knowledge” came up for consideration as per 
proviso to section 64(1)(ii). 
These words do not necessarily connote a qualification conferred by a recognized 
university after examining the candidate who has undergone a course of study in a 
technical subject or course of study preparing him for a profession of law, 
accountancy etc. Accordingly, the term “qualification” must be given a wide meaning 
as referring to the qualities which are required to be possessed by a person 
performing the work that he does, so long as that work is capable of being regarded 
as technical or professional.  
The word “professional” is a term capable of very broad meaning and would 
encompass a variety of occupations. A large number of occupations are being 
practiced which form a source of livelihood and are capable of being regarded, as 
professions as long as they require certain degree of skill. A person having skill, 
experience and competence in a line of work can be regarded as professionally 
qualified for the purpose of section 64(1)(ii).  
Applying the rationale of the Madras High Court ruling, a model, having skill, 
competence and experience in her line can be considered as a professional.  
Hence, the action of the Assessing Officer is not correct.  

4. (a) Section 149(1) provides the time limit for issue of notice under section 148 for 
assessment, reassessment or recomputation where income has escaped 
assessment. The time limit prescribed under section 149(1) in a case where income 
escaping assessment exceeds Rs.1 lakh is 6 years from the end of the relevant 
assessment year. In this case, the relevant assessment year is A.Y.2003-04, being 
the year in respect of which the income exceeding Rs. 1 lakh has escaped 
assessment. The six year time limit under section 149(1) for issuing notice under 
section 148 relating to A.Y.2003-04 expires on 31.3.2010. In this case, notice under 
section 148 is issued in March, 2015, which is outside the six year time limit 
prescribed under section 149(1). 

 The restriction of time limit under section 149(1) is, however, not applicable where 
notice under section 148 is issued for making an assessment, reassessment or 
recomputation to give effect to any finding or direction contained in an order passed 
by any authority in any proceeding by way of appeal, reference or revision or by a 
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Court in any proceeding under any other law.  This relaxation is contained in section 
150(1).  

 However, such relaxation will not apply where any such assessment or 
reassessment relates to an assessment year in respect of which an assessment or 
reassessment could not have been made at the time the order which was the 
subject matter of appeal, reference or revision, as the case may be, was made on 
account of such assessment or reassessment having become time-barred at that 
point of time itself.  This restriction is contained in section 150(2).  The relaxation 
contained in section 150(1) is, therefore, subject to the restriction contained in 
section 150(2). 

 In this case, since the notice under section 148 was issued for the purpose of 
making reassessment to give effect to an appellate order, the restriction contained 
in section 149(1) does not apply. The relaxation under section 150(1) will apply in 
this case, since the order which was the subject matter of appeal was passed on 
28.3.2010, which is within the six year time limit from the end of the relevant 
assessment year, i.e., A.Y.2003-04. Therefore, since the original order which was 
the subject matter of appeal was passed on 28.3.2010, the relaxation contained in 
section 150(1) will apply.  Consequently, the notice issued under section 148 by the 
Assessing Officer in March 2015, in this case, would be valid. 

 However, if the original order was passed on 7.4.2010, it falls outside the six year 
time limit in relation to A.Y.2003-04, which expires on 31.3.2010. The operation of 
section 150(1) would then be subject to the restriction contained in section 150(2).  
According to section 150(2), if on the date of passing of the order which was the 
subject-matter of appeal (i.e., on 7.4.2010), the reassessment could not have been 
made on account of the same having become time-barred, then, notice for 
reassessment cannot be issued now by availing the relaxation given in section 
150(1). Therefore, if the original order was passed on 7.4.2010, the notice issued 
under section 148 by the Assessing Officer in March 2015 would not be valid. 

(b) Section 254(2) specifically empowers the Appellate Tribunal to amend any order 
passed by it, either suo motu or on an application made by the assessee or 
Assessing Officer, with a view to rectifying any mistake apparent from record, at 
any time within 4 years from the date of passing the order sought to be amended.   
The powers of the Tribunal under section 254(2) relating to rectification of its order 
are very limited. Such powers are confined to rectifying any mistake apparent from 
the record.  The mistake has to be such that for which no elaborate reasons or 
inquiry is necessary. Accordingly, the re-appreciation of evidence placed before 
the Tribunal during the course of the appeal hearing is not permitted. It cannot 
re-adjudicate the issue afresh under the garb of rectification. This issue came 
up for consideration before the Punjab & Haryana High Court in the case of CIT vs. 
Vardhman Spinning (1997) 226 ITR 296, wherein it was observed that the 
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jurisdiction to review or modify orders passed by the authorities under the Act 
cannot be inferred on the basis of a supposed inherent right. 
The Delhi High Court, in Lachman Dass Bhatia Hingwala (P) Ltd. v. ACIT (2011) 
330 ITR 243 (Delhi)(FB), observed that the justification of an order passed by the 
Tribunal recalling its own order is required to be tested on the basis of the law laid 
down by the Apex Court in Honda Siel Power Products Ltd. v. CIT(2007) 295 ITR 
466, dealing with the Tribunal’s power under section 254(2) to recall its order where 
prejudice has resulted to a party due to an apparent omission, mistake or error 
committed by the Tribunal while passing the order.  Such recalling of order for 
correcting an apparent mistake committed by the Tribunal has nothing to do with the 
doctrine or concept of inherent power of review. It is a well settled provision of law 
that the Tribunal has no inherent power to review its own judgment or order on 
merits or reappreciate the correctness of its earlier decision on merits. However, the 
power to recall has to be distinguished from the power to review.  While the 
Tribunal does not have the inherent power to review its order on merits, it can 
recall its order for the purpose of correcting a mistake apparent from the 
record. 
When prejudice results from an order attributable to the Tribunal’s mistake, error or 
omission, then it is the duty of the Tribunal to set it right. The Delhi High Court 
observed that the Tribunal, while exercising the power of rectification under section 
254(2), can recall its order in entirety if it is satisfied that prejudice has resulted to 
the party which is attributable to the Tribunal’s mistake, error or omission and the 
error committed is apparent.  
Thus, while the Tribunal does not have the power to review or reappreciate the 
correctness of its earlier decision on merits under section 254(2), it, however, has 
the power to recall its order in entirety to rectify a mistake apparent from record. 

(c) The statement is correct. 
Prior to 1st October, 2014, section 245A(b) defining “case” in respect of which an 
assessee may make an application to the Settlement Commission, specifically 
excluded from its scope – 
1. a proceeding for assessment or reassessment or recomputation under section 

147;  
2. a proceeding for making fresh assessment in pursuance of an order under 

section 254 by the Appellate Tribunal or an order of revision under section 263 
or section 264 by Commissioner, setting aside or cancelling an assessment. 

This exclusion has now been removed by the Finance (No.2) Act, 2014 with effect 
from 1st October, 2014.  Therefore, the proceedings mentioned in (1) and (2) above 
would now fall within the definition of “case” in respect of which an assessee can 
make an application to the Settlement Commission under section 245C. 
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5. (a) (i) The issue as to whether discount given to stamp vendors on purchase of 
stamp papers can be treated as “commission or brokerage” to attract the 
provisions for tax deduction at source came up before the Supreme Court in 
CIT v. Ahmedabad Stamp Vendors Association (2012) 348 ITR 378. 
The principal issue in that case was whether stamp vendors were agents of the 
State Government who were being paid commission or brokerage or whether 
the sale of stamp papers by the Government to the licensed vendors was on 
“principal-to-principal” basis involving a “contract of sale”. 
On this issue, the Gujarat High Court had observed that the crucial question is 
whether the ownership in the stamp papers passes to the stamp vendor when 
the treasury officer delivers stamp papers on payment of price less discount.  
The Gujarat Stamp Supply and Sales Rules contemplate that the licensed 
vendor, while taking delivery of the stamp papers from the Government offices, 
is purchasing the stamp papers. The Rules also indicate that the discount 
which the licensed vendor has obtained from the Government is on purchase 
of the stamp papers. 
If the licensed stamp vendors were mere agents of the State Government, no 
sales tax would have been leviable when the stamp vendors sell the stamp 
papers to the customers, because it would have been sale by the Government 
“through” stamp vendors.  However, entry 84 in Schedule I to the Gujarat 
Sales Tax Act, 1969 specifically exempts sale of stamp papers by the licensed 
vendors from sales-tax. The very basis of the State Legislature enacting such 
exemption provision in respect of sale of stamp papers by the licensed vendors 
makes it clear that the sale of stamp papers by the licensed vendors to the 
customers would have, but for such exemption, been subject to sales tax levy. 
The question of levy of sales tax arises only because the licensed vendors 
themselves sell the stamp papers on their own and not as agents of the State 
Government.  Had they been treated as agents of the State Government, there 
would be no question of levy of sales tax on sale of stamp papers by them, and 
consequently, there would have been no necessity for any exemption provision 
in this regard.  
Therefore, although the Government has imposed a number of restrictions on 
the licensed stamp vendors regarding the manner of carrying on the business, 
the stamp vendors are required to purchase the stamp papers on payment of 
price less discount on “principal to principal” basis and there is no “contract of 
agency” at any point of time.  The definition of “commission or brokerage” 
under clause (i) of the Explanation to section 194H indicates that the payment 
should be received, directly or indirectly, by a person acting on behalf of 
another person, inter alia, for services in the course of buying or selling goods.  
Therefore, the element of agency is required in case of all services and 
transactions contemplated by the definition of “commission or brokerage” 
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under Explanation (i) to section 194H. When the licensed stamp vendors take 
delivery of stamp papers on payment of full price less discount and they sell 
such stamp papers to the retail customers, neither of the two activities 
(namely, buying from the Government and selling to the customers) can be 
termed as service in the course of buying and selling of goods.  The High 
Court, therefore, held that discount on purchase of stamp papers does not fall 
within the expression “commission or brokerage” to attract the provisions of tax 
deduction at source under section 194H. 
The Supreme Court affirmed the above decision of the High Court holding that 
the said transaction is a sale and the discount given to stamp vendors for 
purchasing stamps in bulk quantity is in the nature of cash discount and 
consequently, section 194H has no application in this case.   

(ii) The issue as to whether discount given on supply of SIM cards and recharge 
coupons by a telecom company to its distributors under a prepaid scheme 
would be treated as commission to attract the provisions of section 194H came 
up before the Kerala High Court in Vodafone Essar Cellular Ltd. v. ACIT (TDS) 
(2011) 332 ITR 255.  
On this issue, the Kerala High Court observed that it was the SIM card which 
linked the mobile subscriber to the assessees network. Therefore, supply of 
SIM card by the assessee-telecom company was only for the purpose of 
rendering continued services to the subscriber of the mobile phone. The 
position was the same so far as recharge coupons were concerned, which 
were only air time charges collected from the subscribers in advance under a 
prepaid scheme.  
There was no sale of any goods involved as claimed by the assessee and the 
entire charges collected by the assessee from the distributors at the time of 
delivery of SIM cards or recharge coupons were only for rendering services to 
ultimate subscribers. The assessee was accountable to the subscribers for 
failure to render prompt services pursuant to connections given by the 
distributor.  
Therefore, the distributor only acted as a middleman on behalf of the assessee 
for procuring and retaining customers and therefore, the discount given to him 
was within the meaning of commission under section 194H on which tax was 
deductible. 

(b) The facts of the case are similar to the facts of Pramod Mittal v. CIT (2013) 356 ITR 
456, wherein the Delhi High Court observed that upon dissolution, the partnership 
firm ceased to exist.  The partnership firm and the proprietorship concern are two 
separate and distinct units for the purpose of assessment. 
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 As per section 170(1), the partnership firm shall be assessed as such from 1st April 
of the previous year till the date of dissolution (i.e., 31st August, 2014, in this case). 
Thereafter, the income of the sole-proprietorship shall be taxable in the hands of the 
assessee as an individual. Thus, section 170(1) provides as to who will be 
assessable in respect of the income of the previous year from business, when there 
is a change in the person carrying on business by succession.   
Section 78(2), however, deals with carry forward of losses in case of succession of 
business. It provides that only the person who has incurred the losses, and no one 
else, would be entitled to carry forward the same and set it off. An exception 
provided thereunder is in the case of succession by inheritance. 
Therefore, section 170(1) providing the person in whose hands income is 
assessable in case of succession and section 78(2) providing for carry forward of 
losses in case of succession of business, deal with different situations and 
resultantly, there is no  contradiction between these sections.   
The income earned by the sole proprietor would include his share of loss as an 
individual but not the loss suffered by the erstwhile partnership firm in which he was 
a partner. The exception given in section 78(2), permitting carry forward of losses 
by the successor in case of inheritance, is not applicable in the present case since 
the partnership firm was dissolved and ceased to continue. Taking over of business 
by a partner cannot be considered as a case of inheritance due to death as per the 
law of succession. The Delhi High Court opined that the decision in Madhukant M. 
Mehta’s case and Saroj Aggarwal’s case cannot be applied since this is not a case 
of succession by inheritance. Therefore, the Court held that loss suffered by the 
erstwhile partnership firm before dissolution of the firm cannot be carried forward by 
the successor sole-proprietor, since it was not a case of succession by inheritance.   
Applying the rationale of the Delhi High Court ruling to the case on hand, Mr. Vivek 
is not entitled to set-off the loss of the erstwhile partnership firm M/s. Vivek & Co. 
against the income earned by him as a sole-proprietor, since succession of a 
partnership firm by a sole-proprietor, being an erstwhile partner, is not a case of 
inheritance.  

(c)   Applicability of the provisions of section 56(2)(viib)   

 
Co. 

Face 
value of 
shares 
(Rs.) 

FMV of 
shares 
(Rs.) 

Considera
-tion 

received 
(Rs.) 

 
Applicability of section 

56(2)(viib) 

Win (P) 
Ltd. 

300 350 370 The provisions of section 
56(2)(viib) are attracted in this 
case since the shares are issued 
at a premium (i.e., issue price 
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exceeds the face value of 
shares). The excess of the issue 
price of the shares over the FMV 
would be taxable under section 
56(2)(viib).i.e.,  Rs. 20 lakh, 
being  Rs. 20 (Rs. 370 - Rs. 350) 
per share × 1,00,000 shares, 
shall be treated as income in the 
hands of Win (P) Ltd. 

Gain 
(P) Ltd. 

300 350 330 The provisions of section 
56(2)(viib) are attracted since the 
shares are issued at a premium. 
However, no sum shall be 
chargeable to tax under the said 
section in the hands of Gain (P) 
Ltd. as the shares are issued at a 
price less than the FMV of 
shares. 

Profit 
(P) Ltd. 

300 280 290 Section 56(2)(viib) is not attracted 
since the shares are issued at a 
discount, though the issue price 
is greater than the FMV. 

Top (P) 
Ltd. 

300 275 310 The provisions of section 
56(2)(viib) are attracted in this 
case since the shares are issued 
at a premium. The excess of the 
issue price of the shares over the 
FMV would be taxable under 
section 56(2)(viib). Therefore,  
Rs. 140 lakh, being Rs. 35  (Rs. 
310 - Rs. 275) per share × 
4,00,000 shares, shall be treated 
as income in the hands of Top (P) 
Ltd.  

6. (a) Computation of total income and tax liability of M/s. Dhuria & Co. for A.Y.2015-16 

Particulars Rs. 
Profit from ECR project  50,00,000 
Profit from OMR project 30,00,000 
Profit from trading unit   15,00,000 
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Business income/Gross Total Income 95,00,000 
Less:  Deduction under section 80-IA (See Notes 1 & 2 below) 47,00,000 
Total  Income 48,00,000  
  
Income-tax @30% 14,40,000 
Add: Education cess@2% and SHEC@1% __43,200 
Total tax liability under the regular provisions of the Act 14,83,200 

The provisions of Chapter XII-BA on Alternate Minimum Tax shall apply to M/s. 
Dhuria &  Co., since the firm has claimed deduction under section 80-IA. 

Computation of Alternate Minimum Tax (AMT) 
Particulars Rs. 

Total Income as per the Income-tax Act, 1961 48,00,000 
Add:  Deduction under section 80-IA 47,00,000 
Adjusted Total Income 95,00,000 
AMT =  18.5% × 95,00,000 = 17,57,500 
Since the regular income-tax payable as per the provisions of the Act is less 
than the AMT, the adjusted total income of Rs. 95,00,000  would be deemed to 
be the total income of M/s. Dhuria & Co. and it would be liable to pay 
tax@18.5% thereof.  The tax payable by M/s. Dhuria & Co. for the A.Y.2015-16 
would, therefore, be Rs.17,57,500 plus education cess@2% and secondary and 
higher education cess@1%, totaling Rs.18,10,225. 
M/s. Dhuria & Co. would be eligible for credit of Rs.3,27,025, being the 
difference between the AMT of Rs.18,10,225 and tax of Rs.14,83,200 on total 
income computed under the regular provisions of the Act.  Such credit can be 
set-off in the year in which tax on total income computed under the regular 
provisions of the Act exceeds the AMT. Such credit can be carried forward for 
succeeding ten assessment years. 

Notes: 
(1) Section 80-IA(1) provides for 100% deduction of profits derived by an 

undertaking or an enterprise from an eligible business referred to in sub-
section (4) for ten consecutive assessment years. Clause (i) of sub-section (4) 
provides that the deduction under section 80-IA would be applicable to any 
enterprise carrying on the business of developing or operating and maintaining 
or developing, operating and maintaining any infrastructure facility fulfilling the 
conditions mentioned therein. The Explanation to this clause defines 
“infrastructure facility” to include, inter alia, - 

© The Institute of Chartered Accountants of India

mailto:tax@18.5%25


 

19 

(a) a road, including a toll road, a bridge or a rail system and 
(b) a highway project including housing or other activities being an integral 

part of the highway project. 
The CBDT has, vide Circular No.4/2010 dated 18.5.2010, clarified that 
widening of an existing road by constructing additional lanes as a part of a 
highway project by an undertaking would be regarded as a new 
infrastructure facility for  the purpose of section 80-IA(4)(i).  However, simply 
relaying of an existing road would not be classifiable as a new infrastructure 
facility for this purpose.  
Therefore, Dhuria & Co. would be eligible for deduction under section 80-IA in 
respect of the profits from ECR highway project, since it involves expansion of 
existing roads by constructing additional lanes as a part of the highway project. 
However, it would not be eligible for deduction under section 80-IA in respect 
of profits from the OMR project, which involves only relaying of existing roads. 

(2) The ECR project is eligible for deduction@100% of the profits derived from its 
eligible business (i.e., the business of developing an infrastructure facility, 
being a highway project) under section 80-IA.  However, the Trading Unit  is 
not an “eligible business” and its profits are not eligible for deduction under 
section 80-IA .  Since the trading unit has transferred cement worth Rs.5 lakh 
to the ECR project at Rs.2 lakh,i.e.,  a price lower than the fair market value, it 
is an inter-Unit transfer of goods between eligible business and other business, 
where the consideration for transfer does not correspond with the market value 
of goods.  As per section 80-IA(8), the profits of eligible business (i.e., ECR 
project)  has to be computed as if the transfer has been made at market value 
i.e., at Rs.5 lakh, for the purpose of deduction under section 80-IA.  Therefore, 
the profits of the eligible business (i.e., ECR project), for the purpose of 
deduction under section 80-IA, would be Rs.47 lakh (i.e., Rs.50 lakh – Rs.5 
lakh + Rs.2 lakh). 

(b)  Computation of additional income-tax payable under section 115TA 

  
Category of investor 

Income 
distributed 

(Rs.) 

Rate of 
tax 

Amount 
of tax         
(Rs.) 

(i) Mutual funds exempt under section 
10(23D) 

1,50,000 Nil Nil 

(ii) Individuals and HUFs 1,00,000 28.325% 28,325 
(iii) Companies 4,00,000 33.99% 1,35,960 
    1,64,285 
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The additional income-tax is payable on or before 31st August, 2014.  However, the 
same was paid only on 7th November 2014.   
Consequently, interest@1% per month or part of month is leviable under section 
115TB, as follows – 

 
Period 

No. of 
months/ part 
of a month 

1st September, 2014 – 30thSeptember, 2014 (whole of first month) 1 
1st October – 31st October, 2014 (whole of second month) 1 
1stNovember – 7thNovember, 2014 (part of  third month) 1 
No. of months for which interest is leviable u/s 115TB 3 

Interest under section 115TB is payable @1% per month for 3 months on the 
amount of additional tax payable i.e., Rs.1,64,285.  Therefore, interest payable 
under section 115TB is Rs.4,929. 
Notes:  
(i) As per section 115TTA, the securitisation trust will be liable to pay additional 

income-tax on income distributed to its investors.  
(ii) The rates of additional income-tax and the effective rate of tax (i.e., including 

surcharge@10% and cess@3%) in respect of each category are shown 
hereunder – 

 Category of investors to whom income is 
distributed 

Rate  Effective 
rate of tax   

(1) Persons, in whose case, income, irrespective 
of its nature and source, is exempt from tax 
under the Income-tax Act, 1961 [for example, 
mutual funds exempt under section 10(23D)] 

 
Nil 

 
Nil 

(2) Individuals and HUFs 25% 28.325% 
(3) Other Investors [i.e., investors other than 

mentioned in (1) and (2) above] 
 

30% 
 

33.99% 
(iii) Such tax has to be paid within 14 days from the date of distribution or payment of 

such income, whichever is earlier. 
(iv) The securitisation trust will be liable to pay simple interest on the amount of 

additional income-tax not paid within the specified time i.e., within 14 days from the 
date of distribution or payment of such income, whichever is earlier.   Such interest 
is leviable at the rate of 1% for every month or part of the month on the amount of 
such tax not paid or short paid, as the case may be, for the period beginning on 
the date immediately after the last date on which such tax was payable and ending 
with the date on which the tax is actually paid [Section 115TB].  
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7.  (a)  Section 92B(2) extends the scope of the definition of international transaction given 
in section 92B(1)  by deeming a transaction entered into with a person other than an 
associated enterprise as a transaction with an associated enterprise, if the following 
conditions are satisfied:   
• there exists a prior agreement in relation to the relevant transaction between 

the other person and the associated enterprise or,  
• where the terms of the relevant transaction are determined in substance 

between such other person and the associated enterprise; and 
• either the enterprise or the associated enterprise or both of them are non-

residents.  
 In such a case, a transaction entered into between the enterprise and the other 

person shall be deemed to be an international transaction entered into between 
two associated enterprises, whether or not such other person is a non-resident. 

 In this case, the agreement between the Indian company, PQR Ltd. and unrelated 
party, Mr. Anshul for sale of product P was entered into on 15/3/2015.  Prior to that 
date (i.e., on 10/3/2015), Mr. Anshul has entered into an agreement, for sale of 
product P, with ABC Inc., a non-resident entity. ABC Inc. is deemed to be an 
associated enterprise of PQR Ltd. since it is a specified foreign company in relation 
to PQR Ltd., which implies that PQR Ltd. holds 26% or more in the nominal value of 
the equity share capital of ABC Inc.  

 In this case, there exists a prior agreement in relation to the transaction for sale of 
product P between the unrelated party, Mr. Anshul and the associated enterprise, 
ABC Inc., which is a non-resident entity. Hence, the transaction entered into 
between PQR Ltd., an Indian company and Mr. Anshul for sale of product P is 
deemed to be an international transaction entered into between two associated 
enterprises, irrespective of the residential status of Mr. Anshul. 

(b) (i) Computation of tax liability of Mr. Jack for the A.Y.2015-16 

Particulars Rs. Rs. 
Income taxable under section 115BBA    
Income from participation in cricket tournaments in India 32,00,000  
Contribution of article in a magazine in India 15,000  
 32,15,000  
Tax@20% under section 115BBA on Rs.32,15,000  6,43,000 
Tax@30% under section 115BB on income of  
Rs. 80,000 (Rs. 55,280 + Rs. 24,720) by way of 
winnings from lotteries 

  
 

24,000 
  6,67,000 
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Add: Education cess@2% and Secondary and higher 
education cess@1% 

  
20,010 

Total tax liability of Mr. Jack  6,87,010 

Ms. Jill is a non-resident entertainer, whose income of Rs. 2 lakh from a music 
show in India is taxable@20% under section 115BBA. Therefore, her tax 
liability is Rs. 41,200 (being 20% of Rs. 2 lakh plus education cess@2% and 
secondary and higher education cess@1%) 

(ii) Yes, the above income are subject to deduction of tax at source.  
 Income referred to in section 115BBA is subject to deduction of tax at 

source@20% under section 194E. 
 Income referred to in section 115BB (i.e., winnings from lotteries) is subject to 

deduction of tax at source@30% under section 194B. 
 Since Mr. Jack and Ms. Jill are non-residents, the amount of tax to be 

deducted calculated at the prescribed rates mentioned above, would be 
increased by education cess@2% and secondary and higher education 
cess@1%. 

(iii) Section 115BBA provides that if the total income of the non-resident sportsman 
or non-resident entertainer comprises of only income referred to in that section 
and tax deductible at source has been fully deducted, it shall not be necessary 
for him to file his return of income. 

 In this case, although Mr. Jack is a non-resident sportsman, he has winnings 
from lotteries as well. Therefore, he cannot avail the benefit of exemption from 
filing of return of income as contained in section 115BBA.  Hence, he has to 
file his return of income for A.Y.2015-16. 

 However, since Ms. Jill’s income comprises of only income referred to in 
section 115BBA, in respect of which tax is deductible under section 194E, she 
need not file her return of income for A.Y.2015-16, if tax has been so 
deducted. 

(c) The issue under consideration in this case is whether making an incorrect claim in 
the return of income would tantamount to concealment of particulars or furnishing of 
inaccurate particulars for attracting the penal provisions under section 271(1)(c) 
when no information given in the return of income is found to be incorrect. 
This issue came up before the Supreme Court in CIT v. Reliance Petro Products 
Pvt. Ltd. (2010) 322 ITR 158.The Supreme Court observed that in order to attract 
the penal provisions of section 271(1)(c), there has to be concealment of the 
particulars of income or furnishing inaccurate particulars of income. Where no 
information given in the return is found to be incorrect or inaccurate, the assessee 
cannot be held guilty of furnishing inaccurate particulars. Making an incorrect claim 
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(i.e. a claim which has been disallowed) would not, by itself, tantamount to 
furnishing inaccurate particulars. 
The Apex Court held that where there is no finding that any details supplied by the 
assessee in its return are incorrect or erroneous or false, there is no question of 
imposing penalty under section 271(1)(c). A mere making of a claim, which is not 
sustainable in law, by itself, will not amount to furnishing inaccurate particulars 
regarding the income of the assessee.  
Applying the rationale of the above Supreme Court ruling to the case on hand, 
penalty under section 271(1)(c) cannot be imposed on Biotech Ltd. merely for 
making an incorrect claim which is not sustainable in law, since the company had 
furnished all the details and no information given by the company was found to be 
incorrect or erroneous or false.  

 The contention of Biotech Ltd. is, therefore, correct. 
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