
To consolidate and amend the laws relating to reorganization and 
insolvency resolution of corporate persons, partnership firms and 
individuals.

• To fix time periods for execution of the law in a time bound 
manner.

• To maximize the value of assets of interested persons.

• To promote entrepreneurship.

• To increase availability of credit.

• To balance the interests of all the stakeholders including alteration 
in the order of priority of payment of Government dues.

• To establish an Insolvency and Bankruptcy Board of India as a 
regulatory body for insolvency and bankruptcy law.

Purpose/Preamble of IBC

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Chapter 16. Overview of Insolvency and Bankruptcy Code 2016 

What is Insolvency 

and Bankruptcy? 

The term insolvency is used for both individuals and organizations. For 

individuals, it is known as bankruptcy and for corporate it is called corporate 

insolvency. Both refer to a situation when an individual or company are not able 

to pay the debt in present or near future and the value of assets held by them 

are less than liability. 

Insolvency in this Code is regarded as a “state” where assets are insufficient to 

meet the liabilities. If untreated, insolvency will lead to bankruptcy for non-

corporates and liquidation of corporates. 

While insolvency is a situation which arises due to inability to pay off the debts 

due to insufficient assets, bankruptcy is a situation wherein application is made 

to an authority declaring insolvency and seeking to be declared as bankrupt, 

which will continue until discharge. 

Extend and 

Commencement of 

the Code 

As per section 1 of the Insolvency and Bankruptcy Code, it extends to 

the whole of India except Part III (Insolvency Resolution and 

Bankruptcy for Individuals and Partnership Firm) which excludes the 

state of Jammu and Kashmir. 

The Code came into an enforcement on 28th May 2016 
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❑ Insolvency Code is a comprehensive law which 

envisages and regulates the process of insolvency 

and bankruptcy of all persons. 

❑ The Code has withered away the multiple laws 
covering the recovery of debts and insolvency and 

liquidation process and presents singular platform 

for all the reliefs relating to recovery of debts and   

insolvency. 

❑ The Code provides a low time resolution (180 days, 
extension by 90 days) and defines fixed time frames 

for insolvency resolution of companies and 

individuals. Further, for a speedier process there is 
provision for fast-track resolution of corporate 

insolvency within 90 days. If insolvency cannot be 
resolved, the assets of the borrowers may be sold to 

repay creditors. 

❑ The Code has been drafted to provide one window clearance   to the applicant whereby 

he gets the appropriate relief by the same authority. Earlier there were separate laws 

and separate authorities. 

❑ There is a clear and unambiguous process to be followed by all stakeholders. There is also 

shift of control from shareholders and promoters to   creditors. 

❑ There is one chain of authority under the Code to adjudicate insolvency resolution. (NCLT 
for companies and DRT for individuals). 

❑ The Code also protects the interests of workman and employees. 

❑  It provides for constitution of a new regulatory authority, ‘Insolvency and Bankruptcy 

Board of India’ to regulate professionals, agencies and information utilities engaged in 
resolution of insolvencies of companies, partnership firms and individuals. 

❑ A unique feature of code is establishment of Information Utilities (IUs) which are 
intended to function as a databank to collect, collate and disseminate financial 

information and to facilitate insolvency resolution. 
 

 

 

 

Features of the Code 
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STRUCTURE OF THE CODE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Regulatory Mechanism 

The Insolvency and Bankruptcy Code, 2016 provides a new regulatory mechanism with an 

institutional set-up comprising of five pillars: - 

 

 

 

 

 

 

Part I- Preliminary (Sec 1-3) 

Part II- Insolvency Resolution 

& Liquidation for Corporate 

Persons (Sec 4-77) 

Part III-Insolvency Resolution 

& Bankruptcy for individuals 

and Partnership firms (Sec- 

78-187) 

Part IV-Regulation of Insolvency 

Professionals, Agencies, & 
Information Utilities (Sec 188-

233) 

 

Part V-Miscellaneous (Sec 

224-255) 

Insolvency Professionals- The role of the IP encompasses a wide range of functions, 
which include adhering to procedure of the law, as well as accounting and finance 
related functions.  

In the resolution process, the insolvency professional verifies the claims of the 
creditors, constitutes a creditors committee, runs the debtor's business during the 
moratorium period and helps the creditors in reaching a consensus for a revival plan. 
In liquidation, the insolvency professional acts as a liquidator and bankruptcy 
t r u s t e e  
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For the purposes of providing core services to any person, every information utility shall— 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Insolvency Professional Agencies- The Code provides for establishment of 
insolvency professionals agencies to enroll and regulate insolvency professionals as 
its members in accordance with the Insolvency and Bankruptcy Code 2016 and read 
with regulations. 

Information Utilities- A notable feature of the Code is the creation of information 
utilities to collect, collate, authenticate and disseminate financial information of 
debtors in centralized electronic data bases at all times. 

(a) create and store financial information in a universally accessible format. 

(b) accept electronic submissions of financial information from persons who are 

under obligations to submit financial information 

(c) accept, in specified form and manner, electronic submissions of financial 

information from persons who intend to submit such information 

(d) meet such minimum service quality standards as may be specified by regulations. 

(e) get the information received from various persons authenticated by all concerned 

parties before storing such information. 

(f) provide access to the financial information stored by it to any person who intends to 

access such information in such manner as may be specified by regulations 

(g) publish such statistical information as may be specified by regulations. 

(h) have inter-operatability with other information utilities. 

Insolvency and Bankruptcy Board of India- The Code provides for establishment of a 
Regulator who will oversee these entities and to perform legislative, executive and quasi- 
judicial functions with respect to the Insolvency Professionals, Insolvency Professional 
Agencies and Information Utilities. The Insolvency and Bankruptcy Board of India was 
established on October 1, 2016. The head office of the Board is located at New Delhi. 
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Composition of the Board 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(i) a Chairperson. 

(j) three members from amongst the officers of the Central Government not below the 

rank of Joint Secretary or equivalent, one each to represent the Ministry of Finance, the 

Ministry of Corporate Affairs and Ministry of Law, ex-officio. 

(k) one member to be nominated by the Reserve Bank of India, ex officio. 

(l) five other members to be nominated by the Central Government, of whom at least 

three shall be the whole-time members. 

Adjudication Authority-The adjudicating authority for corporate insolvency and 
liquidation is the NCLT. Appeals arising out of NCLT orders lie to the National Company 
Law Appellate Tribunal and, thereafter, to the Supreme Court of India. 

Companies, Individuals, Partnership firms, LLP’s and 

Notified Entities. 

Which Entities 

are covered in 

this Code? 
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Comprehensive flow of Corporate Insolvency Process: 

❑ Filing of application before NCLT. 

❑ Adjudication: Admission or Rejection of application. 

❑ Moratorium and Public Announcement. 

❑ Appointment of Interim Resolution Professional. 

❑ Formation of the Committee of Creditors. 

 

Corporate Insolvency Process: 

❑ Insolvency code shall be applicable only when the amount of the default is one lakh rupees 
or more. However, the Central Government may, by notification, specify the minimum 
amount of default of higher value which shall not be more than one crore rupees. 

❑  The following persons may initiate corporate insolvency resolution process:  

(a) financial creditor- Any person to whom a 
financial debt is owned & includes a person to whom 
such debt is legally assigned or transferred. 

(b)  an operational creditor - Any person to 
whom an operational debt is owned & includes a 
person to whom such debt is legally assigned or 
transferred or 

(c) corporate debtor itself- A corporate person 
who owes a debt to any person. 

 
If corporate insolvency resolution process is initiated by a financial creditor 

Step 1: Default should have occurred. 

Step 2: A financial creditor either by itself or jointly with other financial creditors may file an 

application for initiating corporate insolvency resolution process against a corporate debtor 

before the Adjudicating Authority. 

Step 3: The financial creditor shall, along with the application furnish-  

(a) record of the default recorded with the information 
utility or such other record or evidence of default as 
may be sp e c i f i e d ;  

(b) the name of the resolution professional proposed to 
act as an interim resolution professional; and  

(c) any other information as may be specified by the Board. 

COMPILED BY CA SANIDHYA SARAF 

For the Best Test Series, Mentoring & Pendrive Classes visit… 

www.apnamentor.com 

157 



Step 4: The Adjudicating Authority shall, within fourteen 

days of the receipt of the application, ascertain the 

existence of a default. 

Step 5: The Adjudicating Authority may accept or reject the 

application after determining whether the default exists 

and whether any disciplinary proceeding is pending 

against proposed interim resolution professional.  

Step 6: The AA shall communicate the order to the 

financial creditor within 7 days of admission of application. 

If the AA rejects the application, AA shall give a notice to 

the applicant to rectify the defect in his application within seven days of receipt of such notice 

from the Adjudicating Authority. 

Step 7: The corporate insolvency resolution process shall commence from the date of 

admission of the application. 

If corporate insolvency resolution process is initiated by an operational creditor 

Step 1: Default should have occurred 

Step 2: On the occurrence of default, an operational creditor shall first send a demand notice 

and a   copy of invoice to the corporate   debtor. 

Step 3: On receipt of notice, the corporate debtor is either required to pay off within  10 days 

or give notice of dispute. 

Step 4: After the expiry of the period of ten days from the date of delivery of the notice or 

invoice demanding payment, if the   operational creditor does not receive payment from the 

corporate debtor or notice of the dispute, the operational creditor may file an application 

before the Adjudicating dispute, the operational creditor may file an application before the 

Adjudicating Authority for initiating corporate insolvency resolution process. 

 

Step 5: The operational creditor shall, along with the application furnish the following 

documents- 

(a) a copy of any record with information utility confirming that there is no 

payment of an unpaid operational debt by the corporate debtor, if 

available; and; 

(b) any other proof confirming that there is no payment of an unpaid 

operational debt by the corporate debtor or such other information, as 

may be prescribed."; 

It implies that the requirement to submit a certificate from the banks or financial institutions 
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confirming that no payment is received from the corporate debtor is now omitted. 

The same has been held in the judgment of 

“Smart timing steel limited vs National steel and agro industries limited” 

 

Step 6: An operational creditor initiating a corporate insolvency resolution process, may 

propose a   resolution professional to act as an interim resolution professional. 

 

Step 7: The AA shall within 14 days of the receipt of application, by an order admit the 

application or reject the application. {Admit application after ascertaining that all application 

is complete, there is a default, disciplinary proceeding is not pending against the proposed 

professional and after verifying truth of documents submitted.} {Similarly, he will reject the 

application if application is incomplete, there has been a repayment of unpaid operational 

debt, demand notice was not given by operational creditor, notice of dispute has been received 

by operational creditor, disciplinary proceeding is pending against the proposed professional} 

Step 8: The corporate insolvency resolution process shall commence from the date of admission 

of the application. 

 

 

 

 

If corporate insolvency resolution process is initiated by the principle debtor/Corporate 

applicant 

Step 1: Default should have occurred 

Step 2.  Application should be made to Adjudicating Authority with prescribed books and 

documents. 

 the information relating to its books of account and such other documents 

for such period as may be specified; 

 the information relating to the resolution professional proposed to be 

appointed as an interim resolution professional; and 

 the special resolution passed by shareholders of the corporate debtor or the 

resolution passed by at least three-fourth of the total number of partners of 

the corporate debtor, as the case may be, approving filing of the application."; 

 

 

Example: A foreign company which does not have any office or bank account in India 

and hence could not submit “certificate of financial institution” to NCLT at the time 

of making the petition. Is the petition permissible? Ans: No 
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Step 3:  The name of the interim resolution professional should also be proposed in the 

application. 

Step 4:  The Adjudicating Authority shall within 14 days approve/reject the application. 

Step 5:   If the Adjudicating Authority rejects the application, notice shall be given to rectify the 

defects within 7 days. 

Common Part for above 3 applications: 

Time limit for Completion 

The corporate insolvency resolution process shall be completed within a period of one hundred 

and eighty days from the date of admission of the application to initiate such   process. Period 

may be extended by AA by maximum 90 days. 

Withdrawal of application admitted under section 7, 9, or 10 

The Adjudicating Authority may allow the withdrawal of application admitted under section 7 

or section 9 or section 10, on an application made by the applicant with the approval of ninety 

per cent. voting share of the committee of creditors, in such manner as may be specified." 

 

Declaration of Moratorium 

The Adjudicating Authority, after admission of the application, shall, by an order— 

(a) Declare a moratorium; 

(b) cause a public announcement of the initiation of corporate insolvency resolution 
process and call for submission of claims, and appoint an interim resolution 
professional. 

 

Example 1:Can the petition made to NCLT be withdrawn after the petition has been admitted? 

Ans: As per Rule 8 of the Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016, the Adjudicating Authority may permit withdrawal of the application on a request made by 

the applicant before its admission. Application once admitted cannot be withdrawn 

Example 2: 

Can an unsecured creditor make an application to the NCLT? 

Ans: Yes, as per Sec. 3(10) of the Insolvency and Bankruptcy Code, 2016, a creditor means any 

person to whom a debt is owned and includes a financial creditor, an operational creditor, a 

secured creditor, an unsecured creditor, and a decree holder. 
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Example 3: 

ABC Ltd has taken certain loans from HDFC and ICICI Bank and has defaulted in payment of Rs 10 lakh 

to ICICI. However, no default is made in payment of loans to HDFC. 

Can HDFC file an application to NCLT to initiate corporate insolvency resolution process? 

Ans: Yes. A financial creditor in respect of whom there is no default pending can still file application 

against a corporate debtor , the corporate debtor has a default against some other financial creditor. 

However, in that case, he can only file joint application with the financial creditor for whom there 

is default. 

 

Example 4: 

Will the application of operational creditor to NCLT be admissible if the Company who has 

made the default proves that there was a dispute regarding the quality of services? 

Ans: No. Dispute includes a suit or arbitration proceedings relating to— 

(a) the existence of the amount of debt; 

(b) the quality of goods or service; or 

(c) the breach of a representation or warranty; [ Section 5(6)] 
Further, it is clearly mentioned in the Code that if the Company proves the existence of dispute 

within 10 days of the application of operational creditor, the petition is not maintainable. 

 

Who are the persons not entitled to make an application? 

The following persons shall not be entitled to make an application to initiate corporate insolvency 

resolution: 

 

 

(a) a corporate debtor undergoing a corporate insolvency resolution process; o r  

(b) a corporate debtor having completed corporate insolvency resolution process 

twelve months preceding the date of making of the application; o r  

(c) a corporate debtor or a financial creditor who has violated any of the terms of 

resolution plan which was approved twelve months before the date of making of 

an application under this Chapter; or 

(d) a corporate debtor in respect of whom a liquidation order has been made. 
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Moratorium:  

After the commencement of corporate insolvency resolution, a calm period for 180 days 
is declared, during which all suits and legal proceedings etc. against the Corporate Debtor 

are   kept in abeyance to give time to the entity to resolve its status. It is called the 

Moratorium Period. 

1. Following acts will be prohibited during moratorium period: 

❑ the institution of suits or continuation of pending suits or proceedings against 
corporate debtor; 

Example: 

Suppose a corporate debtor has committed a default and is undergoing a corporate 

insolvency resolution process. A corporate applicant Mr. X thereof files an application 

for initiating corporate insolvency resolution process with the Adjudicating Authority, 

State whether he is entitled to make an application to initiate corporate insolvency 

resolution process? 

 

Answer: The following persons shall not be entitled to make an application to 

initiate corporate insolvency resolution process - 

(a) a corporate debtor undergoing a corporate insolvency resolution process; or 

(b) a corporate debtor having completed corporate insolvency resolution 

process twelve months preceding the date of making of the application; or 

(c) a corporate debtor or a financial creditor who has violated any of the terms 

of resolution plan which was approved twelve months before the date of 

making of an application under this Chapter; or 

(d) a corporate debtor in respect of whom a liquidation order has been made. 

In this section, a corporate debtor includes a corporate applicant in respect of 

such corporate debtor. [Section 11] 

As per the facts, corporate applicant Mr. X is a corporate debtor who is undergoing 

a corporate insolvency resolution process, he shall not be entitled to make 

application to initiate corporate insolvency resolution process. 

 

For the Best Test Series, Mentoring & Pendrive Classes visit… 

www.apnamentor.com 

COMPILED BY CA SANIDHYA SARAF 

162 



❑ transferring, encumbering, alienating or disposing of by the corporate debtor any 

of its assets or any legal right or beneficial interest   therein; 

❑ any action to foreclose, recover or enforce any security interest created by the 

corporate debtor in respect of its property including any action under the 

SARFAESI Act,2002; 

❑ the recovery of any property by an owner or lessor where such property is 

occupied by or in the possession of the corporate d e b t o r . 

 

2. However, supply of essential goods or services to the corporate debtor as may be 

specified shall not be terminated or suspended or interrupted during moratorium   

period. 

3. The order of moratorium shall have effect from the date of such order till the 

completion of the corporate insolvency resolution   process. 

4. Moratorium period shall cease when AA approves the resolution plan or passes an 

order for liquidation of corporate debtor. 

 

Example 1: 

Can the personal property of the Guarantor/Promoter be attached during the moratorium 

period? 

Ans: Certain acts are prohibited during the moratorium period. As per the provisions given 

in the IBC Code, transferring, encumbering, alienating or disposing of by the corporate 
debtor any of its assets or any legal right or beneficial interest   therein is prohibited 

during the moratorium period i.e effect of moratorium is limited to the properties of 

corporate debtor, and not its promoter. 

Similarly in the case of Schweitzer Systematic India Pvt. Ltd vs Phoenix ARC Pvt. Ltd. & 

Ors., it was held that moratorium u/s 14(1)(c ) is not extended to promoters property. 

 

Example 2: 

After commencement of Corporate Insolvency Resolution, NCLT declared Moratorium 

against the corporate debtor. Within a month of declaration, corporate debtor disposed of 

his property. State validity of the act of corporate debtor. 

Ans: As per section 14 of the Code, any transaction/disposal/ of any assets of Corporate 

Debtor during the moratorium period which is 180 days from date of commencement of 

corporate insolvency resolution, is prohibited. So such an act of corporate debtor is not 

valid. 
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Constitution of Committee of Creditors: 

Composition: 

        The committee of creditors shall comprise of all financial creditors of the corporate debtor. 

        {The directors, partners and one representative of operational creditors, may attend the 
meetings of committee of creditors, but shall not have any right to vote in such   meetings.} 

         Where Financial Creditors don’t exist: As per Regulation 16 of the Insolvency and   
Bankruptcy (Insolvency Resolution) Regulations, 2016, where the corporate debtor has 
no financial debt or where all financial creditors are related parties of the corporate 
debtor, the committee shall be formed comprising of following members: - 

(a) 18 largest operational creditors by value. 

(b) 1 representative elected by all workmen 

(c) 1 representative elected by all employees 

Where the number of operational creditors is less than 18, the committee shall include all   such 

operational creditors 

Quorum for the meeting: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A meeting of committee of creditors shall quorate if members of the committee of 

creditors representing at least thirty three percent of the voting rights are present either in 

person or by video/audio means 

If the requisite quorum for committee of creditors is not fulfilled the meeting cannot be 

held and the meeting shall automatically stand adjourned at the same time and place on 

the next day 

The adjourned meeting shall quorate with the members of the committee attending the 

meeting 

Example: Committee of creditors approved the resolution plan with respect to the 

management of affairs of the company by more than 50% of voting share of the 

financial creditors. State whether decision given on the resolution plan is binding 

on the corporate debtors and all its creditors? 

 
Answer: No, as per the Code, the resolution plan shall be approved by the 

committee of creditors by vote of not less than 66% of voting share of the financial 

creditors. Resolution plan was not passed by majority. 
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Voting Share: 

• Where the corporate debtor owes financial debts to two or more financial creditors as 
part of a consortium or agreement, each such financial creditor shall be part of the 
committee of creditors and their voting share shall be determined on the basis of 
financial debts owed to them. 

❑ Where any person is a financial creditor as well as 
operational creditor: such person shall be a financial 
creditor to the extent of the financial debt owed by    
the corporate debtor, and shall be included in the 
committee of creditors, with voting share 
proportionate to the extent of financial debts owed 
to such c r e d i t o r . 

❑ All decisions of the committee of creditors shall be 
taken by a vote of not less than sixty-six per cent of 
voting share of the financial cred itors . Provided 
that where a corporate debtor does not have any 
financial creditors, the committee of creditors shall 
be constituted and comprise of such persons to 
exercise such functions in such manner as may be specified by the   Board. 

  First meeting: 

❑ The first meeting of the committee of creditors shall be held within seven days of the 
constitution of the committee of creditors. 

 

Rights and Powers: 

• The committee of creditors shall have the right to require the resolution professional 
to furnish any financial information in relation to the corporate debtor at any time 
during the corporate insolvency resolution process. 

• The resolution professional shall make available any financial information so required 
by the committee of creditors within a period of seven days of such   requisition. 
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• Approval of committee of creditors for certain actions of resolution professional, during 
the corporate insolvency resolution process: 

(a) raise any interim finance in excess of the 
amount as may be decided by the 
committee    of creditors in their meeting; 

(b) create any security interest over the assets 
of the corporate; 

(c) change the capital structure of the 
corporate debtor; 

(d) record any change in the ownership 
interest of the corporate d e b t o r ; 

(e) give instructions to financial institutions 
maintaining accounts of the corporate debtor for a debit transaction from any 
such accounts in excess of the amount as may be decided by the committee of 
creditors in their m e e t i n g ; 

(f) undertake any related party transaction; 

(g) amend any constitutional documents of the corporate d e b t o r ; 

(h) delegate its authority to any other 
person; 

(i) dispose of or permit the disposal of 
shares of any shareholder of the 
corporate debtor or their nominees to 
third parties; 

(j) make any change in the management of 
the corporate debtor or its   subsidiary; 

(k) transfer rights or financial debts or 
operational debts under material 
contracts otherwise than in the ordinary 
course of b u s i n e s s ; 

(l) make changes in the appointment or 
terms of contract of such personnel as 
specified by the committee of creditors; or  

(m) make changes in the appointment or terms of contract of statutory auditors or 
internal auditors of the corporate debtor. 

 

 
Other Provisions w.r.t. Committee of Creditors 

• The members of the committee of creditors may meet in person or    by such 
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electronic means as may be specified. All meetings of the committee of 
creditors shall be conducted by the resolution p r o f e s s i o n a l . 

• The resolution professional shall give notice of each meeting of the committee 
of creditors to-members of committee of creditors, members of suspended 
BOD/Partners and operational creditors or their representatives if the amount 
of their aggregate dues is not less than ten per 
cent of the debt. 

• The directors, partners and one representative of 
operational creditors, may attend the meetings 
of committee of creditors, but shall not have any 
right to vote in such   meetings. 

• Any creditor who is a member of the committee 
of creditors may appoint an insolvency 
professional other than the resolution 
professional to represent such creditor in a 
meeting of the committee of creditors: Provided that the fees payable to such 
insolvency professional representing any individual creditor will be borne by 
such c r e d i t o r . 

• Each creditor shall vote in accordance with the voting assigned to him based 
on the financial debts owed to such   creditor. 

• The committee of creditors, may, in the first meeting, by a majority vote of not 
less than 66 % of the voting share of the financial creditors, either resolve to 
appoint the interim resolution professional as a resolution professional or to 
replace the interim resolution professional by another resolution professional. 

 

                       Appointment of Interim Resolution Profession and Resolution Professional: 

The AA shall appoint an interim resolution 

professional within fourteen days from the insolvency   

commencement date. Following is the process for 

the appointment of interim resolution professional. 

1. Where the application for corporate 
insolvency resolution process is made by a 
financial   creditor or   the corporate debtor, 
the resolution professional as proposed in the 
application shall be appointed as the interim 
resolution professional, if no disciplinary 
proceedings are pending against him. 

2. Where the application for corporate 
insolvency resolution process is made by a 
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operational   creditor 

(i) If a proposal for appointment of interim resolution professional has been made- the 
resolution professional as proposed in the application shall be appointed as the interim 
resolution professional, if no disciplinary proceedings are pending against him.  

(ii) If a proposal for appointment of interim resolution professional has not been made- the 
Adjudicating Authority shall make a reference to the Board for the recommendation of 
an insolvency professional who may act as an interim resolution   professional.  

(iii) The Board shall, within ten days of the receipt of a reference from the Adjudicating 
Authority, recommend the name of an insolvency professional to the Adjudicating 
Authority against whom no disciplinary proceedings are pending. 

Example: Mr. Z was continuing as Interim resolution professional (IRP) in XY company. The 

committee of creditors by majority vote of financial creditors proposed to appoint Mr. Final as 

Resolution professional (RP) of the XY & Co. The said proposal was confirmed by the Board 

after the 10 days. State whether Mr. Final is appointed as Resolution professional. 

Answer: No, as per the Code, if Board does not confirm the proposed name as RP within 10 

days of receipt of proposal, the Adjudicating authority shall direct IRP to continue as  RP  for 

such time as the Board would have confirmed for the appointment of Proposed RP. 

3. Term –Shall not exceed 30 days from date of appointment. 

4. The key roles of an Interim Resolution Professional are: - 

(a) Issuance of public notice of the Corporate Insolvency. 

(b) Resolution process. 

(c) Collation of claims received. 

(d) Constitution of the Committee of Creditors. 

(e) Conduct of the first meeting of Committee of Creditors. 

 

5. Powers of Interim Resolution Professional: 
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(a) Management of Affairs of the Corporate 
Debtor. 

(b) To exercise the powers of BOD/partners. 

(c) The officers and managers of the 
corporate debtor shall report to the 
interim resolution professional and 
provide access to such documents and 
records of the corporate debtor as may be 
required by    the interim resolution 
professional. 

(d) To instruct financial institutions 
maintaining the accounts of the corporate 
debtor to act on instructions of interim 
resolution professional and furnish 
information relating to corporate debtor 
available with them to interim resolution 
professional. 

 

6. Public announcement: Interim Resolution Professional shall make public announcement 
immediately after his appointment. “Immediately” refers to not more than three days from 
the date of appointment of the Interim Resolution Professional. 

Public Announcement shall include the following: 

(a) Name & Address of Corporate Debtor under the Corporate Insolvency Resolution 
Process. 

(b) Name of the authority with which the corporate debtor is incorporated or   
registered. 

(c) Details of interim resolution Professional who shall be vested with the 

management of the Corporate Debtor and be responsible for receiving c l a i m s . 

(d) Penalties for false or misleading Claims. 

(e) The last date for the submission of the c la ims . 

(f) The date on which the Corporate Insolvency Resolution Process   ends. 
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7. Functions of Resolution 
Professional: 

(i) The resolution professional 
shall conduct the entire 
corporate insolvency 
resolution process and 
manage the operations of 
the corporate debtor during 
the corporate insolvency 
resolution process period. 

(ii) The resolution professional 
shall exercise powers and perform duties as are vested or conferred on the interim 
resolution professional. 

(iii) In case of any appointment of a resolution professional, the interim resolution 
professional      shall provide all the information, documents and records pertaining 
to the corporate debtor in his possession and knowledge to the resolution 
p r o f e s s i o n a l . 

(iv) The Resolution Professional's primary function is to take over the management 
of the corporate borrower and operate its business as a going concern under the 
broad directions of committee of creditors. 

 

8. The committee of creditors may, at a meeting, by a vote of 66 % of voting shares, 
propose to replace the resolution professional appointed with another resolution 
professional. The Committee of creditors shall forward the name of the insolvency 
professional proposed to AA. The AA shall forward the proposal to the Board.  

9. reparation of information memorandum:  The resolution professional shall prepare an 
information memorandum containing such relevant information as may be specified by 
the Board for formulating a resolution   plan. A resolution applicant may submit a 
resolution plan to the resolution professional prepared on the basis of information 
memorandum. 

10. Examination of Resolution Plan: The resolution professional shall examine each 
resolution plan received by him to confirm that each resolution plan— 

(a) provides for the payment of insolvency resolution process costs in priority to 
repayment of other debts of the corporate debtor; 

(b) provides for the repayment of the debts of operational creditors 

(c) provides for the management of the affairs of the Corporate debtor after approval 
of the resolution plan 

(d) the implementation and supervision of the resolution plan; 

(e) does not contravene any of the provisions of the law for the time being in   force; 
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(f) conforms to other requirements as specified 
by the Board. 

11. Appeal against the approval of resolution plan- 
Appeal can be made against the approval of the 
resolution plan if any of the above-mentioned 
criteria is not fulfilled. For example: Resolution 
plan contravenes the provision of law or does 
not provides for the repayment of debt of 
operational creditors. 

12. The committee of creditors may approve a 

resolution plan by a vote of not less than 66 % 

of voting share of the financial creditors. 

13. The resolution professional shall submit the 
resolution plan as approved by the committee 

of creditors to the Adjudicating Authority. 

14. The AA may approve or reject the resolution plan. 

 
 

Eligibility of an insolvency Professional to be appointed as a Resolution Professional 

As per Regulation 3 of Insolvency and Bankruptcy (Insolvency Resolution) Regulation, 2016, 

an insolvency professional shall be eligible for appointment as a resolution professional for 

a corporate insolvency process if he and all partners and directors of the insolvency 

professional entity of which he is partner or director are independent of the corporate 

debtor: - 

(a) He is eligible to be appointed as an independent director on the board of the corporate 

debtor under section 149 of the Companies Act, 2013, where the corporate debtor is a 

company. 

(b) He is not a related party of the corporate debtor. 

(c) He is not an employee or proprietor or a partner of a firm of auditors or company 

secretaries in practice or cost auditors of the corporate debtor in the last three financial 

years. 

(d) He is not an employee or proprietor or a partner of a legal or consulting firm that has or had 

any transaction with the corporate debtor amounting to ten per cent or more of the gross 

turnover of such firm in the last three financial years. 

Example:  

Can the promoter of the defaulting company be appointed as a Insolvency Professional of the same 

company? 
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Ans: No, because a promoter is not eligible to be appointed as a independent director of the same 

company. 

 

Liquidation Process 

❖ When the corporate debtor defaults in the payment of debts, the corporate debtor 
at the first stage, is put into resolution mode. The process is called the corporate 
insolvency resolution process. However, if attempts to resolve the insolvency of 
the corporate debtor fail, then only the liquidation provisions of the Code are   
triggered. 

❖ Intimation of the decision of the committee of creditors to liquidate to Adjudicating 
authority: Where the resolution professional, at any time during the corporate 
insolvency resolution process but before confirmation of resolution plan, intimates 
the Adjudicating Authority of the decision of the committee of creditors to liquidate 
the corporate debtor, the Adjudicating Authority shall pass a liquidation order. 

❖ Where the resolution plan approved by the Adjudicating Authority is contravened 
by the concerned corporate debtor, any person other than the corporate debtor, 
whose interests are prejudicially affected by such contravention, may make an 
application to the Adjudicating Authority for a liquidation order. 

❖ When a liquidation order has been passed, no suit or other legal proceeding shall 
be instituted by or against the corporate debtor. However, a suit or other legal 
proceeding may be instituted by   the liquidator, on behalf of the corporate debtor, 
with the prior approval of the Adjudicating Authority. 

 

A corporate debtor may be put into liquidation in the following scenarios: 

❖ A 66% majority of the creditor's committee resolves to liquidate the corporate 
debtor at any time during the insolvency resolution p r o c e s s . 

❖ The creditor's committee does not approve a resolution plan within 180 days (or 
within the extended 90 days) 

❖ The NCLT rejects the resolution plan submitted to it on technical grounds; or 

❖ The debtor contravenes the agreed resolution plan and an affected person makes 
an application to the NCLT to liquidate the corporate d e b t o r . 

 

Effect of liquidation 

❖ Where the Adjudicating Authority passes an order for liquidation of the corporate 
debtor, the resolution professional appointed for the corporate insolvency 
resolution process, shall act as the liquidator for the purposes of liquidation unless 
replaced by the Adjudicating   Authority. 

❖  On the appointment of a liquidator, all powers of the BOD, KMP and the partners 
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of the corporate debtor, as the case may be, shall cease to have effect and shall be 
vested with the liquidator. 

Replacement of Resolution Professional 

❖ the resolution plan submitted by the resolution professional was rejected for 
failure to meet the requirements; or 

❖ the Board recommends the replacement of a resolution professional to the 
Adjudicating Authority for reasons to be recorded in w r i t i n g . 

               On rejection of resolution plan due to failure to meet the requirements, the 
Adjudicating Authority may   direct the Board to propose the name of another 

insolvency professional to be appointed as a liquidator. 

The Board shall propose the name of another insolvency professional within ten 

days of the direction issued by the Adjudicating Author ity . 

On receipt of Board proposal, the AA shall appoint such insolvency professional as the 
liquidator. 

 

❖ Powers and duties of liquidator: 

o to verify claims of all the creditors; 

o to take into his custody or control all the assets, property, effects and 
actionable claims of the corporate debtor; 

o to evaluate the assets and property of the corporate debtor in the manner 

as may be specified by the Board and prepare a r e p o r t ; 

o to take such measures to protect and preserve the assets and properties 

of the corporate debtor as he considers necessary; 

o to carry on the business of the corporate debtor for its beneficial 

liquidation as he considers necessary; 

o to sell the immovable and movable property and actionable claims of the 

corporate debtor; 

o to draw, accept, make and endorse any negotiable instruments including 
bill of exchange, hundi or promissory note in the name and on behalf of 

the corporate debtor; 

o to obtain any professional assistance from any person or appoint any 

professional, in discharge of his duties, obligations and 

r e s p o n s i b i l i t i e s ; 

o to invite and settle claims of creditors and claimants and distribute 

proceeds in accordance with the provisions of this Code; 

o to institute or defend any suit, prosecution or other legal proceedings, civil 
or criminal, in the name of on behalf of the corporate   debtor; 

For the Best Test Series, Mentoring & Pendrive Classes visit… 

www.apnamentor.com 

COMPILED BY CA SANIDHYA SARAF 

173 



o to investigate the financial affairs of the corporate debtor to determine 

undervalued or preferential transactions; 

o to take all such actions, steps, or to sign, execute and verify any paper, 

deed, receipt document, application, petition, affidavit, bond or 

instrument and for such purpose to use the common seal, if any, as may 

be necessary for liquidation, distribution of assets and in discharge of his 

duties and obligations and functions as liquidator; 

o to apply to the Adjudicating Authority for such orders or directions as may 
be necessary for the liquidation of the corporate debtor and to report the 

progress of the liquidation process in a manner as may be specified by the 

Board; and 

o to perform such other functions as may be specified by the   Board. 

 

❖ Liquidation estate: For the purposes of liquidation, the liquidator shall form an 
estate of the assets, which will be called the liquidation estate in relation to the 
corporate debtor. 

 
               The liquidation estate shall comprise of all liquidation estate assets which shall 

include the         following: 

(a) any assets over which the corporate debtor has ownership rights 

(b) assets that may or may not be in possession of the corporate debtor including 
but not limited to encumbered assets; 

(c) tangible assets, whether movable or immovable; 

(d) intangible assets intangible assets including but not limited to intellectual 
property, securities (including shares held in a subsidiary of the corporate 
debtor) and financial instruments, insurance policies, contractual rights; 

(e) assets subject to the determination of ownership by the court or   authority; 

(f) assets issued as collateral over which creditors have relinquished rights; 

(g) all proceeds of liquidation as and when they are realized. 
                 
                Exceptions to the assets from inclusion in the liquidation estate assets: 

(a) assets owned by a third party which are in possession of the corporate debtor; 

(b) personal assets of any shareholder or partner of a corporate debtor; 

(c) assets of any Indian or foreign subsidiary of the corporate debtor; 

(d) assets in security collateral held by financial services providers and are 
subject to netting and set-off in multi-lateral trading or clearing 
t r a n s a c t i o n s ; 
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(e) any other assets as may be specified by the Board. 

 

❖ Consolidation of claims- The liquidator shall receive or collect the claims of creditors 
within a period of thirty days from the date of the commencement of the liquidation 
process. Both financial and operational creditors shall submit their claims to the 
liquidator. A creditor may withdraw or vary his claim under this section within 
fourteen days of its submission. 

❖ Verification of claims- The liquidator shall verify the claims submitted within such time 
as specified by the Board. The liquidator may require any creditor or the corporate 
debtor or any other person to produce any other document or evidence which he 
thinks necessary for the purpose of verifying the whole or any part of the claim. The 
liquidator may, after verification of claims, either admit or reject the claim, in whole 
or in part. The liquidator shall communicate his decision of admission or rejection of 
claims to the creditor and corporate debtor within seven days of such admission or 
rejection of claims. The liquidator shall determine the value of claims admitted in such 
manner as may be specified by the Board. 

 

❖ Appeal against the decision of liquidator: A creditor may appeal to the Adjudicating 
Authority against the decision of the liquidator rejecting the claims within fourteen 
days of the receipt of such decision. 

 

❖ Distribution of proceeds from the sale of the liquidation assets: Priority order of 
payment 

(a) the insolvency resolution process costs and the liquidation costs paid in   full 

(b) workmen dues for the period of twenty-four months preceding the 
liquidation commencement date; and debts owed to secured creditors in the 
event such secured creditors has relinquished security, shall rank equally. 

(c) wages and any unpaid dues owed to employees other than workmen for the 
period     of twelve months preceding the liquidation commencement d a t e ; 

(d) financial debts owed to unsecured creditors; 

(e) Amount due to CG and SG and debts owed to secured creditors for any unpaid 
amount after enforcement of security interest, shall rank equally. 

(f) Remaining debts and dues 

(g) preference shareholders, if any; and 

(h) equity shareholders or partners, as the case may  be. 

 

; 
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Miscellaneous provisions in IBC: 

FAST TRACK INSOLVENCY RESOLUTION FOR CORPORATE PERSONS 

A fast track insolvency resolution, as the name suggests, is a process wherein the 

insolvency resolution process shall be completed in an expeditious manner i.e., 

with 90 (ninety) days from the insolvency commencement date. The provisions 

of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process 

for Corporate Persons) Regulations, 2016 shall, mutatis mutandis, apply to the 

conduct of a fast track corporate insolvency resolution process. 

Who may apply? 

An application under this category can be made by any corporate debtor falling under any of 

the below mentioned category: - 

 a small company as defined under clause (85) of section 2 of Companies Act, 2013, or 

 a Startup (other than the partnership firm) 

 an unlisted company with total assets, as reported in the financial statement of the 
immediately preceding financial year, not exceeding rupees one crore. 

Time period for completion of fast track corporate insolvency resolution process 

The fast track corporate insolvency resolution process shall be completed within a period of 

ninety days from the insolvency commencement date. 

Extension: The Adjudicating Authority may extend time period for fast track corporate 

insolvency resolution process. The aggrieved may make an application to the Adjudicating 

Authority and it is satisfied that the fast track corporate insolvency resolution process 

cannot be completed within a period of ninety days, it may, by order; extend the duration 

of such process to a further period which shall not be exceeding forty-five days. 

The extension of the fast track corporate insolvency resolution process under this section shall 

not be granted more than once. 

 

Voluntary liquidation process: 

Section 59 of the Code empowers a corporate person intending to liquidate itself voluntarily 

if  it  has not committed any default to initiate voluntary liquidation proceedings under the 

provisions of this Code.1616 

Any corporate person registered as a company shall meet the following conditions to initiate 

a voluntary liquidation process: - 
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(a) A declaration from majority of the directors of the company verified by an affidavit 
stating 

(i) That they have made a full inquiry into the affairs of the company and have formed 

an opinion that either the company has no debts or that it will be able to pay its 

debts in full from the proceeds of assets to be sold in the voluntary liquidation; 

and 

(ii) That the company is not being liquidated to defraud any person. 

(b) The declaration shall be accompanied with the following documents, namely: 

(i) Audited financial statements and a record of business operations of the company 

for the previous two years or for the period since its incorporation, whichever is 

later; 

(ii) A report of the valuation of assets of the company, if any, prepared by the registered 

valuer. 

    (c ) After making the declaration the corporate debtor shall within four weeks pass a special 

resolution at a general meeting stating that the company should be liquidated voluntarily 

and insolvency professional to act as the liquidator may be appointed. 

 

   Persons not eligible to be a Resolution Applicant-Section 29 A 

❑ Is an undischarged insolvent 
❑ is a willful defaulter in accordance with guidelines of RBI issued under Banking Regulation 

Act , 1949 or the guidelines of a financial sector regulator issued under any other law for 
the time being in force," 

❑ at the time of submission of resolution plan classified as NPA & atleast one year has 
elapsed from the date of commencement. However, if such person can apply if he pays 
all the overdue amounts plus interest plus other changes before submission of the plan. 

❑ he has been convicted for any offence punishable with imprisonment for 2 years or more. 

❑ Is disqualified to be director under Companies Act, 2013. 

❑ Is prohibited by SEBI from trading or accessing the securities market. 

❑ Has been a promoter or in management or control of a corporate debtor in which 
preferential/undervalued/extortionate credit/fraudulent transaction has taken place & 
an order has been made by Adjudicating Authority in this respect. 

❑ Has executed an enforceable guarantee in favor of a creditor in respect of a corporate 
debtor. 

❑ Has a connected person which has defaulted as per the above provisions. 
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Validity of undervalued and overvalued transactions with Related Parties 

If the corporate debtor enters into undervalued or overvalued transactions with its Related 

parties, the Resolution professional may report about such transactions to NCLT and NCLT may 

declare such transactions null and void and may reverse such transactions. If such transactions 

are not reported by the resolution professional, in such case, a creditor, member or a partner of 

a Corporate Debtor, as the case may be, may make an application to the NCLT to declare such 

transactions void and reverse their effect in accordance with the relevant provisions of this 

Code. 

Amendment in Section 16 

In section 16(5) of the principal Act which is related to the appointment and  tenure  of interim 

resolution professional, for the words "shall not exceed thirty days from date of his appointment", the 

words and figures "shall continue till the date of appointment of the resolution professional under 

section 22" shall be substituted. 

 

Insertion of new sub-section 6(A) & 6(B) after sub-section (6)- "(6A) 

Where a financial debt— 

(a) is in the form of securities or deposits and the terms of the financial debt 

provide for appointment of a trustee or agent to act as authorised 

representative for all the financial creditors, such trustee or agent shall act 

on behalf of such financial creditors; 

(b) is owed to a class of creditors exceeding the number as maybe specified the 

interim resolution professional shall make an application to the Adjudicating 

Authority along with the list of all financial creditors, containing the name of 

an insolvency professional, other than the interim resolution professional, to 

act as their authorised representative who shall be appointed by the 

Adjudicating Authority prior to the first meeting of the committee of 

creditors; 

(c) is represented by a guardian, executor or administrator, such person shall act 

as authorised representative on behalf of such financial creditors, and such 

authorised representative shall attend the meetings of the committee of 

creditors, and vote on behalf of each financial creditor to the extent of his 

voting share. 

(6B) The remuneration payable to the authorized representative— shall be as per the terms of 

the financial debt or the relevant documentation; and shall be form part of the insolvency 

resolution process costs. 
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Insertion of Section 25 A which deals with the Rights and duties of authorized representative 

of financial creditors. 

1. Right to participate and Vote on behalf of FC: T he  authorised representative(AR) 

under section 21(6) & 21(6A) or section 24(5) shall have the right to participate and 

vote in meetings of the committee of creditors on behalf of the financial 

creditor(FC) he represents in accordance with the prior voting instructions of such 

creditors obtained through physical or electronic means. 

2. Duty of AR to circulate agenda & minutes to FC: It shall be the duty of the 

authorized representative to circulate the agenda and minutes of the meeting of 

the committee of creditors to the financial creditor he represents. 

3. AR to act on instruction of FC: T he authorized representative shall not act against 

the interest of the financial creditor he represents and shall always act in 

accordance with their prior instructions: 

Provided that if the authorized representative represents several financial 

creditors, then he shall cast his vote in respect of each financial creditor in 

accordance with instructions received from each financial creditor, to the extent 

of his voting share: 

Provided further that if any financial creditor does not give prior instructions 

through physical or electronic means, the authorized representative shall abstain 

from voting on behalf of such creditor. 

Some clarifications 

1. amount raised from an allottee under a real estate project shall be deemed to be 

financial debt. 

2. it has been clarified that the approval of shareholders / members of the corporate 

debtor/company for a particular action required in the resolution plan for its 

implementation, which would have been required under the Companies Act, 2013 or 

any other law if the resolution plan of the company was not being considered under the 

Code, is deemed to have been given on its approval by the Adjudicating Authority.  
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