
Liz Garcia 
DOD 1/16/02 

FIRST JUDICIAL DISTRICT COURT          
COUNTY OF SANTA FE 
STATE OF NEW MEXICO 
 
MARY ANN McCONNELL, as personal representative of the Estate of Elizabeth 
Garcia, deceased, and as next friend of XAVIER MENDOZA, a minor, JEROME 
MENDOZA, a minor, and CENE MENDOZA, all minors with individual claims, 
 
  Plaintiffs, 
 
v.        No. D-0101-CV-200500045 
 
ALLSUP’S CONVENIENCE STORES, INC., A New Mexico Corporation. 
 
  Defendant. 
 
v. 
 
NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURG, P.A. 
 

Third-Party-Defendant. 
 

PLAINTIFF’S RESPONSE TO ALLSUP’S 
MOTION FOR SUMMARY JUDGMENT 

 
 Plaintiff, through counsel, McGinn, Carpenter, Montoya and Love, P.A. (MCML) states the following in 

opposition to Allsup’s motion for summary judgment: 

INTRODUCTION 

 It is so common as to be axiomatic -- convenience stores are dangerous places 

to work, especially at night on the graveyard shift when the store becomes a magnet for 

criminal activity   As early as the mid-1980s - early 1990s, while most convenience 

store chains began identifying and mitigating recognized risk factors to greatly reduce 

the probability of armed robbery or violent crime, the Allsup’s chain of stores in New 

Mexico and Texas did not.     Allsup’s operations -- by far – are on the very bottom 

rung when it comes to safety in convenience stores because, unlike its counterparts,  

Allsup’s has steadfastly refused to spend money to make its clerks safe from crime.     

As the “stop and rob” phenomena (which resulted not just in robbery, but in severe injuries, rapes and 

murders of clerks) became common knowledge in the industry, the vast majority of convenience store chains 

responded by following the advice of experts in the field to implement proven crime-reducing safety devices, 

environmental controls and staffing policies.    During that same time, Allsup’s spent money on large salaries for its 

owners, but not on safety measures for its minimum wage clerks forced to work alone on the graveyard shift.     The 
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company chose to spend money on devices to protect its money and its merchandise (convex mirrors to watch for 

shoplifters, steel floor drop safes to protect the money), but chose not to spend money to protect its clerks with 

double-staffing at night, security guards, security cameras, safe rooms with steel doors or bullet-resistant enclosures, 

adequate lighting, security training or closing the store during peak crime hours.     As a result of Allsup’s economic 

decisions, long before Elizabeth Garcia was abducted, raped and murdered, many other lone nighttime clerks were 

stabbed, shot, raped, threatened with weapons, robbed, killed and one had her throat cut.    Despite the slaughter and 

devastation of its nighttime clerks, Allsup’s chose to do nothing, not even warn its employees, and continued to 

expose all of its nighttime employees, including Elizabeth Garcia, to these dangers.   

The rate at which Allsup’s sacrificed its employees is vastly beyond acceptable; vastly beyond defendable; 

and vastly beyond forgivable.  While industry, academia, law enforcement, and convenience store competitors have 

studied and employed the known strategies to make convenience store operations reasonably safe for clerks, 

Allsup’s has chosen instead to continue playing Russian Roulette with clerk lives, choosing to ignore even the most 

basic of safe practices.  Given the long trail of human suffering that has resulted, including the heinous, totally 

unnecessary, and brutal abduction, rape, and murder of Elizabeth Garcia, Allsup’s decisions can be considered 

nothing less than greed, and its deadly choices nothing less than willful. 

With discovery far from complete in this case, Allsup’s has filed a motion for summary judgment which, as 

a matter of procedure alone, cannot be granted.   Even without full discovery, based on Plaintiff’s own extensive 

investigation into Allsup’s willful behavior predicating Ms. Garcia’s death, Allsup’s motion can be affirmatively 

denied based on the abundant facts substantiating the Garcia family’s claims.  The evidence submitted in this 

response more than suffices to create “disputed issues of material fact” regarding Allsup’s willful misconduct.    

Rather than provide the Court with facts to defend its own egregious acts, Allsup’s motion relies almost 

entirely on a recent unreported, proposed summary recommendation by the Court of Appeals in the Austin v. 

Allsup’s Convenience Stores, Court of Appeals No. 26,433, filed March 8, 2006.  As described more fully below, 

reliance on a summary recommendation is inappropriate.  The Austin summary recommendation is still pending, 

non-binding, and is founded on incomplete discovery and an entirely different factual record.  The Court of Appeals 

has specifically stated that reliance and citation to these types of proposed dispositions is improper.  State v. 

Gonzales, 110 N.M. 218, 227-28, 794 P.2d 361, 370-371 (C.A. 1991). 
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 Allsup’s intentional decisions leading to the death of Elizabeth Garcia are chilling.  While significantly 

more evidence is provided below, this court need look no further than the testimony of Hobbs Police Chief Tony 

Knott and the statements of Allsup’s own expert, Robert Epstein, in the Northriver case, to confirm Allsup’s willful 

intent, its utter disregard, its expectation of future rapes and homicides, and the total absence of just cause or excuse 

in failing to protect Ms. Garcia.  Allsup’s conduct and attitude toward worker safety is exactly the type that the New 

Mexico Supreme Court aimed to prevent and punish in the Delgado  decision.  Delgado v. Phelps Dodge Chino, 

2001 NMSC 34, 131 N.M. 272, 34 P.3d 1148, 2001 NM LEXIS 376.    Allsup’s motion must be denied based on the 

record compiled here by the Garcia family. 

I. PLAINTIFF’S UNDISPUTED FACTS DEFEAT ALLSUP’S MOTION. 

 Because the response to this motion is so fact intensive, plaintiff has organized her undisputed facts under 

legal headings which match the elements of the seminal case in this matter, Delgado v. Phelps Dodge Chino, Inc., 

supra., and the Supreme Court’s recent Delgado instruction, New Mexico Uniform Jury Instruction 13-413.  Legal 

argument follows at the end of Section II and in Sections III and IV. 

A. Allsup’s acted willfully because Allsup’s knew that its women workers in Hobbs, working alone on 
the graveyard shift, would be targeted for attack, rape, and murder, but decided not to purchase or 
implement the industry-wide safe practices known to prevent these dangers, which practices were in 
existence and available long before Ms. Garcia’s abduction.    

 
1. Allsup’s does not dispute the dangerous conditions and it’s knowledge of the dangerous conditions in its 

stores, only whether anything can be done. 
 

• Ex. 16, Allsup’s attorney, Chris Key 4/26/06 Hearing Transcript, p. 4 
 

“Allsup’s knows there is danger...There’s no dispute that we know there’s danger.  The 
dispute is how you prevent it or if you can prevent it.  That’s where the dispute really 
lies.” 

 
2. Something can be done.   With security strategies in place, convenience stores are safe.  Without them, they 

are deadly.  While Allsup’s chose to leave its stores deadly, long before Elizabeth Garcia was killed in 2002, the 

company knew the convenience store industry as a whole had implemented and was incorporating well known and 

well understood safety strategies, including:  security guards, bullet proof enclosures, clerk training, video cameras, 

monitored and unmonitored security cameras CCTV, locking the door at night and transacting business through pass 

through windows, providing good lighting, providing clear visibility into and out of the store, closing the store over 

the graveyard shift, limiting cash or simply adding a second person on the graveyard shift.   

• Ex. 20, ¶¶ 2, 13 – 23, Wayland Clifton Affidavit (two people on graveyard reduced crime by 85% and 
resulting violence by 100%)) 
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Wayland Clifton, 
former Gainesville, 
Florida Police Chief 

 
(18) Since becoming actively involved in the issue of convenience 
store crime as the Gainesville Police Chief back in the early 1980s, I have 
watched the convenience store industry as a whole progress significantly 
in the area of worker safety.  The industry has not always come along 
willingly, but early on even its own experts had to concede that a number 
of environmental design, technological advances, and staffing policies 
are proven to make once dangerous stores that invited criminal assaults, 
reasonably safe for workers and customers.   

 
(19) By early 2002, when Elizabeth Garcia was abducted, raped, 
and murdered, even the National Association of Convenience Stores 
(NACS) and its researchers (principally Rosemary Erickson of the 
Athena Institute) agreed that the following security precautions set the minimum expectation in 
every convenience store: 

 
  - bright interior and exterior lighting 
  -  clear visibility from the cash registers out the front of the store and vice versa 
  - real clerk training in robbery deterrence, prevention, and risk of assault 
  -  low cash amounts in the registers 
  -  cooperation with law enforcement 
 

(20) The NACS and Ms. Erickson have also agreed with the efficacy of bullet proof 
enclosures in reducing the risk of injury to clerks.   

 
(21) Long before Ms. Garcia’s abduction, other security precautions had also become the 
norm.  By the year 2000, 89% of convenience stores nationally had security cameras.  For stores 
that had experienced prior robberies or were in dangerous locations, it was also common for stores 
to hire security guards, schedule at least two clerks during the most dangerous graveyard shift, 
install bullet proof enclosures, or lock the doors during the graveyard shift and conduct business 
through pass through windows.  Many stores simply had begun closing  during the most 
dangerous graveyard shift hours. 

 
(22) Stores with these policies and devices have seen marked reduction in crime. 

 
(23) By the late 1990s, given the available knowledge and proven solutions to deterring crime, 
a store with even one robbery a year, not to mention two (including crimes sometimes called 
“larcenies” or “beer runs”) was not to be expected, if business was being properly operated and 
employed security policies and devices proven to deter crime. 

 
• Ex. 10, Hobbs Police Chief Tony Knott deposition, pp. 25-28 (comparing crime at Allsup’s stores in 

Hobbs, New Mexico to crime at the Town and Country convenience store chain in Hobbs.)  
 

“It wasn’t a matter for us that the Allsup’s are in areas that are more 
prone to crime and Town and Countries are not, that is just not true.  
They both have stores all over town...but in the Town and Country stores 
there were always surveillance camera systems...we didn’t spend much 
time at Town and Country stores.  We spend a huge amount of time at 
Allsup’s stores....We saw that the Town and Country stores were much 
better lit than the Allsup’s stores.  They tended to have fewer 
obstructions on their windows...Town and Country stores seemed to train 
their employees and where Allsup’s stores...my gut was that maybe they 
weren’t receiving any kind of training....it is common, and I recognize 
over the years, that typically, Town and Country will have two people in 
their stores at night.  And Allsup’s typically had one person in their 
store.  And again, it is a kind of common sense thing for me.  You know, it is pretty 



 5 

difficult...to rape and abduct a woman when there is two of them versus one.  Again, this 
is a common sense thing.”  pp. 25-27 
 
“[From 1998 – 2002] there were 49 felonies at the eight Allsup’s stores in Hobbs 
[compared to] eight or nine [at the six Town and Country stores].”  p. 27 
 
“Q:  What does that tell you as a law enforcement expert about whether a business has 
the ability to deter crime?”  “A: Well, I mean the numbers speak for themselves.  Again, 
when you take into account the fact that these stores are in similar parts of town...Why 
aren’t people robbing these Town and Country stores like they are the Allsup’s?  Why 
aren’t we having the violent crime at these Town and Country stores?  And again it is just 
common sense.”  pp. 27-28 
 
“Q:  What does that tell you as a law enforcement expert about businesses that are 
unwilling to implement security precautions to protect employees?”  “A:  What does it 
tell me?  I mean, I guess it tells me that, you know, they are putting the bottom line ahead 
of the safety of their clerks.”  p. 28 
 
“Q:  Do you think Allsup’s had a reputation within the law enforcement community as 
being highly vulnerable to crime?”  “A:  It most certainly did within the circles that I was 
in, clearly.”  p. 31 
 
“Q:  [In your opinion as a law enforcement expert]...is it substantially certain that if 
Allsup’s had implemented the following, that it would have prevented this from 
happening?” 
 
 - two clerks on duty?”  “A.  Yes.” 
 - bullet proof enclosure?”  “A.  Yes.” 
 - security cameras with videotape?”  “A.  Yes.” 
 - closing the store to the public [during] the graveyard shift?”  “A.  Yes.” 
 - adequate exterior lighting?” “A.  Yes.” 
 - window visibility?” “A.  Yes.” 
 - security guard presence?” “A.  Yes.” 
 
“Q:  In your opinion, all combined....is it substantially certain these security precautions 
would have prevented Elizabeth’s abduction, rape, and murder?”  “A:  Yes, I believe so.” 

 
• Ex. 18, Rosemary Erickson sworn testimony before the NM Environmental Improvement 

Board, 9/8/04 
 

“Q:  You would agree that bullet-resistant glass can protect employees from late night 
crime, wouldn’t you?”  “A:  Yes it can.” 

 
• Ex. 23, Harvey Price Affidavit, ¶¶ 4, 6, 11 (Hobbs Area Supervisor who rarely had to work in stores, 

but “feared for his life” every time had to work a graveyard shift; felt guilty hiring people because of 
the extreme danger; Allsup’s knew of problems but would not pay for security in Hobbs stores)   

 
• Ex. 40, OSHA citation and letter from Allsup’s employees (1995 letter to Allsup’s and NM 

OSHA from Tucumcari Allsup’s employees states that in 1995 and in response to concerns 
about crime, numerous other convenience stores had either closed over the graveyard shift, or 
had provided double coverage or security cameras) 

 
“The old Town and Country (Conway Oil now) closes at midnight and opens at 5:30 or 
6:00 am since the incident because they do not feel the sales they have at that time of 
night warrants the risk of human life....The TNT in Logan now closes at midnight 
because of the same sales to risk ratio.  In Tucumcari, the Circle K has cameras and most 
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times has two people working...The other stores that stay open 24 hours a day have two 
or more people working the graveyard.” 

 
• Ex. 25, Sylvia Chidester Affidavit, ¶ 9 (comparing Allsup’s lack of security to a small independent 

convenience store in Hobbs that closed over the graveyard shift, had security cameras, and would 
allow Ms. Chidester’s husband to be present in the evenings for her safety) 
 

• Ex. 8, Summary of studies/media attention (describing risk factors and efficacy of interventions) 
 

- tab 1)  1986, Clifton, Convenience Store Robberies:  an Intervention Strategy by the City of 
Gainesville, Florida (following implementation of ordinance requiring among other things two 
clerks at night, lighting, and clear windows, experienced 78% drop in robberies; Swanson review 
confirms conclusion that presence of two clerks on duty seemed to be the number one element in 
deterring convenience store robbery) 
 
- tab 2) 1986, Swanson, Convenience Store Robbery, A Three Study Approach in 1986, 
Gainesville, Florida (finding statistically significant association between number of clerks and 
robbery deterrence) 
 
- tab 5)  1995, California OSHA Guidelines for Workplace Security (characteristics of homicides 
in convenience stores involve a robber entering a store when worker alone during late night or 
early morning hours; recommends clerk training in rape prevention, defusing hostile situations, 
removing obstructions and signs from windows, keeping store and parking lot as brightly lit as 
local law allows, installing security cameras) 
 
- tab 6)  NIOSH Alert:  Preventing Homicide in the Workplace (working alone at night high risk; 
preventative measures include:  surveillance cameras, bullet-proof barriers; close store) 
 
- tab 7)  1995, Erickson, Homicide [and Rape] in Convenience Stores (86% of rapes involve a 
clerk working alone) 
 
- tab 8)  1996, Erickson, Robbers Who Injure and Those Who Do Not (Ex. 2 showing list of 
important considerations for robbers which includes:  armed guards, anonymity, interference, 
bullet resistant barriers, number of clerks, alarm systems, camera/video systems) 
 
- tab 10) 1997, Massachusetts Office of Public Safety:  Convenience Store Robbery (study of 
offenders demonstrated that security guards, glass partitions, cameras, and increased staffing 
would reduce robbery; persons who had experienced robberies and attacks suggested refusing to 
allow females to work alone at night) 
 
- tab 11) 1998, OSHA Recommendations for Workplace Violence Prevention Programs in Late 
Night Retail Establishments (sexual assault occurs disproportionately at night and involves a 
female clerk alone in the great majority of cases; statistically significant association between 
number of clerks and robbery deterrence; robbers do not choose target randomly) 
 
- tab 12) @ 1998, Hunter:  Convenience Store Robbery Revisited:  A Review of Prevention 
Results (“the studies show a link between environmental factors and reducing robbery...having 
two or more clerks on duty has received the most support”; “by altering environmental factors the 
incidence of convenience store robberies can indeed be reduced”) 
 
- tab 15) 2001, Loomis, Am. J. Epidemiology, Homicide on the Job:  Workplace and Community 
Determinants (“working alone or at night...increases workers’ risk of being killed on the job”) 
 
- tab 16) 2001, Graham, Preventing Armed Convenience Store Robbery (robbers consider ease of 
getaway, close proximity to open rural areas, absence of fences or walls, interior designs that 
enable offenders to avoid being photographed or observed by others, and presence of video 
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monitory equipment”; concludes that overlooked approach is the “advantage afforded by 
numbers”) 
 
- tab 17) 2002, Loomis, JAMA, Effectiveness of Safety Measures Recommended for Prevention 
of Workplace Homicide (Conclusion:  “We found evidence suggesting that eliminating solo work 
at night could reduce the risk of homicide for workers) 

 
• Ex. 13, Allsup’s 2000-2001 Loss Prevention Manager J.R. Mater Affidavit (stating his knowledge of the 

OSHA Recommendations) 
 

• Ex. 49, Allsup’s Written Policies (stating that criminal offenders “don’t want to get caught” and 
recommending security cameras; acknowledging strength in numbers) 
 

- Armed Robbery:  Preventative Steps (“ask a person in line at the check stand ahead of a 
suspicious person, ‘Are you together?’...not wanting to be identified, this may discourage a would 
be robber.”; “Robbers inspect your operation for weaknesses”) 
 
- How Do Shoplifters Decide to Target your Store?  (“Shoplifters always look around for security 
measures...so it follows that the presence of security measures, such as....video cameras (if we 
have them in your store) etc., will signal the warning that the store may not be an easy mark.”) 

 
• Ex. 12, Lonnie Allsup deposition, pp. 75, 80, 85, 165-166  (“We knew there’s dangers.  Yes, we know 

there’s dangers....we know there’s criminals out, you know, there’s criminals and...well, we knew anything 
– anything that criminals might do.  They do kill, they could hurt, they could – yeah, criminals are there.” 
“down through the years, we’ve always tried to read the National Association of Convenience Stores 
publications and look at studies and go to seminars, some of my people have.  And we have tried to – 
there’s things that we know.  We’ve talked – talked to the police.  In other words, you keep your windows 
clear; you keep the money down in your registers.  There’s things that you can do that we hope could 
prevent crime against our employees.  And I’ve been aware of those all the way through.”)   
 

“Q:  Over the years, have you noticed that there is more crime on one shift than another 
shift at convenience stores?”  “A:  Yes....It would be the midnight shift [graveyard 
shift]”. 
 
“Q:  [After hiring security guards in your Santa Fe stores] was anybody ever 
killed?...raped?”  “A:  Not that I remember.” 

 
• Ex. 13, JR Mater deposition, pp. 22-23, 75-77, 102-103, 112-114, 119-121 (stating standard security in 

convenience stores requires at least good lighting; clear visibility; clerk training, including not just hand 
written materials but that at former job he would train clerks in profiling; also testified that believes the 
reason the 300 employee Allsup’s headquarters in Clovis has never been robbed is because it is located in a 
highly trafficked area;  when he was a security guard at a mall, he recommended that women not walk 
alone to their cars in order to avoid being raped; states that video camera technology became available to 
convenience stores as early as the late 80s; also describing bullet proof pass through windows at night in 
Diamond Shamrock stores; having a second clerk around avoids rape because the clerk can call for help). 
 

• Ex. 9, Kreugle, CCTV Surveillance Video Practices and Technology (1995) (CCTV technology available in 
the mid 80s; quality of transmission over dial-up telephone lines rivals speeds found in coaxial systems; 
“All of that capability is now available at costs that allow a convenience store to utilize the technology to 
deter crime and reduce operating costs.”) 

3. Allsup’s ignores security recommendations from own expert – In 1994, Allsup’s own expert recommended 

several of these security measures as a way to keep clerks from being hurt in Allsup’s lawsuit (North River) against 
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its third party administrators (TPAs).  In that suit, Allsup’s claimed the TPAs 

wrongly failed to inform Allsup’s about crime prevention techniques  (such as 

bullet-proof enclosures, security cameras, and security guards) which, if 

implemented, would have reduced injuries, worker claims, and thus workers’ 

compensation settlements and insurance premiums.  Allsup’s retained expert, 

Robert Epstein, stated that with a proper risk management program which included 

these devices, Allsup’s claims would have dropped 67%.  The Northriver case went 

to trial in 1994 and the jury awarded Allsup’s over $17 million dollars in 

compensatory and punitive damages.  After being paid on its verdict and profiting from its employee’s injuries, 

Allsup’s decided to keep the money, rather than use it for the security measures suggested by its expert witness to 

prevent future harm to its employees.     

• Ex. 34, Robert Epstein/Northriver documents ( 2/15/94 Risktech report, Epstein 4/27/94 deposition 
testimony, 6/15/94 trial testimony, jury verdict,  appellate decision excerpt describing claims) 
 
Mr. Epstein’s 2/15/94 Risktech report advises that the TPAs should have recommended that Allsup’s 

implement the following in order to reduced injury claims to its clerks: 
 

o Closed circuit surveillance 
o Bullet proof barrier’s between employee and customers / Teller windows 
o Armed guards 
o Employee training in best method for dealing with armed robbers 
o Clear windows for visibility 

                  
Mr. Epstein further testified in his 4/27/94 deposition and 6/15/94 trial testimony, 
that using his security/risk management plan, Allsup’s would have reduced losses by 
67% percent, resulting in actual savings between $3,214,080 and $4,306,867.   

 
4. In 2001, Allsup’s operations were woefully behind the minimum standards in the industry. 
 

• Ex. 10, Chief Knott deposition, pp. 25-27 (comparing Allsup’s security to Town and Country) 
 

We saw that the Town and Country stores were much better lit than the Allsup’s stores.  
They tended to have fewer obstructions on their windows...Town and Country stores 
seemed to train their employees and where Allsup’s stores...my gut was that maybe they 
weren’t receiving any kind of training....it is common, and I recognize over the years, that 
typically, Town and Country will have two people in their stores at night.  And Allsup’s 
typically had one person in their store.  And again, it is a kind of common sense thing for 
me.  You know, it is pretty difficult...to rape and abduct a woman when there is two of 
them versus one.  Again, this is a common sense thing.”  pp. 25-27 
 
“[From 1998 – 2002] there were 49 felonies at the eight Allsup’s stores in Hobbs 
[compared to] eight or nine [at the six Town and Country stores].”  p. 27 
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• Ex. 21, Brian Nash Affidavit (Hobbs convenience store robber in 2001 timeframe; now convicted; robbed 
Hobbs Allsup’s approximately 10 times, including Elizabeth Garcia store; has never robbed a Hobbs Town 
and Country; chooses Allsup’s because an “easy target”; Allsup’s stores easy targets because only one 
person on staff compared to Town and Country with two on staff; no surveillance cameras at Allsup’s and 
poorly lit with signs blocking front windows so people couldn’t see him coming and going; did not rob the 
Town and Country because, in addition to two people on staff, place was “lit up like a Christmas Tree” and 
had surveillance cameras; best time to rob an Allsup’s store is at night when one person on duty and not 
many people around.) 
 

• Ex. 23, Harvey Price  Affidavit, ¶ 10 (Hobbs Area Supervisor 1999-2000, stating that robberies in Allsup’s 
stores very frequent and other area convenience store operators not experiencing same crime rates) 
 

• Ex. 25, Sylvia Chidester Affidavit, ¶ 10 (describing the poor lighting at Hobbs Allsup’s stores, that she had 
brought this to the attention of management, and comparing the lighting at Allsup’s stores to the Town and 
Country stores which were “much better lit – like Christmas trees.”) 

 
• Ex. 13, J.R. Mater deposition, pp. 102, 113-114, 120-121, 155 (video cameras available in the late 1980s; 

stores like Diamond Shamrock had video cameras and were installing pass through windows; 3-5 days of 
training of clerks before starting in any store, including 3 hours of security training with written materials)  
 

• Ex. 20, Wayland Clifton Affidavit, ¶¶ 13-23, 33-45 (describing the minimum, core practices that have been 
in existence for the last decade:  bright interior and exterior lighting, clear visibility, real clerk training, low 
cash amounts, cooperation with law enforcement, security cameras, as well as two clerks on staff, bullet 
proof enclosures, pass through windows, or closing on graveyard shift for stores in dangerous areas.) 
  

• Ex. 40, 1995 OSHA citation for failure to train clerks (containing letter to OSHA and Allsup’s from 
employees of slain clerk Williams’ store, indicating that after the Williams murder, the competitor Town 
and Country began closing over the graveyard shift “because they do not feel the sales they have at that 
time of night warrants the risk of human life”, but meanwhile the Allsup’s store where Ms. Williams was 
slain is not even allowed double coverage to protect employees; also stating that “the TNT in Logan closes 
at midnight because of the same sales to risk ration.”  “In Tucumcari the Circle K has cameras and most 
times has two people working.” “The other stores that stay open 24 hours a day have two or more people 
working over the graveyard.”) 
 

• Ex. 15, Maggie Anderson deposition, pp. 20-21, 27 (Companies have refused to insure Allsup’s; AIG 
dropped Allsup’s because risk too high) 
 

• Ex. 9, Kreugle, CCTV Surveillance Video Practices and Technology (1995) (CCTV technology available in 
the mid-1980s; quality of transmission over dial-up telephone lines rivals speeds found in coaxial systems; 
“All of that capability is now available at costs that allow a convenience store to utilize the technology to 
deter crime and reduce operating costs.”) 

 
5. Store 146, the store from which Elizabeth Garcia was abducted, did not even provide the most minimal 

protections that have been adopted by industry for over 30 years:  safe lighting and clear, unobstructed 
windows.  
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• Ex. 6, 2/10/02 photos of store 146 (showing 5 out of seven of the canopy lights not functioning; no sign 
lighting, no mansard lighting; diagram comparing lighting at store 146 with photo of Allsup’s store on its 
website which shows sign lighting and mansard lighting not present at store 146 in early 2002.)    
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 

• Ex. 11, Brian Ashburn deposition, p. 133, 135, 142-144 (Allsup’s does not have a system for ensuring 
adequate light on the exterior of its stores; lighting maintenance shows up when they show up; verifying 
the broken and missing lighting at store 146, including 5 out of seven of the canopy lights not functioning; 
no “Allsup’s” sign light at front of store, and no mansard lighting; agreeing it is important for lights to be 
working). 
 

• Ex. 33, Elicia Montoya Affidavit  (attesting that the photo of store 146 was taken approximately three 
weeks following Ms. Garcia’s abduction and are the only photos available close in time to the abduction) 
 

• Ex. 10, Chief Knott deposition, p.49-50 (“run down stores...poor lighting....It was not uncommon to see 
lights out at stores.  That was my personal experience.”;  poor lighting permits robbers to hide, “to get in 
and out of the stores without being seen.”) 
 

• Ex. 7, 2/10/02 photos of store 146 and interior photo taken during inspection of the premises (exterior 
2/10/02 photos showing signage obstructing ability to see in and out of the store with Chief Tony Knott’s 
annotations showing signage blocking the windows; inspection of the premises interior photo with Brian 
Ashburn’s annotations showing cigarette display and cigar display which obstruct the view in and out of 
the store.) 
 
 
 
 
 
 
 
 
 
 
 

• Ex. 7, Knott deposition, pp.44, 49 (describing Allsup’s practice of blocking the window, “[pictures at store 
146 show signage” typical of the kinds of posters...It wasn’t unusual to see their windows completely 
plastered over with sales posters”....couldn’t make eye contact with employees when drove up) 
 

• Ex. 11, Brian Ashburn deposition, p. 147-149, 150-153 (describing the architecture of clerk island at store 
146 which blocks the clerk’s ability to see out or law enforcement’s ability to see in; agreeing that signs at 
store 146 on 2/10/06 block windows from three feet up) 
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• Ex. 20, Wayland Clifton Affidavit, ¶¶ 13-23, 33-45 (describing Allsup’s flagrant violation of lighting and 
visibility standards, which invited crime.) 

 
• Ex. 8, Summary of  Studies (universally citing to importance of proper lighting and unobstructed 

windows/visibility) 
 

• Ex. 49, Allsup’s Written Policies, (from Allsup’s Written Policies) NACS Robbery Deterrence and 
Personal Safety: 
 
 GOOD LIGHTING AND VISIBILITY 
 

Your store should be well-lit inside and outside.  Replace burned-out lights 
immediately.  The better the lighting the safer your store will look. 

 
Make sure you can see out your store windows and that others can see inside 
your store.  Don’t post signs where they can block the view.  If you must use 
window signs keep them below 3 feet and above 6 feet.  Keep visibility clear 
inside the store as well.  Don’t let product displays block your window view or 
aisle view. 

 
• Ex. 27, Sam Chidester Affidavit, ¶ 3  

   
“I brought to Allsup’s attention my concerns about the lighting and how dark it 
was at the Hobbs Allsup’s stores.  I brought this to everyone’s attention.  We 
argued it.  The lighting was horrible at Allsup’s stores, even the newer ones.  I 
knew the stores could be better lit, because the Town and Country stores were so 
much better lit.” 

 
6. Allsup’s even chose not to train its workers or inform them of the risk they faced while working alone on 

the graveyard shift. 
 

• Ex. 40, 1995 OSHA citation for failure to train clerks (citing Allsup’s for failure to train its clerks regarding 
use of the panic alarm; finding that the probability of harm based on this deficiency is “great” and the 
severity of the risk is “high”; compare to Sylvia Chidester Affidavit and other employee affidavits that 
demonstrate the training received by clerks such as Ms. Garcia in 2002 was no better than what had been 
provided to Elizabeth Williams prior to her 1994 shooting death; letter from Allsup’s employees of the 
Williams store sent to OSHA and Allsup’s also states “We were not made aware that a murderer was going 
down the interstate killing female clerks that worked the midnight shift alone and robbing the store as his 
MO until the [Williams] incident.”) 
 

• Exs. 25, 24, 30, 28, 29 and 26, Affidavits from Hobbs Allsup’s clerks: Sylvia Chidester, Lensdale Cordice, 
Christina Brown, Theresa Garcia, Thelma Barber, Christina Cordice  re lack of training (demonstrating 
continued absence of clerk training, including training regarding necklace alarms, even after the OSHA 
citation, and other choices by Allsup’s to willfully leave its Hobbs clerks unsafe) 
 

• Ex. 25, Sylvia Chidester Affidavit, ¶¶ 21, 24:  
 
“Although there was a training manual that was supposed to be in every store, they were not in the 
stores and I never saw one until 3 months before I quit [in 9/02]....I trained Elizabeth Garcia at 
store 145 before she was transferred to work the graveyard shift at store 146.  The training 
consisted of what I had been trained:  how to run the store, keep the bathrooms clean, stock the 
walk-in coolers, keep the floors clean, run the deep fryer, and, if not busy with anything else, to 
sweep and mop the floors.  There was no training manual available to show her.  Besides the 
usually broken necklace alarms, no other security issues were discussed with her because there 
were no other security measures available.” 
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“Allsup’s policy is that clerks are not to tell anyone about robberies except their manager 
and the police.  If a clerk comes in on the next shift, right after a robbery has taken place, the 
clerk who was robbed is not even permitted to tell the next clerk on duty what just happened.  By 
Allsup’s policy, the only way the next shift would be informed of a robbery is if the police were 
still there.” 

 
• Ex. 10, Chief Knott deposition, pp.26,29  (“my gut was that maybe they weren’t receiving any kind of 

training”; describing inefficacy of panic alarms due to their being broken or clerks not knowing how to use 
them; “my personal experience with it, it was pretty unusual for them to have them on, for them to work 
and for them to use them”) 
 

• Ex. 14, Rogene Chaddick deposition, p. 108   
“The manuals were pulled out – or pulled back sometime in 2000 or 1999, something like 
that, to be updated.  And we have never gotten around to updating them.” 

 
• Ex. 20, Wayland Clifton Affidavit, ¶¶ 42-43 (discussing the essential nature of clerk training, the standards 

set by other chains, and Allsup’s complete absence of clerk training; “Allsup’s receives an F- in this 
category.”) 
 

• Ex. 13, J.R. Mater deposition, pp. 107, 112-114 (at Tenaco, employees received three hours of security 
safety training before they were assigned to a store; when he worked as a store manager for Diamond 
Shamrock all employees received a training manual and in addition to that he provided his Diamond 
Shamrock employees with training on profiling)  
 

• Ex. 8, Summary of Studies describing the importance of clerk training (studies universally agree training is 
essential) 

- tab 9, pre 1996, NIOSH Violence in the Workplace:  Risk Factors and Prevention 
Strategies (“training should emphasize the appropriate use and maintenance of protective 
equipment, adherence to administrative controls, and increased knowledge and awareness 
of the risk of workplace violence”) 

 
7. Failure to implement crime deterrence and safety measures does not just invite robbery – it invites 

homicide and rape.   To do nothing, as Allsup’s did for so many years, in light of the severe injury caused 

by Allsup’s choices reflects extreme willful disregard to the resulting human loss ultimately suffered not by 

Allsup’s, but by its minimum wage employees, including Elizabeth Garcia. 

• Ex. 4, Rape, Murder & Violent Attacks At Allsup’s Over the Years Summary 
(based on Plaintiff’s investigation without the aid of discovery from Allsup’s, 
Plaintiff has identified 285 incidents of weapons crimes, threats to life, guns, 
knives, shootings, stabbings, abductions, rape, and murder.  This summary 
does not even include all robberies, which would easily double the entries, does 
not include all incident reports which would result in thousands of entries, and 
is compiled entirely from Plaintiff’s own investigation without the aid of any 
discovery from Allsup’s which will undoubtedly reveal far more crimes and 
injury claims) 

 
• Ex. 3, Known Deaths, Near Deaths, and Rapes in Allsup’s Stores and Allsup’s 

Willful Acts Summary (based on Plaintiff’s investigation without the aid of 
discovery from Allsup’s, demonstrating 16 instances in which Allsup’s clerks 
have been killed or nearly killed and six abductions and/or rapes before the 
abduction, rape, and murder of Elizabeth Garcia) 
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• Ex. 8, Summary of Studies (universally discussing homicide and rape as an expected result in the absence 

of security) 
 

tab 3, 1991, Virginia Crime Prevention Center:  Violent Crime and Worker’s Safety in Virginia 
Convenience Stores (135 sexual assaults occurred in convenience stores nationally in 1989 and 
167 in 1990 according to NACS study...”risks [for homicide] appear disproportionately high for 
women”) 

  
tab 7, 1995, Erickson, Homicide [and Rape] in Convenience Stores (studying similarities found in 
convenience store rape cases and finding that 86% of rapes involve a clerk working alone, 89% of 
rapes occur at night, 92% of rapists are alone, handguns and knives are used in 72% of cases) 

 
• Ex. 10, Chief Knott deposition, pp. 29-32 (past crime predicts future crime; Allsup’s 22 year history for 

attracting crime; Allsup’s ability to have obtained information about crime in its Hobbs stores for free; if 
Allsup’s had cooperated, HPD would have been happy to assist with resources in fighting crime as it had 
done for other area businesses) 
 

“Q:  Do you believe that prior crime was a predictor of future crime?”  “A:  Sure, we 
could map it.  We could – we got good at predicting it.  That is why we hired a crime 
analyst to help us predict future crime based on past crime.  That is the only way you can 
do it is look at past statistics to get an idea of what is going to happen in the future.” p. 
29. 
 
“You can look at the pattern of robberies at Allsup’s stores in Hobbs and you can get a 
very good idea that there is going to be more robbery at the Allsup’s store in Hobbs.”  p. 
30 
 
“Q:  Does shoplifting at a store tell you....that there is a vulnerability for that store to 
attract crime?”  “A:  Sure.” p. 30 
 
“Do things like someone coming in and threatening the clerk, maybe not harming the 
clerk, but saying, “I’ll shoot you” ...and then running out of the store, does that say 
anything about the dangerousness of that store?”  “A:  Well, I think clearly.  Sure.”  p. 30 
 
“Q:  How could [Allsup’s have known about crime occurring in its stores?]”  “A:  
Assuming a company cares about their employees, we’re just 12- miles from Allsup’s 
headquarters, I mean, I can’t imagine that whoever is in charge of the local Hobbs store is 
not making the office in Clovis aware of the crime that is happening at their stores, 
especially, I mean, this is long, many, many years of crime that is happening.  This isn’t 
just a one or two month occurrence.  For my whole career, the 22 and a half years I was a 
policeman.  So, I would have to say that, I mean, how could you not know there is crime 
happening at your stores?....[if Allsup’s didn’t know, all they had to do was] pick up the 
phone and call the local Police Department...[incident reports] are public record...if they 
were a victim of the crime, we didn’t even charge for them.”  pp. 31-32 
 
“Would you have made additional resources available to any business who asked for help 
on how can we attack our crime problem?”  “A:  Not only yes, but let me give you an 
example [when we assisted the Town and Country with identifying cause of gas 
skips]...[Allsup’s never asked for help]....with me [Allsup’s] had a reputation early on of 
being unwilling to do anything about the problem...[when I went to Allsup’s to suggest 
security precautions]....I ended up talking with Mark Allsup....I explained the process by 
which we had determined that statistically [Allsup’s crime greatly higher than Town and 
Country crime]...and we felt we had an easy solution....I didn’t get a positive response 
[from Mark Allsup] at all...it was rather arrogant...we’re not going to do that, we’re not 
interested in that.  And frankly, there is not one thing you can do about that.  He was 
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right.  I mean, all I could do was ask. I couldn’t make him put video cameras in his 
store.” pp. 33, 35-38 
 
“I was left with the impression that it was cheaper to pay Workers’ Comp than to put 
video cameras in the store.  That was my impression.”  p. 41 
 

• Ex. 40, OSHA citation and letter from Allsup’s employees (1/4/95 letter 
from Tucumcari Allsup’s workers to NM OSHA and Allsup’s regarding 
Allsup’s lack of response following the 8/24/94 shooting death of a 
woman who was left working alone over the graveyard shift at a 
Tucumcari Allsup’s) 

 
“Nothing has been done to change policy or make the stores 
safer since this incident.” 
 
“We are having a real concern over how much respect does this 
company have for the safety and lives of it’s employees.” 
 
“We are concerned because we do not want to see more young children be left 
without a parent or a person to lose their life before they can become parents.  Is 
the DOLLAR more important than a life.” 
 
“We would like to think that the company cares about us enough to give us 
some added security.  How many more people must go through a robbery or 
death to make it clear that the graveyard is a dangerous shift and getting more 
dangerous all the time.” 
 
“The Police asked why we didn’t have video cameras and all that could be said 
is “We don’t know.”  “We guess we are not important enough to the owners or 
the company.” 

 
• Ex. 20, Wayland Clifton Affidavit, ¶ 58 (every robbery a homicide or rape near miss; to leave women 

working alone in Hobbs was open invitation to rape, appears this was a robbery/rape based on absence of 
cash in register and semen found on Ms. Garcia’s clothing) 

             
8. At Allsup’s, rape poses a special risk to women clerks left alone on the graveyard shift – Allsup’s decision 

not to address this problem evidences a heightened level of intent by the company, because rape is indisputably 

preventable by simply having a second person present over the graveyard shift.  As confirmed in 1995, by the 

National Association of Convenience Stores own retained expert, Rosemary Erickson, one man cannot rape two 

people at once.  While 89% of rapes occur at night, 92% of the time the rapist acts alone.  86% of the time rapes are 

committed when the clerk is working alone.   

• Ex. 8, Summary of Studies, tab 7, 1995, Erickson, Homicide [and Rape] in Convenience Stores (finding that 
86% of rapes involve a clerk working alone, 89% of rapes occur at night, 92% of rapists are alone, 
handguns and knives are used in 72% of cases) 
 

• Ex. 18, Rosemary Erickson sworn  testimony before the NM Environmental Improvement Board, 
9/8/04 (rape almost exclusively crime against women; rape is prevented by presence of two 
clerks) 
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• Ex. 32, J.R. Mater Affidavit (stating his knowledge of the Erickson Homicide and Rape in Convenience 
Stores study) 
 

• Ex. 8, Summary of Studies (tab 3, Virginia Crime Prevention Center:  Violent Crime and Worker’s Safety 
in Virginia Convenience Stores; Conclusions:  “risks appear disproportionately high for women”)  
 

• Ex. 25, Affidavit of Sylvia Chidester, ¶ 5 (“Working the graveyard shift presented a huge danger to clerks 
working alone, especially women.  Most of the crime occurred on the graveyard shift.”) 
 

• Ex.12, Lonnie Allsup deposition, pp. 43-44  (doesn’t recall woman being raped when another person on 
staff; doesn’t recall a male clerk ever being raped) 
 

9. Allsup’s is one of the companies for which Ms. Erickson has provided consulting services, yet Allsup’s 

continued with its one clerk policy over the graveyard shift. 

�  Ex.43,  Rosemary Erickson website (reflecting Allsup’s as a client) 
 
�  Ex.12,  Lonnie Allsup deposition, p. 181 (that does not provide staffing budget so that managers can 
assign more than one person to the graveyard shift because store revenues don’t warrant it)   
 

10. Because Ms. Garcia was a rape victim, having a second person on shift would have made a difference.  

While Allsup’s own policies and management personnel knew that there was safety in numbers when it comes to 

deterring rape, Ms. Garcia was forced to work alone on the graveyard shift and she was targeted for rape. 

• Ex.39, 12/16/03 Hobbs Police Department Narrative Supplement (semen found on Ms. Garcia’s 
underwear)  
 

• Ex.38, 11/23/03Hobbs Police Department Narrative Supplement (cash missing from register) 
 

• Ex.13, JR Mater deposition, pp.  75-77, 112-114 (when working for a 70-store mall, recommended women 
not walk alone to cars to prevent rape; when working for Tenaco/Diamond Shamrock employees trained 
not walk to cars alone to prevent rape; safer to have two employees “because you can call for help”) 
 

• Ex.49, Allsup’s Written Policies (reflecting its own knowledge that there is strength in numbers when it 
comes to avoiding rape; or that devices that prevent the attacker from getting near would prevent rape) 
 

- Rape Prevention – General (“....drawing attention to yourself or the attacker...might thwart his 
plans...Distance is another self-defense technique.  If an attacker cannot get physically close to 
you, they cannot rape you.”) 
 

• Ex.11, Brian Ashburn deposition, pp. 191-193 (discussing Allsup’s written recommendations to clerks on 
deterring rape, which presume that a second person is present)  
 

11. In 2000, Allsup’s was told how to make Hobbs stores safe and rejected all advice, including advice from 
law enforcement and other sources, instead choosing to work affirmatively to keep stores unsafe.   

 
• Ex.10,  Chief Knott deposition, pp. 22-23, 35-38 (Allsup’s refused to follow Chief Knott’s advice; while 

even the pawn shops in Hobbs worked with Chief Knott to help reduce crime, Allsup’s would not) 
 

“I ended up talking with Mark Allsup....I explained the process by which we had 
determined that statistically [Allsup’s crime greatly higher than Town and Country 
crime]...and we felt we had an easy solution....I didn’t get a positive response [from Mark 
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Allsup] at all...it was rather arrogant...we’re not going to do that, we’re not interested in 
that.  And frankly, there is not one thing you can do about that.  He was right.  I mean, all 
I could do was ask. I couldn’t make him put video cameras in his store.” pp. 35-38 

 
• Ex. 40, 1995 OSHA citation for failure to train clerks (instead of addressing OSHA concerns about lack of 

training, instead Allsup’s uses political influence to get the citation dropped; instead of addressing 
employee welfare concerns following unsolved murder of Elizabeth Williams in Tucumcari Allsup’s, 
Allsup’s continued to force clerks to work alone). 
 

• Ex.13, J.R. Mater deposition, p. 160-161 (Allsup’s Loss Prevention Manager doesn’t seek out security 
camera information:  “Let me correct my answer...I would have them come to me.  I wouldn’t go to them.”)    
 

• Ex.11, Brian Ashburn deposition, p. 66  (Despite Allsup’s stated policy to “cooperate” with law 
enforcement, Allsup’s routinely does not cooperate with law enforcement as exemplified by Mr. Ashburn’s 
testimony about refusing to assist the Clovis Police Department with the gas skip problem)   
 

• Ex.49, Allsup’s does not follow own policies, NACS Robbery Deterrence and Personal Safety (“Police 
Involvement:  Encourage police involvement in your store’s security.”) 
 

• Ex.25, Sylvia Chidester Affidavit, ¶ 23 (“I was told by one manager not to encourage the police officers to 
come in and get their coffee.”)  
 

• Ex.11, Brian Ashburn deposition, p.71-72  (In contrast to working to improve store safety, Allsup’s hires 
lobbyists to work against the implementation of safety regulations/statutes) 
 

12. Allsup’s chose not to make its stores safe with actual knowledge of certain death, rape, and serious injury 
to its Hobbs clerks. 

 
a. Before Elizabeth Garcia was killed, Hobbs Chief of Police, Tony Knott specifically warned 

Allsup’s that a clerk would die if Allsup’s would not provide security at its Hobbs stores.   

• Ex. 10, Knott deposition, pp. 29, 42 (“prior crime is a predictor of future crime”; before Elizabeth 
Garcia abduction, warning Allsup’s of probability of imminent death in a Hobbs store)   
 

“Q:  In this conversation with [Mark Allsup did you provide ] any warning about what 
might happen to employees?”  “A:  I said, ‘if we don’t resolve this problem, if we 
don’t make these stores safer, we’re going to be talking about a murder.  Somebody 
is going to be murdered at one of your stores, and it is just a tragic shame that you 
wouldn’t take, you know, just the minimum, just the bear minimum of steps to keep 
that from – prevent that from happening.”  p. 42 

 
b. Allsup’s own “consulting expert” and former loss prevention director states that 2 robberies a year 

for any convenience store “is high”.  Every Hobbs store, including store 146, had experienced two 

or more robberies.  Yet, Allsup’s had not followed the advice of its expert, Merlyn Moore, or the 

advice of J.R. Mater in even obtaining crime data for its stores, much less taking any action to 

make them safe. 

• Ex. 13, J.R. Mater deposition, p. 151 (2 robberies per year per store “is high”)  
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• Ex.5, Prior Assaults, Robberies, Sexual Assault, Threats, Weapons Crimes and Injuries at Hobbs 
Allsup’s Stores 1998-2001(nearly every store in Hobbs had two or more robberies in a year) 
 

• Ex.20, Wayland Clifton Affidavit, ¶¶24-31 (Hobbs Allsup’s experienced high volumes of 
dangerous crime, including store 146) 
 

• Ex. 10, Chief Knott deposition, p. 14 (Federal government has designated Hobbs a high crime area 
because of Hobbs proximity to the border and resulting drug trafficking) 
 

• Ex. 31,Merlyn Moore Affidavit excerpt  (“Examination of the potential...of violent crimes on a 
particular property ....consists of the analysis of any prior violent crime on or near that property.  
This method is used by designated premise liability experts and comprises an industry 
standard....the referenced time period utilized...is two to three years....”) 
 

• Ex. 13, J.R. Mater deposition, pp. 212-213 (He requested cap index crime surveys for all Allsup’s 
stores but higher management, Rogene Chaddick, refused because it would cost money) 

 
c. Before Elizabeth Garcia was killed, Allsup’s management 

promised Hobbs clerk, Eva Pellesier, the company would 

never again force a woman to work alone on the graveyard 

shift.   This promise was made after Ms. Pellesier’s throat 

was cut during a robbery while she was working alone on 

the graveyard shift in a similarly unprotected Hobbs store.  Allsup’s broke that promise.      

• Ex. 22, Eva Pellesier Affidavit (Allsup’s broken promise not to place workers alone on 
graveyard shift) 

 
d. Before Elizabeth Garcia was killed, Allsup’s knew numerous Hobbs employees had suffered 

severe injury and almost been killed working alone on the graveyard shift.  

• Ex. 24, Lensdale Cordice Affidavit  (nearly killed in beating at Hobbs Allsup’s on January 2, 
2001) 

 
• Ex. 26, Christina Cordice Affidavit ,¶ 3(in addition to her husband being nearly killed, a man 

was killed right outside of store 135 and she heard about another clerk who was beaten and 
got two black eyes, all occurrences which happened before the abduction of Elizabeth Garcia) 

 
• Ex. 25, Sylvia Chidester Affidavit, ¶ 18 (son, Brandon, was robbed and a gun was held to his 

head; she was robbed and it was a “harrowing” experience, after which Allsup’s made her 
complete her shift even though she could hardly stand up and couldn’t push the buttons on the 
register.) 

 
• Ex. 28, Theresa Garcia Affidavit (held up at knife point working alone along the graveyard 

shift in a Hobbs Allsup’s on December 1, 2001.) 
 

• Ex. 30, Christina Brown, ¶ 5 Affidavit (robbed her first graveyard shift, robber threatened her 
life, “you’d better get back or you’ll get yourself killed”) 
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e. Hobbs Allsup’s stores were being targeted for crime at rates far above that of the competitor Town 

and Country chain because Allsup’s had no security precautions in place. 

• Ex. 21, Brian Nash Affidavit (convicted convenience store robber from Hobbs who states he 
only robbed Allsup’s and not Town and Country stores due to Allsup’s leaving clerks alone 
over graveyard; signs blocking view; poor lighting, and lack of video cameras) 

 
• Ex. 10, Chief Knott deposition, pp. 49-51 (describing Allsup’s absent security policies in the 

area of training, lighting, window visibility, lack of second person on staff, and absence of 
security cameras) 

 
“Q:  What would be your response if Allsup’s claims in this case they just 
couldn’t have predicted this might happen to Elizabeth if she was left alone at 
the Lovington Highway Allsup’s on the graveyard shift?”  “A:  My response 
would be look at their own history.  Look at the clerks that they have had 
murdered at stores around the state.  Look at the 15 robberies that we had had at 
Allsup’s stores in the two months preceding this robbery.  And tell me how in 
the world, you can’t predict that something like this might happen.” 

 
• Ex. 20, Wayland Clifton Affidavit, ¶¶24-31 (Hobbs Allsup’s experienced high volumes of 

dangerous crime, including store 146) 
 
f. Allsup’s knew that preventative measures would make a difference because its own expert in the 

Northriver case had testified that such precautions can help to reduce claims by 67%. 

• Ex. 34, Robert Epstein / Northriver Documents  
 

Risktech report, 2/15/94: 
“Closed circuit surveillance and a bullet proof barrier between the employee and 
the customers could also be used to prevent harm to the employees.  Another 
method that is increasing in popularity is contracting with a security firm to 
provide armed guards” 
 
June 15, 1994, trial testimony: 
“We probably could have gone in there and effected a savings of two-thirds, 67 
percent savings, so that’s what we based it on and we felt pretty confident with 
those figures.” 

 
B. The conditions present at that time in Hobbs Allsup’s stores and at Store 146 on 1/16/02 ensured that 

a worker over the graveyard shift would be targeted for criminal activity 
 
1. Allsup’s knew or should have known that its Hobbs operations were especially dangerous. 

• Ex. 5, Prior Assaults, Robberies Sexual Assault, Threats, 
Weapons Crimes and Injuries at Hobbs Allsup’s Stores 
1998 – 2001 Summary (showing rampant crime occurring 
all over town, including at store 146, and exceeding J.R. 
Mater’s statement that even two robberies a year is high for 
a convenience store) 

 
 
 
 



 19 

• Ex. 10, Chief Knott deposition, pp. 24, 42 
 

“[at the time I was Chief] if you picked [the] top 10 areas in Hobbs, New Mexico where crime is 
committed, Allsup’s would be the No 1 place.” 
 
“I [told Mark Allsup] ‘ If we don’t resolve this problem, if we don’t make these stores safer, 
we’re going to be talking about a murder.  Somebody is going to be murdered at one of your 
stores, and it is just a tragic shame that you wouldn’t take...the minimum, just the bare minimum 
of steps to keep that from – prevent that from happening.”  

 
• Ex. 41, Hobbs News Sun 1/19/02 article  comparing Hobbs Allsup’s crime to crime at the Hobbs Town and 

Country and reporting that the 8 Hobbs Allsup’s stores had 49 felony crimes from 1998-2002, compared to 
eight felonies over the same time period at the 6 Town and Country stores, and confirming this pattern with 
Santa Fe statistics that showed Allsup’s had over twice the number of felony crimes committed at its Santa 
Fe stores compared to the other large chain, Giant. 
 

• Ex. 21,  Brian Nash Affidavit (serial Hobbs robber; stated that he only robbed Hobbs Allsup’s and not the 
Town and Country because Allsup’s only had one person on staff, the absent lighting and blocked windows 
obscured his criminal acts, and Allsup’s had no convenience stores) 
 

2. Allsup’s knew that Hobbs clerks had been the recipient of recent serious attack, including store 146. 
 

• Ex. 24, Lensdale Cordice Affidavit (nearly killed in beating at Hobbs Allsup’s on January 2, 2001) 
 

• Ex. 41, Hobbs News Sun 1/19/02 article (stating that Hobbs Allsup’s stores had experienced 15 robberies in 
November and December, 2001, immediately preceding Ms. Garcia’s 
abduction). 
 

• Ex. 28, Theresa Garcia Affidavit (robbed at knifepoint at Hobbs Allsup’s 
12/1/01) 
 

• Ex. 36, 12/22/01 Hobbs Police Department Incident Report for store 146  (less 
than one month prior, a lone employee working the graveyard shift at Elizabeth 
Garcia’s store #146 had been robbed at gunpoint by three men with hoods) 
 
 

3. Just one week before Elizabeth’s murder, on 1/10/02, an Allsup’s clerk working alone over the graveyard 

shift in Post, Texas, (a town just a two hour drive to the east of Hobbs) was abducted from her store by a truck 

driver, bound and sexually tortured until she was able to persuade him to free her.      

• Ex. 35, 1/10/02 sworn statement of Jannet Elvira Araiza, police report 
and news article  (Just like Elizabeth, Jannet Araiza, initially turned up 
missing over the graveyard shift, with her purse and car still parked at 
the Allsup’s were she worked; once it was discovered that she was 
missing, more than 20 law enforcement officers initiated a search 
for the missing woman; when found, the woman explained that her 
kidnapper had come to the store and demanded cash (about $125) 
and as she had tried to set off the alarm, he moved around the 
counter, grabbed her and pulled her to his vehicle; the alarm 
never sounded; during the six hour ordeal, she was taken to 
the truck where her hands and feet were bound and she was 
tied to the interior of the vehicle; the kidnapper forced her to undress, 
forced her to smoke from a piece of metal pipe with an orange substance 
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stuffed inside it; and she was forced to watch the kidnapper fondle himself and use a dildo; during 
the apprehension of the kidnapper, he attempted to run officers over with his truck, leading to 
charges of kidnapping, as well as attempted murder) 
 

4. Hobbs store 146 was targeted for crime the very first graveyard shift Elizabeth worked the night before she 

was abducted.  The theft occurred over the graveyard shift, and involved two men stealing a large volume of beer 

from the store.  The police responded to the incident but were unable to apprehend the suspects. 

• Ex. 37, 1/15/02 Hobbs Police Department Incident Report for store 146  (the night 
before her abduction, three men had come to Elizabeth’s store over the graveyard shift 
and stolen beer; all the police could do was give Ms. Garcia a victim’s rights card)  
 

• Ex. 20, Wayland Clifton Affidavit,¶¶ 26-31 (describing the dangerousness of these 
types of alcohol-related thefts, by grown men, in the middle of the night, with only a 
female clerk on duty) 
 

5. Store 146 invited crime because Allsup’s chose to leave Ms. Garcia there, openly and visibly vulnerable, in 

a store that was completely devoid of security protection.  Allsup’s cared so little about Ms. Garcia’s safety, that it 

didn’t even follow its own bare bones “safety” policies at store 146. 

a.  Non-functional, broken, and absent lighting at Store 146.    Allsup’s “policies” describe lighting as 

an essential crime deterrence mechanism, instructing stores to replace burned out lights immediately to 

make the store safer.  Allsup’s materials include a night time inspection sheet that should have been used 

once a month to document that all of the available lighting at Allsup’s was functions.  Yet, photos taken 

just shortly after Ms. Garcia’s abduction show that the lighting at store 146 where Elizabeth worked was in 

woeful disrepair with 5 of 12 canopy lights not functioning, the “Allsup’s” sign lighting not functioning, 

and no mansard lighting even in existence.  Allsup’s has not produced even one inspection report 

demonstrating that Allsup’s was even trying to ensure that the lighting at store 146 was in good repair. 

• Ex. 49, Allsup’s Written Policies (describing importance of lighting) 
 
- Armed Robbery:  Preventative Steps (“Good lighting should be provided for the interior 
and exterior of the store.”) 

 
- (from Allsup’s materials) NACS Robbery Deterrence and Personal Safety (“Your store 
should be well-lit inside and outside.  Replace burned out lights immediately.  The better 
the lighting the safer your store will look.”) 

 
• Ex. 48, Allsup’s Area Supervisors Training Guide, Ex. 13 to Rogene Chaddick deposition 

(with worksheet for night time inspections of stores, none of which exist for store 146, and a 
diagram showing which lights are supposed to be functioning) 

 
• Ex. 45, Allsup’s discovery answer to Request for Production, No. 18 (no inspection reports 

exist for store 146) 
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• Ex. 6, 2/10/02 photos of lighting at store 146 close in time to the abduction  (showing 5 out of 

seven of the canopy lights not functioning; no sign light, and no mansard lighting) 
 

• Ex. 11, Brian Ashburn deposition, pp. 133, 135, 142-144 (Allsup’s does not have a system for 
ensuring adequate light on the exterior of its stores; lighting maintenance people show up 
when they show up; verifying the broken and missing lighting at store 146, including 5 out of 
seven of the canopy lights not functioning; no “Allsup’s” sign light at front of store, and no 
mansard lighting; agreeing it is important for lights to be working). 

 
• Ex. 23, Harvey Price Affidavit, ¶ 18 (Hobbs Area Supervisor states lighting was not a priority 

for Allsup’s, only one maintenance man for 25 stores in three “areas” over two states)   
 

• Ex. 20, Wayland Clifton Affidavit,¶¶ 35-38 (describing absent lighting; “Allsup’s failure to 
provide a reliable system for maintaining lighting at store 146 places Allsup’s on the bottom 
rung of convenience store operators generally, and renders store 146 a magnet for criminal 
activity.” 

     
b. Elizabeth Garcia had received no real security training before being left to work the graveyard 

shift alone.   
 

• Ex. 49, Allsup’s Written Policies (describing training materials available) 
- (from Allsup’s Written Policies) NACS Deterrence and Personal Safety Instructors 
Guide (“this workbook, the accompanying video and your instruction will help 
teach....employees the basic concepts of robbery deterrence and personal safety.”; “if 
your company has computers....you may find the CD-ROM version of NACS Robbery 
Deterrence and Personal Safety helpful...NACS Robbery Deterrence and Personal Safety 
is specifically designed for the convenience store industry.”; the program includes an 
employee workbook and a training video) 

 
• Ex. 45, Allsup’s discovery answer to Interrogatory No. 14 (describing training Elizabeth 

“should have” received, to be compared with Affidavit of Sylvia Chidester on the training that 
Elizabeth actually received; also reflects that the training Allsup’s claims that Ms. Garcia 
“should have” received is  woefully inadequate) 

 
• Ex. 25, Sylvia Chidester Affidavit, ¶¶21,  24:  

“Although there was a training manual that was supposed to be in every store, they were 
not in the stores and I never saw one until 3 months before I quit [in 9/02]....I trained 
Elizabeth Garcia at store 145 before she was transferred to work the graveyard shift at 
store 146.  The training consisted of what I had been trained:  how to run the store, keep 
the bathrooms clean, stock the walk-in coolers, keep the floors clean, run the deep fryer, 
and, if not busy with anything else, to sweep and mop the floors.  There was no training 
manual available to show her.  Besides the usually broken necklace alarms, no other 
security issues were discussed with her because there were no other security measures 
available.” 
 

• Ex. 23, Harvey Price Affidavit, ¶ 16 (Hobbs Area Supervisor states no security training, 
except to tell not to resist; on the job training was how to run store and equipment, not 
security; no manual)   

 
• Ex. 14, Rogene Chaddick deposition, p. 108   

“The manuals were pulled out – or pulled back sometime in 2000 or 1999, 
something like that, to be updated.  And we [Allsup’s ]have never gotten around 
to updating them.” 
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• Ex. 40, 1995 OSHA citation for failure to train clerks (compare the training deficiencies that 
led to the citation issued to Allsup’s related to the death of Elizabeth Williams in 1994 to the 
training deficiencies described in the Sylvia Chidester affidavit – the training deficiencies are 
exactly the same.  In six years, Allsup’s had done nothing to remedy the problem.) 

 
c. Allsup’s necklace alarms were so frequently broken, malfunctioning, or had dead batteries, that 

they were considered a “joke” and went regularly unused by employees, without repercussions 
from Allsup’s 

  
Despite Allsup’s stated “policy” that necklace alarms were to be worn, use of this one 

minimally helpful device (and only security available to its clerks alone on the graveyard shift) 
was not enforced and the equipment was not properly maintained.  Allsup’s took no action to 
remedy the pervasive disrepair, dead batteries, misunderstanding, and non-use of the devices.  
Allsup’s did nothing to ensure reliability of the devices so that employees would utilize them.  Far 
from encouraging their use, even after being cited by NM OSHA in 1995 for this exact same 
deadly problem (see 1995 OSHA Citation documents), Allsup’s discouraged use of necklace 
alarms by threatening to dock store bonuses for false alarms.    

 
• Ex. 25, 24, 30, 28, 29 and 26, Affidavits from Hobbs Allsup’s clerks: Sylvia Chidester, 

Lensdale Cordice, Christina Brown, Theresa Garcia, Thelma Barber, Christina Cordice  (all 
stating that the alarms were frequently in disrepair, were unreliable, did not function when 
used, were frequently not used by clerks, that the clerks considered them “a joke”, and that 
Allsup’s did not enforce their use)  

 
• Ex. 23, Harvey Price Affidavit,¶ 15 (Hobbs Area Supervisor states panic alarms were not 

reliable, employees did not use them)   
 
• Ex. 10, Knott deposition, pp.29 (Allsup’s necklace alarms don’t work and so, not used) 
 

“My experience as an investigator was – and again working lots of robberies at 
Allsup’s stores, is I would say 10% of the time the clerk would have the device 
on and use it and it would work.  There may be another 10 or 20% of the time 
that they had it or batteries were dead or it would not work or they didn’t know 
how to use it.  Usually they didn’t have them on.”  p. 29 
 

• Ex. 49, Allsup’s Written Policies (providing that false alarm charges are charged to the store 
effecting the bonuses)   

 
• Ex. 40, 1995 OSHA citation for failure to train clerks (placing Allsup’s on notice that clerks 

were consistently not using the alarms for fear of setting off a false alarm and that the result 
was deadly and contributed to cause the death of Elizabeth Williams in 1994) 

 
d. Allsup’s violated its own excess cash policies.  Allsup’s “policies” adopted materials from NACS 

stating that only $50 should be kept in the registers, yet its actual policy is to allow in some instances, 

amounts up to $259 in one register.  Allsup’s frequently had amounts far in excess  of $50 stolen from its 

stores.     

• Ex. 49, Allsup’s Written Policies (describing generally that a cash register should never have 
more than $50.00 in cash) 
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- (from Allsup’s materials) NACS Robbery Deterrence and Personal Safety (“Most 
criminals won’t risk robbing a convenience store if they think you have less than $50 in 
your register.”) 

 
- Allsup’s Cash Handling Policy (for stores without time lock safes, allowing $300 in two 
registers from 5 am to 8 pm, meaning one register could have $259 in it; $200 between 
two registers from 8 pm to 11 pm, meaning one register could have $199 in it...) 
 

• Ex. 20, Wayland Clifton Affidavit, ¶¶ 40-41 (based on his review of the incident reports, 
describing specific instances in which robbers have stolen amounts as high as $160, $211, 
and $1,223.00 being stolen from Hobbs Allsup’s stores shortly before Ms. Garcia’s 
abduction) 

             
e. Allsup’s blocked store windows, obstructing the view of clerks and law enforcement officers in 

violation of industry standards and its own rules  - While Allsup’s written “policies” state the industry 

standard that a clear view should be maintained, including its adoption of NACS materials that state signs, 

posters, and obstructions should not be placed over 3 feet high or under 6 feet high, Allsup’s not only 

routinely violated this policy by plastering its windows with advertisements.   Allsup’s also designed its 

stores to block the view with a cigar case and cigarette display that left only one foot of visibility between 

the clerk station and the front of the store.   

• Ex. 49, Allsup’s Written Policies (describing importance of unobstructed windows and stating 
that the view should not be blocked over 3 ft. feet and under 6 feet) 

- Armed Robbery:  Preventative Steps (“Keep a clear view to and from the 
street...remove unauthorized signs and posters from the windows.  Remove 
displays and stock that provide hiding places.  Make sure you can see out and 
the police or passerby can see in.”; “If you must use window signs keep them 
below 3 feet and above 6 feet.  Keep visibility clear inside the store as well.  
Don’t let product displays block your window view or aisle view.”)  

 
• Ex. 7, 2/10/02 photos of store 146 and site visit photos from interior (showing signage and 

cigar/cigarette displays obstructing ability to see in and out of the store) 
 

• Ex. 10, Chief Knott deposition, p.44 (describing Allsup’s practice of blocking the window, 
and noting the blocked window at store 146) 

 
• Ex. 11, Brian Ashburn deposition, p. 147-149, 150-153 (describing the architecture of clerk 

island at store 146 which blocks the clerk’s ability to see out or law enforcement’s ability to 
see in; agreeing that signs at store 146 on 2/10/06 block windows from three feet up) 

 
• Ex. 23, Harvey Price Affidavit, ¶18  (Hobbs Area Supervisor states visibility out of Hobbs 

store windows difficult due to cigarette /cigar displays and advertisements in windows)  
 

f. Allsup’s did not obtain crime history on stores, despite the fact that its own “experts” (Merlyn 
Moore and J.R. Mater)  say that doing so is standard in the industry and necessary for crime 
prevention, because before a company can prevent a problem, it has to know what the problem is.   
 
• Ex. 31,Merlyn Moore Affidavit excerpt  (“Examination of the potential...of violent crimes on a 

particular property ....consists of the analysis of any prior violent crime on or near that 
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property.  This method is used by designated premise liability experts and comprises an 
industry standard....the referenced time period utilized...is two to three years....”) 

 
• Ex. 13, J.R. Mater deposition, pp. 210-213 (to prevent a problem, must know what it is; 

stating he had requested funding to obtain cap index crime data reports for Allsup’s stores 
when he came to work as the loss prevention manager, but was denied)  

 
g. Store 146 had no surveillance cameras. 
 

• Ex. 19, Victorina Garcia testimony excerpt before the EIB board (after first learning of 
Elizabeth’s abduction, stating her shock at discovering store 146 did not even have cameras)   

 
• Ex. 49, Allsup’s Written Policies (stating that criminal offenders “don’t want to get caught” 

and suggesting security cameras serve as a deterrent) 
 
• Ex.10, Chief Knott deposition, pp. 35-38  

 
“I ended up talking with Mark Allsup....I explained the process by which we had 
determined that statistically [Allsup’s crime greatly higher than Town and Country 
crime]...and we felt we had an easy solution....I didn’t get a positive response [from Mark 
Allsup] at all...it was rather arrogant...we’re not going to do that, we’re not interested in 
that.  And frankly, there is not one thing you can do about that.  He was right.  I mean, all 
I could do was ask. I couldn’t make him put video cameras in his store.”  
 

C. Given Allsup’s knowledge of danger, the ready availability of security measures to prevent that 
danger and it’s decision not to spend any money to implement those measures,  there is a genuine 
issue of material fact about whether Allsup’s should have expected the crime against Elizabeth 
Garcia to occur while she was working alone on the graveyard shift.    Alternatively, based on it 
intentional refusal to make stores safe,  Allsup’s may be found to have utterly disregarded the 
obvious danger such a decision presented for Elizabeth Garcia and other clerks forced to work alone 
on the graveyard shift.  

 
• Ex. 20, Wayland Clifton Affidavit, ¶¶ 13-17, 46-58  (Given the totality of the circumstances, Allsup’s 

chose to risk employee lives instead of save them) 
 
• Ex. 13, J.R. Mater deposition, pp. 191-196, 210-213, 251 (Allsup’s chose not to learn about degree of 

crime  even though J.R. Mater recommended getting CAP indexes for all stores in order to prioritize 
the need for security because of the expense to do so, although Allsup’s had investigated the degree of 
inventory losses and specifically hired J.R. Mater to come in and reduce those losses as his number one 
priority; when he was unable to do so, Allsup’s fired him)  

 
• Ex. 12, Lonnie Allsup deposition, pp. 82, 181, 201 (did not provide second person on staff due 

to insufficient store revenues over that shift) 
 
• Ex. 10, Chief Knott deposition,  p. 41 (“I was left with the impression that it was cheaper to 

pay Workers’ Comp than to put video cameras in the store.  That was my impression.”)  
 
• Ex. 23, Harvey Price Affidavit, ¶ 21, 23 (Hobbs Allsup’s Area Supervisor) 
 

“I felt it was inexcusable that Allsup’s chose to leave its Hobbs workers exposed to such 
high levels of severe danger.  Over my six years of working for Allsup’s I was left to 
conclude that the owners simply did not treat their workers right and they demonstrated 
no regard or concern for the frequent injury and human suffering that resulted from the 
dangerous nature of Allsup’s store operations.” 
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“...based on my knowledge of the information available to Allsup’s, its owners, and 
management, and the choices made by Allsup’s to leave the Hobbs stores an open 
invitation to crime and violence, I feel that Allsup’s bears responsibility for Ms. Garcia’s 
death. 

 
D. Without just cause or excuse, Allsup’s chose to enrich its owners rather than protect its minimum 

wage clerks   
 
1. Making convenience store operations safe is only a matter of choice and priorities, because the measures 

that make stores safe are well known, easily acquired and easily implemented. 
 
• Ex. 20, Wayland Clifton Affidavit1, ¶¶ 13-17, 46-58  (“Failure to have implemented at least the 

minimum standards reflects egregious employer conduct, callous disregard for worker safety, and 
willful intent to harm its clerks, and Elizabeth Garcia in particular;” “Allsup’s failure to have employed 
these virtually universally accepted strategies, is all the more egregious given the rate at which 
Allsup’s clerks have been victimized over the years, along with the attendant severity of the injury 
seen in Allsup’s crimes, in particular, crime experienced in Allsup’s Hobbs stores.”)   

 
• Ex. 8, Summary of Studies, governmental pronouncements and media (rejecting idea that employers 

are permitted to do nothing in the face of known threat to employee welfare arising out of crime) 
 

- tab 5) 1995, California OSHA Guidelines for Workplace Security (responding to proposition that 
crime is not an employer’s problem:  “[until societal changes occur,] it is still the employer’s legal 
responsibility ...to provide a safe and healthful place of employment for their employees.”) 
 
tab 11) 1998, OSHA Recommendations for Workplace Violence Prevention Programs in Late 
Night Retail Establishments (“By addressing workplace violence as a preventable hazard, 
employers can develop practical and effective strategies to protect their employees from this 
serious risk and provide a safe and healthful workplace.” 
 
- tab 12) @ 1998, Hunter:  Convenience Store Robbery Revisited:  A Review of Prevention 
Results (“by altering environmental factors the incidence of convenience store robberies can 
indeed be reduced.  Debate as to the economic costs of two or more clerks, use of security 
enclosures, requiring armed guards, or mandatory nighttime closing should not obscure this fact.”) 
 
- 2004 NIOSH Disc, “Violence on the Job” (“Some people think violence is a cost of doing 
business or comes with the territory.  NIOSH rejects this thinking.  Exposure to violence is 
never an acceptable consequence of working.”) 
 

• Ex. 14, Rogene Chaddick deposition, p. 78-79, 84-86, 90, 92-93, 96-97 (Allsup’s innovates and spends 
money when it comes to protecting or increasing its money, but not employee safety)  

 
 -  Lonnie/Barbara Allsup innovators in selling convenience items 

-  Barbara Allsup innovative in progress and bookkeeping for the stores, such as data 
processing equipment 

 -  Around 1993 developed own proprietary point of sale price book technology 
 - PC point of sale enables receipt of sales data from individual store computers 
 - broad band satellite dish at every store for transmitting data related to sales/merchandise 

                                                
1 Plaintiff’s expert, Wayland Clifton’s testimony supporting a finding of utter and willful disregard for the consequences creates 
a genuine issue of material fact that precludes summary judgment.  See, Turner v. PCR, Inc., 754 So.2d 683, 690 (Fla. 
2000)(expert witness affidavits concluding that intentional conduct of employer, given its knowledge of danger in the workplace, 
made the employees’ injuries substantially certain to occur); See also, Connelly v. Arrow Air, Inc., 568 So.2d 448, 451 (Fla. 3d 
DCA 1990)(where an employer “withholds from an employee knowledge of a defect or hazard which poses a grave threat of 
injury...the employer will be considered to have acted in a ‘belief that the harm is substantially certain to occur.” 
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 -  developing card switching technology so can avoid credit card processing charges 
-  these technologies keep track of the money, inventory, sales, the general ledger, accounts 

payable, payroll, “all those kinds of things”  
    

2. Allsup’s knew that the graveyard shift was the most dangerous shift of all, but would not pay to add a 
second person solely because revenues weren’t high enough over that shift,.  Allsup’s wouldn’t close down 
over this low-income shift, because it wanted to advertise as a 24-hour operation. 

 
• Ex. 12, Lonnie Allsup deposition,  p. 82, 181, 201 (he knew that graveyard shift is the most dangerous, 

but didn’t allow store staffing budget to permit a second employee on graveyard shift because 
insufficient revenues on that shift; considers value of human life “not related” to decision regarding 
additional staffing in relation to discussion of ;the “allocated hours” - Allsup’s store staffing budget 
which strictly limits a store manager’s ability to schedule extra staff based on store revenues) 

 
“Q:  Do you think $9,100 per year is a very low cost to keep employees safe?”  “A:  I 
think we need – for the economics, we need to stay with the allocation on those stores, 
the hour allocation.” 

 
“Q:  Do you think a human life is worth more than $9,100 per year?”  “A:  I do not think 
that is related.  I think if the hours are there, that they could – that the manager could 
possibly use them on that – on that midnight shift.” 

 
“Q:  And if the hours are not there?”  “A:  Well, then, they – they shouldn’t be able to use them if 
they’re not there.” 

 
• Ex. 42, Allsup’s Website (see “Allsup’s Always” logo on website) 
 
• Ex. 47, Allsup’s Allocated Hours table  (showing rigid relationship between store revenues and staffing 

budget) 
 
• Ex. 46, Allsup’s Manager’s Bonus policy  (demonstrating disincentive for managers to assign a second 

person to the graveyard shift because any staffing beyond the allocated hours budget would reduce the 
manager’s bonus) 

 
• Ex. 8, Summary of known rapes, homicides and near deaths (demonstrating severity of loss being 

suffered by clerks and clerk families all the while Allsup’s enriched its owners rather than invest in 
minimal protections for employees) 

 
3. Allsup’s had the money available to protect clerks, but only cared about protecting its assets and profits; 

not saving clerk lives. 
 

• Ex. 17, Chris Key 2/20/06 hearing transcript,tr-65, pg. 59 - “In this case, there’s no dispute about 
not being able to afford any of these measures.  That is not the dispute.” 

 
• Ex. 13, J.R. Mater deposition, pp. 190-196 (while Allsup’s experiencing record high crime in the years 

before Ms. Garcia’s abduction, rather than hire someone to come in and protect employee lives, it 
hired someone to reduce employee theft)   

    
• Ex. 14, Rogene Chaddick deposition, p. 78-79, 84-86, 90, 92-93, 96-97 (Allsup’s “innovators” when it 

comes to protecting its money, just not employee safety)  
 
• Ex. 12, Lonnie Allsup deposition, p. 145-146, 181, 209 (would have cost just $8-16,000 to 

equip Hobbs Allsup’s with security cameras before Elizabeth’s abduction, $300,000 - 
$600,000 to equip all Allsup’s stores, would not answer whether this was more or less than 
his annual salary in 2001; value of human life “not related” to decision of whether to put 
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second person on staff over the graveyard shift; not his job to find out what other stores were 
doing to protect workers) 

 
“Q:  Anybody in your organization ever talk with Giant about what was 
effective for them in reducing crime in their stores?”  “A:  I do not know.” 

 
“Q:  Do you know what kind of security Town and country had in 2002?”  “A:  I 
do not know.” 

 
“Q:  You made no effort to find out what Town and Country was doing to 
reduce crime in 2002?”  “A:  That would not have been in – my job.” 

 
• Ex. 44, 1995 7th Richest Man article (Lonnie Allsup is ranked in the top 25 richest New Mexicans for 

the second time; talks about $180 million in Allsup’s annual revenues) 
 
4. Allsup’s convinced a jury and won a $17 million dollar verdict in 1995 based in part on claims that it 

should have been told about the very protections that were still not in its stores in 2001 (security cameras, bullet-

proof enclosures, and security guards, in addition to good lighting, good visibility and keeping cash limits low).  

After profiting off of worker injuries in the Northriver suit, Allsup’s implemented none of these security precautions 

and pocketed that judgment instead. 

• Ex. 33, Robert Epstein/North River Documents  (Jury verdict form totaling over $19 million, including 
improper claims handling damages and loss control damages; Epstein 1994 report stating Allsup’s 
should have been told it’s stores needed security cameras, bullet-proof enclosures, and security guards, 
and testimony that this would have reduced claims by 67%)  

 
5. Allsup’s was specifically warned of what would happen to Elizabeth Garcia if it didn’t implement security. 
 

• Ex. 10, Chief Knott deposition,  p. 43 (stating his outrage when learned of Elizabeth Garcia 
death) 

 
“Q:  After learning ....that she was abducted and raped and murdered, what was your first 
thought?”  “A:  I was furious.  I wasn’t throwing things or hollering.  Not like that, but 
my first thought was, you know, this is outrageous....why hadn’t Allsup’s heeded my 
warning and tried to resolve the problem before this happened.  Here we had a young 
mother who was brutally, brutally slain.  She was slaughtered like an animal and left out 
in the field and I kind of take that personal, because it was my responsibility to keep 
those kinds of things from happening.  I took it very personally, and it was just 
outrageous that it happened.” )  
 

   
II. DEFENDANT’S FACTS AND INFERENCES TO BE DRAWN FROM THE FACTS ARE 

DISPUTED AND ARE INSUFFICIENT TO SUPPORT ITS MOTION. 
 

 
Allsup’s 
Undisputed 
Fact No. 1; 
Inference 
Disputed 

Plaintiff agrees that Elizabeth Garcia was hired to work at the Allsup’s Convenience Store located at 5312 

N. Lovington Highway (Store #146) in Hobbs, New Mexico in January, 2002.  This is the same store, 

where Ms. Garcia was involved in a robbery on January 15, 2002, the night before she was abducted, raped 
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and murdered on January 16, 2002.   Ex. 37, Hobbs Police Department Incident Report dated 01/15/02.   

Plaintiff also states that Elizabeth Garcia received on the job “training” at a different store, store 145.  Ex. 

25, Affidavit of Sylvia Chidester, ¶ 24. 

Allsup’s 
Undisputed 
Fact No. 3 
[sic]; 
Inference 
Disputed 

Plaintiff agrees that Ms. Garcia was abducted while working the graveyard shift at Allsup’s and her body 

was found by Hobbs police officers in a field several miles from the remote store where Elizabeth had been 

working, store #146.   Plaintiff also states that the area in which store #146 was located in January, 2002, 

was extremely remote.  The Junior College Campus was across a wide, multi-lane highway, and there were 

empty fields and lots completely surrounding store #146 itself.  Ex. 25, Affidavit of Sylvia Chidester, ¶ 25; 

Ex. 6 photos of the area taken on 02/10/02; Ex.10, Deposition of Tony Knott, p 46.  Based on semen found 

on her underwear, she was raped.  Ex. 39, HPD Supplemental Report.  All of the cash had been removed 

from the register and the last transaction was a “no sale.”  Ex. 38, HPD Supplemental Report.   

Allsup’s 
Undisputed 
Fact No. 4; 
Inference 
Disputed. 

Plaintiff agrees that the Hobbs Police later arrested Paul Wayne Lovett and charged him with Ms. Garcia’s 

murder.  Plaintiff also states that Mr. Lovett’s semen was found on Ms. Garcia’s clothing.   Ex. 39, HPD 

Supplemental Report..  Mr. Lovett was not caught until June 2003, after he was discovered to have also 

murdered another Hobbs woman, Patti Simon.  See, Ex. 54.   But for his involvement in the Simon murder, 

it is likely that Mr. Lovett would never have been traced to the Elizabeth Garcia murder, as Allsup’s had 

refused to put a video camera in store #146, even following the warning by Hobbs Police Chief Tony Knott 

and his specific request that Allsup’s do so.  Ex. 10, Deposition of Tony Knott, pp. 37 – 42, 47-49.   

Allsup’s 
Undisputed 
Fact No. 5;  
Fact and 
Inferences 
from Facts 
Disputed. 

Plaintiff disputes Allsup’s statement (which is argument, not fact) that Plaintiff’s Complaint consists 

“primarily of allegations that convenience stores in general are considered to be statistically dangerous 

places to work because they are targets for robbery and other crime.”  Plaintiff disputes that her Complaint 

consists “primarily” of general allegations about the dangerous nature of convenience stores.  The bulk of 

the Complaint contains specific allegations as to Allsup’s knowledge of crime in its own stores, statements 

made to Allsup’s about its high crime compared to other store chains, descriptions of serious assaults and 

injuries occurring in Allsup’s stores, and specifically Hobbs Allsup’s stores, and Allsup’s callous refusal to 

implement security precautions, even after requested to do so by law enforcement, the OSHA authorities, 

and employees.  Plaintiff strongly disputes the inferences to be drawn from Allsup’s Fact No. 4 and 

submits her own undisputed facts and this extensive record in response.   
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       Plaintiff’s complaint does not allege that all convenience stores are unsafe, just those that are “lacking 

adequate security precautions over the graveyard shift” experience more deaths than seen in the highly 

dangerous mining industry.  Plaintiff’s Complaint ¶ 9, emphasis added).  Plaintiff’s complaint states that 

convenience stores “without adequate security” are known magnets for often violent crime which results in 

victimization of the clerks who are left to work alone and unprotected.”  Plaintiff’s Complaint ¶ 10 

(emphasis added); See also, ¶ 19 that “the risk of crime and clerk victimization increases exponentially 

with a store owner’s refusal to put into place security devices, policies, staffing and technologies that deter 

crime, alert the authorities, and catch criminals.”  Research promoted by the convenience store industry’s 

own expert (and an expert who has consulted for Allsup’s), Rosemary Erickson, establishes that women 

left working alone are six times more likely to be targeted for rape and that 86% of rapes occur when the 

clerk is working alone.  Plaintiff’s Complaint ¶ 21 and Ex. 43, 01/24/03 Erickson website listing Allsup’s 

as a company for which she consults.   

      In addition to citing to numerous reasons that Allsup’s was already at heightened risk for danger to its 

clerks (Plaintiff’s complaint ¶¶ 8 – 13), Plaintiff also alleges that, because of Allsup’s absence of security, 

Allsup’s stores experienced a greater number of violent incidents.  Plaintiff’s Complaint ¶¶  24-37.  

Plaintiff alleges that in addition to having specific knowledge of the danger stemming from its own 

experience in its own stores (Plaintiff’s Complaint ¶¶ 24-86), Allsup’s also had general knowledge of the 

danger due to the pervasive attention this area has attracted through research, studies, media, news stories, 

and television coverage.  Plaintiff’s Complaint ¶¶ 22-23. 

      Plaintiff’s Complaint alleges that the convenience store industry, law enforcement, and academia had 

discovered the key to reducing late night crime and a clerk’s exposure to injury, long before the Garcia 

abduction.  Plaintiff’s Complaint ¶¶ 11-17.  Unlike its counterpart convenience store chains, Allsup’s 

chose not to implement these precautions.  Plaintiff’s Complaint ¶¶ 61-65, 72-86; Ex. 10, Deposition of 

Tony Knott, pp. 25-27; Ex. 21, Affidavit of Brian Nash. 

        Plaintiff Complaint also alleges Allsup’s specific awareness of danger related to its Hobbs stores 

stemming from: 

     a)   the outrageously high number of robberies and assaults committed at Hobbs Allsup’s stores in the 
several years prior to the Elizabeth Garcia abduction, rape, and murder.   Plaintiff’s Complaint ¶¶ 38-60.  
 
     b)   warnings received by Hobbs law enforcement about the disparity between crime at Hobbs Allsup’s 
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compared to other convenience store chains that provided extra staffing and surveillance cameras.  
Plaintiff’s Complaint ¶¶ 61-86;  Ex. 10, Deposition of Tony Knott, pp. 23-28. 
 
     c)  the experience of severely injured Hobbs clerks like Eva Pellisier and Lensdale Cordice, and the 
statements made to Ms. Pellisier  - the promise that Allsup’s would not continue to endanger clerks’ lives 
by leaving them alone on the graveyard shift. Plaintiff’s Complaint ¶¶ 38-49, 52-60;  Ex. 22, Affidavit of 
Eva Pellisier, Ex. 24, Affidavit of Lensdale Cordice. 

Allsup’s 
Undisputed 
Fact No. 6; 
Inferences 
from Facts 
Disputed. 

Plaintiff disputes the inference suggested in Defendant’s Undisputed Fact No. 6 to the extent that it 

suggests Plaintiff’s allegations are merely general in nature.  Plaintiff agrees clerks working at Allsup’s 

stores over the graveyard shift are at even greater danger than clerks working on the day shift.  See Ex.12, 

Deposition of Lonnie Allsup, pp. 82-83.  This is because stores that do not provide adequate lighting are 

magnets for criminals looking for a way to enter and exit stores without being noticed.  Ex. 20, Wayland 

Clifton Affidavit, ¶¶ 35-38; Ex. 21 Brian Nash Affidavit.  Similarly, Allsup’s, unlike other convenience 

store chains, leaves its clerks working alone on the graveyard shift without any security to protect them.  

Ex. 10 Tony Knott deposition pp. 26-27; Ex. 21 Brian Nash Affidavit. 

Allsup’s 
Undisputed 
Fact No. 7; 
Inferences 
from Facts 
Disputed. 

Plaintiff disputes the inference suggested in Defendant’s Undisputed Fact No. 7 to the extent that it 

suggests Plaintiff’s allegations are merely general in nature.  Not only have studies established which 

security measures would combat convenience store crime, but even other convenience store chains in 

Hobbs were effectively using these devices and measures (cameras and extra staffing) to make their clerks 

safe.  Ex. 20, Clifton Affidavit; Ex. 20 Tony Knott Deposition pp. 25-28; Ex. 21 Brian Nash Affidavit. 

Allsup’s 
Undisputed 
Fact No. 8; 
Facts and 
Inferences 
from Facts 
Disputed. 

Allsup’s incorrectly recites the content of Plaintiff’s complaint to, among other things, incorrectly state that 

Plaintiff’s Complaint merely suggests that “from time to time” Allsup’s clerks have been injured.  The 

inference to be drawn is also disputed.  Plaintiff has not alleged merely general allegations, but has 

identified numerous specific, serious, and frequent injury and death to Allsup’s clerks due to its callous 

refusal to heed the warnings of law enforcement, industry studies, and its own employees. Plaintiff’s 

Complaint alleges numerous specific injuries of serious crime throughout the Complaint.  Plaintiff’s 

Complaint, ¶¶. 24 - 86.   

Allsup’s 
Undisputed 
Fact No. 9; 
Fact 
Disputed 

Plaintiff agrees that she has alleged specific danger from working at Allsup’s, but such allegations are not 

contained in only paragraphs 44 and 50, but throughout paragraphs 24-86. Plaintiff’s Complaint, ¶¶ 24-86. 
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A. Allsup’s Motion Is Not Supported by Undisputed Facts and Must be Denied.   
 
It is incumbent on the party moving for summary judgment to support its motion with evidence 

demonstrating there are no genuine issues of material fact.   Lackey v. Mesa Petroleum Co., 90 N.M. 65, 69, 559 

P.2d 1192, 1196 (Ct. App. 1976).  Allsup’s has not done so.   The party moving for summary judgment must make a 

prima facie showing with “evidence as is sufficient in law to raise a presumption of fact or establish the fact in 

question unless rebutted.”  Goodman v. Brock, 83 N.M. 789, 792-93, 498 P.2d 676, 679-80 (1972).  Only after the 

moving party has supported its motion with truly undisputed material facts demonstrating entitlement to judgment as 

a matter of law, does the burden shift to the non-moving party to demonstrate disputed facts.  Koenig v. Perez, 104 

N.M. 664, 666, 726 P.2d 341, 343 (1986).  “Summary judgment is not proper if equally logical but conflicting 

inferences can be drawn from the facts before the court.”  National Excess Insurance Company v. Bingham, 106 

N.M. 325, 328, 742 P.2d 537, 540 (C.A. 1987), citing Fischer v. Mascarenas, 93 N.M. 199, 598 P.2d 1159 (1979) 

Pena v. N.M. Highway Dept., 100 N.M. 408, 671 P.2d 656 (Ct. App. 1983).  A party opposing a motion for 

summary judgment is to be given the benefit of all reasonable doubts in determining whether a genuine issue of 

material fact exists.  National Union, citing Skarda v. Skarda, 87 N.M. 497, 536 P.2d 257 (1975). 

Allsup’s has failed to support its motion with one iota of evidence – no affidavits, no deposition testimony 

from its corporate officers, nothing.   Allsup’s offers no supporting evidence to demonstrate that it was not acting 

willfully, with utter disregard, or with knowledge of the consequences in leaving Ms. Garcia alone on the graveyard 

shift and openly vulnerable to attack on January 16, 2002.  While Allsup’s “Argument” section begins with the 

statement that “Plaintiff’s 156 allegations are largely unsupported, exaggerated, and spurious lawyer argument, and 

Allsup’s vigorously disputes them,” Allsup’s fails to support its motion with any evidence that challenges Plaintiff’s 

allegations.   Because Allsup’s motion is not supported by facts, Allsup’s has not successfully shifted the burden to 

Plaintiff.  For this reason alone, Allsup’s motion must be denied. 

B. Allsup’s Motion Is Premature because Discovery is not Complete and Must be Denied. 

As more fully argued in plaintiff’s Response to Allsup’s Motion to Vacate the Discovery Hearings (filed 

4/19/06), along with her attached Rule 56(f) affidavit, summary judgment is not appropriate when the facts before 

the court are insufficiently developed or where further factual resolution is essential for determination of the central 

legal issues involved.  National Union., citing Robert Johnson Grain Co. v. Chemical Interchange Co.,  541 F.2d 

207 (8th Cir.1976); Eby v. Reb Realty, 495 F.2d 646 (9th Cir. 1974); see also, Diversified Development & 
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Investment, Inc. v. Heil, 119 N.M. 290, 296, 889 P.2d 1212, 1215 (1995); Kiedrowski v. Citizens Bank, 119 N.M. 

572, 577-78, 893 P.2d 468, 473-74 (Ct. App. 1995); Johnson v. Aztec Well Servicing Co., 117 N.M. 697, 875 P.2d 

1128 (Ct. App. 1994); Marchiondo v. Brown, 98 NM 394, 397, 649 P.2d 462, 465 (1982).   It is particularly 

inappropriate to grant summary judgment where the moving party has refused to produce information necessary to 

respond to the motion or has given an inappropriate response to a discovery request from the nonmoving party.” Sun 

Country Sav. Bank v. McDowell, 108 N.M. 528, 534 (1989). 

Because there are multitudinous pending motions against Allsup’s to compel production of essential  

documents, information and depositions related to the company’s intent, there can only be 2 possible rulings on 

Allsup’s present motion for summary judgment:    

1.) based on the Plaintiff’s presentation of evidence, the Court can find there exists a genuine 
issue of material fact on the issue of Allsup’s willful intent and deny Allsup’s motion for 
summary judgment based on the information the Garcia family’s attorneys have mostly 
obtained on their own, outside the discovery process2;  or  

 
2.) the Court can find that any ruling on Allsup’s motion for summary judgment is premature 

until discovery has been completed. 
 

III. PLAINTIFF HAS DEMONSTRATED ALLSUP’S “WILLFUL” CONDUCT AS SET FORTH IN 
DELGADO. 

 
 Neither the Supreme Court’s Delgado decision nor it’s uniform jury instruction which codified the 

decision, contains a requirement that workplace danger be directed to a specific employee.  Delgado v. Phelps 

Dodge Chino, 2001 NMSC 34, 131 N.M. 272, 34 P.3d 1148, 2001 NM LEXIS 376;  NMRA UJI 13-413.   While the 

Delgado decision contains no “specificity” prong, Plaintiff’s allegations against Allsup’s are anything but “general” 

in nature.  For Allsup’s proposition that Delgado includes a specificity prong, it cites to a still pending, unreported, 

non-binding, incomplete Court of Appeals recommendation for summary disposition.  The demerits of that 

recommendation are discussed in Section IV below.  In assessing the present motion, this Court’s focus should be on 

the text of the New Mexico Supreme Court’s Delgado decision and the Court’s UJI 13-413. 

A. Delgado Adopted a “Willfulness” Standard for Assessing Tort Liability Against Employers 
whose Choices Foreseeably Cause Worker Injuries. 

 
The Delgado holding and reasoning is very simple.  Because 1.) the New Mexico Workers’ Compensation 

Act (hereinafter the Act) denies workers the benefit of compensation under the Act where the worker’s “willful” 

                                                
2 While it is improper to grant summary judgment before the close of pertinent discovery, it is permissible for a court to deny a 
motion for summary judgment in the face of an incomplete record, because the existence of any disputed material fact, is 
sufficient to preclude summary judgment.   Village of Wagon Mound v. The Mora Trust, 2003-NMCA 373, 389, 62 P.3d 1255, 
1271.    
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conduct leads to an on-the-job injury and 2.) the Act contains an explicit provision that it may not be interpreted to 

favor employers over workers or vice versa, the Act must be construed to similarly deny employers the benefit of 

the Act when an employer’s “willful” conduct causes a worker’s on-the-job injury.  Delgado, at ¶¶ 14, 17, 24 

(“employers seeking exclusivity must be held to the same standard of conduct, and suffer equivalent consequences 

for a violation of that standard, as workers seeking compensation.”)  The Supreme Court stated: 

We hold that when an employer intentionally inflicts or willfully causes a worker to suffer an 
injury that would otherwise be exclusively compensable under the Act, that employer may not 
enjoy the benefits of exclusivity, and the injured worker may sue in tort. 

 
Delgado, at ¶ 24. 
 

i. What’s Good for the Goose is Good for the Gander:  An Employer Must Be Denied 
the Benefit of the Act for Analogous Levels of  Willful Conduct that Would Deny a 
Worker the Benefit of the Act. 

 
 By the logic of its reasoning and explicit direction, the New Mexico Supreme Court has provided lower 

courts with guidance in how to interpret the “willfulness” test.  The Supreme Court has specifically directed lower 

Courts to look at prior workers’ compensation decisions, in particular the cases of Tallman v. ABF, 108 N.M. 124, 

133, 767 P.2d 363, 372 (Ct. App. 1988) and Gough v. Famariss Oil & Ref. Co., 83 N.M. 710, 714, 496 P.2d 1106, 

1110 (Ct. App. 1972).  Delgado, at ¶ 25.  With regard to its reliance on the Tallman decision, the Court finds that 

“willfulness’ requires the worker have knowledge of the peril and the ability to foresee the injury for which willful 

misconduct is to blame.’”  Delgado, at ¶ 25.  To establish this knowledge/forseeability of danger requirement, the 

focus of Plaintiff’s requested discovery and presentation of facts has been Allsup’s long history of maimed, raped, 

and murdered clerks.   With regard to its reliance on Gough, the New Mexico Supreme Court finds “willful 

misconduct means ‘the intentioned doing of a harmful act without just cause or excuse or an intentional act done in 

utter disregard for the consequences.’”   Delgado, at ¶ 25.  In order to establish Allsup’s utter disregard for the 

consequences, Plaintiff’s discovery and presentation of facts also addresses Allsup’s intentional economic decision 

to leave graveyard shift workers alone and totally unprotected, despite its knowledge of the industry-wide security 

measures that were effective at preventing robbery, rape and homicide.    Plaintiff’s evidence regarding the wealth 

pouring into the pockets of Lonnie and Barbara Allsup while the company decided not to spend money on security 

in the stores to protect minimum wage clerks, establishes that the company had no just cause or excuse for its 

decisions.   The evidence presented by the Plaintiff more than meets the standards for willfulness outlined in 

Tallman and Gough. 
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 For additional appreciation of the willfulness standard as utilized within the workers’ compensation 

context, the following cases all illustrate instances were a worker has been denied compensation based on behavior 

that was deemed to take his actions outside of the Act or which was adjudicated to be “willful.” 

• Lamay v. Roswell Independent School District, 118 N.M. 518, 882 P.2d 559 (Ct. App. 1994) where an 
employee (who had experienced a prior back injury but been told by her doctors that she could work and no 
restrictions had been placed on her) denied on her application having a “condition that might limit her job 
assignments” and for this was found by the Court to have acted willfully to falsely misrepresent her 
condition.   
   

• Sanchez v. Memorial General Hospital, 110 N.M. 683, 798 P.2d 1069 (Ct. App. 1990) where 
a janitor with only 9th grade education who claimed he did not understand the questions on the employment 
application was denied benefits for his failure to identify prior receipt of comp benefits ten years before 
filling out application and relating to benefits obtained 20 years before newly claimed injury.   
 

• Woods v. Asplundh Tree Expert Company, 114 N.M. 162, 836 P.2d 81 (Ct. App. 1992) where the employee 
(who was employed by a subcontractor) was injured by horseplay during interaction with a worker from the 
contractor’s company where horseplay was regularly encouraged at the contractor’s business; the Court 
found the injured subcontractor’s voluntary responsive acts of horseplay to render his injury outside the 
scope of employment and the WCA. 
 

• Lukesh v. Ortega, 95 N.M. 444, 623 P.2d 564 (1980) where an employee who had been told not to lift 
heavy machinery injured his back lifting machinery when a fellow employee had requested assistance, was 
found to have “willfully deviated” from his employment. 
 

• Walker v. Woldridge, 58 N.M. 183, 268 P.2d 579 (1954) where a 17-year-old weekend service station 
employee picked up a tear gas gun in the vehicle of a sheriff’s car that was being serviced, causing 
permanent and total blindness, was denied benefits because he had, on a previous occasion, been given a 
warning not to disturb the gun, thus taking his injury outside of the WCA. See also, Witt v. Marcum 
Drilling Co., 73 N.M. 466, 389 P.2d 403 (1964)(worker’s use of machine tool contrary to instructions took 
his injury outside of the WCA). 
 
The tour de force of the Delgado holding is that workers and employers must be treated the same for 

purposes of identifying conduct that takes their acts outside of the Workers’ Compensation Act.  If, in Walker, one 

verbal warning of danger given to a 17-year-old boy is enough to deny his benefits, in the name of consistency and 

logic, the 285 instances of violent attacks on clerks, the Eva Pellisier near-death and broken promise, the death of 

Elizabeth Williams and resulting citation by OSHA to Allsup’s, the recommendations of Allsup’s own Northriver 

expert that bullet proof enclosures and security guards would reduce worker’s injuries; and Allsup’s decision to 

reject Chief Knott’s warning that if the company didn’t step up security, a Hobbs clerk would die, certainly suffice 

to take Allsup’s conduct out of the realm of the Workers Compensation Act.  Based on the definition of “willful” 

behavior as established in the cases Delgado cites to for a definition of “willfulness” (Tallman and Gough), the 

Plaintiff more than meets this standard. 
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ii. Sometimes it is Easiest to Understand What Something “Is” by Defining What it 
“Is Not.”  Elizabeth Garcia’s Death Was Not an “Accident” and the Exclusivity 
Provisions Do Not Apply. 

 
 Another way to approach the question of whether Allsup’s conduct meets the Delgado willfulness standard 

is by posing the question, “can Elizabeth Garcia’s death fairly be described an ‘accident?’”  By the very text of the 

Workers Compensation Act, only “accidental” injuries are covered by the Act.  Any injury that is not attributable to 

an “accident” is outside the scope of the Act.  NMSA 1978, § 52-1-9 (1989). 

As commonly defined in New Mexico law, and as adopted in the text of the Delgado decision itself, an 

“accident” is “an unlooked-for mishap or some untoward event that is not expected or designed.”  Delgado, at ¶ 14.  

Elizabeth Garcia’s death cannot be fairly described as either an “unexpected” or “untoward event” given the 

abundant prior warnings given to Allsup’s (from its workers, own experts, and Chief Knott), not to mention its own 

experience mopping the blood off the floor of its crime-inviting convenience store operations, particularly in Hobbs, 

New Mexico. 

iii. Punitive Damages Cases Also Demonstrate that Allsup’s Misconduct Meets New 
Mexico’s Definition of “Willful”. 

 
If the Court wishes to look to beyond Delgado and workers’ compensation cases for further insight into 

conduct that meets New Mexico’s definition of “willful,” it should look to punitive damages cases, because in that 

developed body of law, New Mexico courts are routinely tasked to measure the “culpable mental state” of a 

particular defendant where the standards equal or exceed a “willfulness” standard.   

The jury instruction for punitive damages include a definition for “willful” conduct which provides:  

“willful conduct is the intentional doing of an act with utter indifference to the consequences.”  NM UJI 13-1827(B).  

Under the punitive damages instruction, “willful” conduct is something less than “malicious conduct”.  There are 

separate definitions for “wanton” and “reckless” conduct.  Both of those definitions emphasize the defendant’s 

“utter indifference to or conscious disregard” to the “consequences” or the “person’s safety”.  The definitions for 

“willful”, “wanton” and “reckless” conduct, in combination, include all of the elements found in the Delgado court’s 

definition of willful pursuant to the Tallman and Gough workers compensation “willfulness” cases.   

In Clay v. Ferrellgas, Inc., 118 N.M. 266, 2690, 881 P.2d 11, 14 (1994), the New Mexico Supreme Court 

found that the “nature of conduct required to demonstrate a culpable mental state...decrease[s] as the risk of danger 

increases.”  This means that, if the resulting danger is death, less proof of a culpable mental state is required, than if 

the danger is risk of a paper cut.  Id. (“As the risk of danger increases, the duty of care also increases.”; “a cavalier 
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attitude toward the lawful management of a dangerous product may raise the wrongdoers’s level of conduct to 

recklessness, whereas a cavalier attitude toward the lawful management of a non-dangerous product may be mere 

negligence.”)  Clay also stands for the important proposition that the acts and knowledge of the defendant’s 

employees must be viewed collectively in assessing the defendant’s culpable mental state.  Clay., at 118 N.M. 271, 

881 P.2d 16.   

In Coates v. Wal-Mart Stores, Inc., 1999 NMSC 13, 127 N.M. 47, 976 P.2d 999 (1999), the Supreme Court 

upheld an award of punitive damages against Wal-Mart based on its role in failing to remove a store employee who 

was harassing other workers.  The Court held that, because Wal-Mart’s employees had witnessed the harassment, 

there was sufficient evidence from which a jury could conclude that Wal-Mart “intentionally allowed the harassment 

to continue with ‘utter indifference to the consequences.’”  Id., at ¶ 48, citing Gonzales v. Surgidev Corp., 120 N.M. 

133, 145, 899 P.2d 576, 588 (1995).  Allsup’s owners and upper management were all well aware of the injuries, 

deaths, and rapes occurring in its stores.  To have done nothing in the face of this knowledge reflects “utter 

indifference to the consequences.”  If this would suffice for purposes of warranting a punitive damages instruction, 

then it must also remove Allsup’s conduct from the Workers’ Compensation Act exclusivity protections. 

Intent to injury a particular person or plaintiff is not required to support an award of punitive damages.  

Atler v. Murphy Enterprises, Inc., 2005 NMCA 006, 136 N.M. 701, 104 P.3d 1092.   In Atler, a jury awarded 

punitive damages against the defendants upon a finding of wanton and reckless conduct and the damages were 

upheld.    The Atler court relies on the important proposition that, in determining whether a Defendant “had the 

requisite culpable mental state...the Court views ‘the actions of the employees in the aggregate.”  Atler, at ¶  16, 

citing Clay v. Ferrellgas, Inc., 118 N.M. 266, 270, 881 P.2d 11, 15 (1994).  The punitive damages evidence against 

the defendant was in the nature of omissions, failing to inspect a State Fair ride and failing to provide sufficient 

personnel to maintain and operate the ride.  Atler, at ¶¶ 18-20.  While there was no evidence to demonstrate the 

defendants intended specific harm to the plaintiff, the Court found the evidence sufficient to support a finding that 

the defendants had demonstrated “an utter indifference to the consequences or a conscious disregard for public 

safety when they failed to conduct the required inspections ... [and as] a result there was evidence to support a 

finding that Defendants’ conduct was reckless or wanton, justifying an award of punitive damages.”  Atler, at ¶ 22. 

Even proof of “malice,” a standard far higher than “willfulness,” does not require proof of an actual intent 

to harm.  Romero v. Mervyn’s, 109 N.M. 249, 255, 784 P.2d 992, 998 (1989)(a breach of contract case requiring 
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even greater proof of culpability for an award of punitive damages - proof that defendant’s conduct rose to 

“malicious, fraudulent, oppressive, or was committed recklessly with a wanton disregard for the plaintiff’s rights).  

The Romero Court found that “malice means the “intentional doing of a wrongful act without just cause or excuse.”  

Id.   

iv. The Reasoning of Delgado Provides Numerous Bases for Understanding the 
Willfulness Standard . 

 
 Because the Delgado decision is rich in public policy purposes and detailed in it’s rejection of prior 

interpretations of the Workers Compensation Act, the decision provides numerous additional guideposts which this 

Court may follow in determining what conduct meets the Delgado test.  Delgado rejects the idea that workers must 

prove an employer’s “deliberate” intent in order to sue outside of the Act  and rejects the “actual” intent test in its 

entirety. Id. at ¶ 21.   “We expressly overrule all case law that has required allegation or proof of an employer’s 

actual intent to injure a worker as a precondition to a worker’s tort recovery.”   Id. at  ¶ 23      Delgado rejects the 

idea that, for suit in tort, an employer’s actions or omissions must be “conscious”.  Id.  at ¶ 21 (there is vast disparity 

between Johnson Controls actual intent standard requiring “conscious and deliberate intent directed to the purpose 

of inflicting an injury” versus willfulness standard for employees to lose benefits of the Act.).  For suit in tort, it is 

no longer necessary to prove conduct akin to the “left jab to the chin.”  Id., at ¶ 22.3  The willfulness test for 

an employee to lose benefits under the act is “far lower” than intent that attends a “left jab to the chin.”  Id.  

at ¶22.  

These standards and rationale provide considerable insight into the intent level comprised by a 

“willfulness” test.  No longer must a plaintiff prove that the defendant had “actual”, “deliberate”, or “conscious” 

intent.  No longer is a plaintiff required to specific intent akin to a “left jab to the chin” because willfulness is a “far 

lower” standard.  Rather, proof of “willfulness” permitting suit against an employer in tort is satisfied with evidence 

of “knowledge of peril,” “ability to foresee the injury”; based on actions done “without just cause or excuse,” and 

“done in utter disregard for the consequences.”  Delgado, at ¶ 25 and see NMRA UJI 13-413. 

 

                                                
3 In reaching its holding which rejects the actual intent test, the Court expressed its concern that an employer is 
unfairly permitted to enjoy the benefits of the Act unless the worker can prove depravity akin to a “left jab to the 
chin” for the act to be considered “non-accidental.”  Delgado, at ¶ 22 
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B. States with Stricter Standards than the Delgado Willfulness Test, have found Intentional 
Acts Liability Outside of Workers’ Compensation against Unsafe Convenience Stores 

 
With regard to the “willfullness” test adopted by our New Mexico Supreme Court like that found in 

Delgado, it is of limited value to consider the precedent of any other jurisdiction that has a different, higher standard 

for worker’s compensation exclusivity.   This is not only because of the nuanced standard adopted by the Delgado 

Court allowing suit outside of workers’ compensation, but because of distinctions in the underlying state legislation 

and legislative history, differences in the facts presented in each case, the development of the record, and the 

purposes and reasoning behind our Supreme Court’s adoption of the test for suit outside the Worker’s Compensation 

Act.    Cases against plaintiffs which were decided in jurisdictions with more stringent standards are completely 

meaningless.  However, the Court should be aware of and find persuasive, cases that found for plaintiffs with similar 

facts to the present case which were decided in jurisdictions with more stringent standards than the Delgado 

willfulness test.   

In Ohio, which has a higher, deliberate intent standard, the appellate court reversed the trial court’s finding 

that the convenience store had no “deliberate intent” to injure, where the clerk was assaulted, beaten and raped while 

working alone on graveyard shift. Bryant v. Lawson Milk Co, 22 Ohio App.3d 69, 488 N.E.2d 934 (1985) (emphasis 

added).  See also,  Bradfield v. Stop-N-Go Foods, 17 Ohio St. 3d 58, 477 N.E.2d 621 (reversing summary judgment 

against employee fatally stabbed during robbery who claimed death was result of intentional act of convenience 

store in failing to protect health and safety of employees); Franko v. Standard Oil Company, 1991 Ohio App. 

LEXIS 307 (Where clerks had been the victims of armed robberies, convenience store  was found to have 

knowledge of violent crimes from which a jury could conclude that employer knew further injuries were 

substantially certain to occur in the future.) 

 In West Virginia, the appellate court reversed the trial court’s decision that criminal acts of a third party 

shielded the employer convenience store and found that failure to provide minimal protections served as evidence of 

“deliberate intent.” Blake v. John Skidmore Truck Stop, Inc., 201 W.Va. 126, 493 S.E.2d 887 (1997) (emphasis 

added).  In Blake, the cashier was brutally stabbed and beaten.  Her family brought suit under West Virginia’s 

“deliberate intention” exception to exclusivity under the West Virginia Workers’ Compensation Act.  In West 

Virginia, “deliberate intention” is statutorily defined as “actual, specific intent” (West Virginia Code § 23-4-

2(c)(2)(i).    This standard is considerably higher than the Delgado willfulness standard.  Unlike New Mexico, the 

West Virginia statute specifically provides that “willful” conduct does not meet the “deliberate intent” standard 
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(“this standard ...may not be satisfied by allegation or proof of ...willful...misconduct.”) West Virginia Code § 23-4-

2(c)(2)(i).  In reversing the trial court’s dismissal of Plaintiff’s case, the Court found:   1.) the criminal acts of a third 

party do not shield the employer from liability for its own role and “deliberate intent” in failing to provide a safe 

workplace; and 2.) evidence sufficient to prove “deliberate intent” could be premised on an employer’s excess cash 

in the register policy, its blocked windows, absence of a drop safe, poor lighting, and inadequate training.  Id., 201 

W.Va. at 135, 493 S.E.2d at 896.  The Blake Court distinguished its holding from that of the Mitchell (an Ohio case, 

discussed below), upon the same basis that this Court should reject the Mitchell holding as precedent:  that “the 

standard in Mitchell is different than the one applied in this state...it would be a mistake of law to apply the concepts 

there to the instant case.”  Id., 201 W.Va. at 132, 493 S.E.2d at 893. 

 If a West Virginia convenience store’s decisions to forgo lighting, visibility, clerk training, and excess cash 

policies were sufficient to meet a “deliberate intent” test (which by definition requires more than a showing of 

“willfulness”), similar choices made by a New Mexico convenience store chain surely meets New Mexico’s lower 

“willfulness” standard.     

i. Cases in Other Jurisdictions that Favor Convenience Stores (those Cited by 
Allsup’s) involve Intent Standards Much More Stringent than Delgado and are 
Distinguishable on their Face. 

 
 All of the non-New Mexico jurisdiction cases cited by Allsup’s, in which the Court has found the 

exclusivity provisions of that state’s workers’ compensation scheme shield a convenience store from suit, are 

inapplicable here, because they require proof far beyond the “willfulness” test outlined in Delgado before an 

employee can bring suit against her employer in tort. 

• Louisiana:  Blevins v. Time Saver Stores, Inc., 746 So.2d 191, 192 (La. App. 1999).  The Louisiana 
Workers’ Compensation Act specifically provides that an employer’s conduct must be “intentional” for 
liability outside the Act.  In discussing this standard, there is no mention of “willfulness” and importantly, 
the Louisiana Workers Compensation Act contains no provision requiring that employers and employees be 
treated equally with regard to benefits under the Act nor is that a goal of the Act or discussed in any of the 
interpretations of the Act.  To the opposite, the Louisiana Court interpretations of the Louisiana WCA rely 
on the “actual intent” standard that is espoused by Professor Larson (aimed at protecting employers) which 
rationale was explicitly rejected by the New Mexico Supreme Court in the Delgado decision.  See, Blevins, 
746 So.2d at 192 (discussing the intentional act standard for suit outside of workers compensation as a 
“loophole”), compare to Delgado, at ¶¶ 20-23; See also, Adams v. Time Saver Stores, Inc., 615 So.2d 460 
(finding that Time Saver’s refusal to provide security was “egregious” but finding that the Louisiana 
legislature intended to include such situations under Louisiana’s exclusivity provisions.  Because of these 
glaring differences between the law of New Mexico and Louisiana, the Louisiana cases finding against 
workers provide no precedent upon which this Court may base its decision here. 

 
• Florida:  Tomlinson v. Miller, 617 So.2d 811 (Fla. App. 1993); Eller v. Shova, 630 So.2d 537, 539 (Fla. 

1994).  Florida does not have a willfulness standard.  The Florida standard at the time of both the 
Tomlinson and Eller decisions was a “deliberate” intent standard.  See, Gerentine v. McComb, 586 So.2d 
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94, at 95 (1991)(cited to and relied on in Tomlinson).  As an additional reason why the Tomlinson case is 
not a valid basis upon which to compare the Plaintiff’s claims against Allsup’s, the Court should note that 
the Tomlinson decision provides no discussion of the evidence provided by Plaintiff in establishing the 
defendant’s culpable mental state.  As far as we know, the Tomlinson Plaintiff offered no evidence upon 
which a Court could premise a finding of intent.  For this additional reason, the case is useless as a guide in 
the present inquiry.  As regards the Eller decision, Allsup’s misstates the procedural history, posture, and 
result of the case (which does not involve an employee suing her employer, but rather involves an 
employee’s spouse suing his wife’s co-employees).  Allsup’s inaccurately describes the procedural issues  
in that case, stating in its brief that the “[d]istrict court dismissed on basis of worker’s compensation 
exclusivity, and Florida Supreme Court affirmed.”  The correct history of the case is found on page 539 of 
the decision and provides that the “trial judge dismissed the complaint...finding that workers’ compensation 
provided the exclusive remedy to Shova’s estate because Shova failed to allege that the defendants had 
committed an act for which they could be imprisoned for more than sixty days as required under Section 
440.11(1).  On appeal, the Second District found that the 1988 amendment to section 440.11(1) was 
unconstitutional and violated the access to courts provision contained in article I, section 21, of the Florida 
Constitution.”  The Florida Supreme Court found the provision constitutional.  The facts and circumstances 
of the Eller case make it an odd choice for citation in Allsup’s motion, as the case relates to the 
constitutionality of a provision that is not only unrelated to the facts at hand, but does not exist in New 
Mexico law. 

 
• Ohio:  Mitchell v. Lawson Milk Co., 532 N.E.2d 753 (Oh. 1988).  Ohio does not employ a willfulness 

standard and the Ohio Worker’s Compensation Act does not include the goal of worker-employer equal 
treatment under the Act.  The Mitchell decision focuses exclusively on the policy goal of protecting 
employers (with no mention of protecting employees).  The Mitchell decision is premised on reasoning that 
specifically and overtly favors employers.  Even under Mitchell’s elevated “substantial certainty” – 
“deliberate intent” standard, several years later, on three different occasions, Ohio Court’s found that cases 
brought by employees against convenience stores based on lack of security met this high standard.  See, 
Bryant v. Lawson Milk Co, 22 Ohio App.3d 69, 488 N.E.2d 934 (1985) (trial court erred in finding no facts 
supporting defendant’s “deliberate intent” to injury where clerk working alone on graveyard shift with 
inadequate security assaulted, beaten, and raped)(emphasis added); Bradfield v. Stop-N-Go Foods, 17 Ohio 
St. 3d 58, 477 N.E.2d 621 (reversing summary judgment against employee fatally stabbed during robbery 
who claimed death was result of intentional act of employer in failing to protect health and safety of 
employees); Franko v. Standard Oil Company, 1991 Ohio App. LEXIS 307 (Where the employer’s 
workers had themselves been the victims of armed robberies, employer was found to have knowledge of 
violent crimes from which a jury could conclude that employer knew that further injuries were substantially 
certain to occur in the future.) 
 

IV. ALLSUP’S RELIANCE ON THE AUSTIN SUMMARY RECOMMENDATION IS IMPROPER.  
THE PENDING RECOMMENDATION IS NOT PRECEDENT, IS NOT FINAL AND DOES NOT 
ACCURATELY DESCRIBE THE DELGADO STANDARD.   

 
The Austin Summary Recommendation from the Court of Appeals is a non-binding, proposed 

recommendation.   Plaintiff’s counsel in that case has filed a brief opposing the recommendation and asking for full 

briefing before the Court.  The proposed summary recommendation is not signed by a quorum of Court of Appeals 

judges as required under Art. VI, § 28 of the New Mexico Constitution (“three judges of the court of appeals shall 

constitute a quorum for the transaction of business).  As a result, such summary recommendations by the Court of 

Appeals are non-binding: 

 ....[W]e think it is useful to point out that unpublished orders, decision, or memorandum 
opinions are not to be cited as controlling authority because such opinions are written solely for 
the benefit of the parties.  Since the parties know the details of the case, such an opinion does not 
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describe at length the context of the issue decided, context which may be of controlling 
importance in distinguishing the case from similar ones.  Consequently, it is inappropriate to cite 
the disposition as controlling a different case. 
 
 It is even less appropriate to cite a calendar notice as controlling authority.  A calendar 
notice is a proposed disposition signed by one judge.  It is a preliminary and tentative indication of 
how a panel might resolve the issues on appeal, but it is no more than that.  Further, a calendar 
notice may propose summary reversal for tactical reasons, in order to elicit more facts from the 
prevailing party.  Thus, it may not indicate the ultimate disposition of the case. 
 
 Notwithstanding the foregoing, if counsel concludes that language in a memorandum 
opinion or calendar notice is persuasive, we see no reason why it cannot be presented to the court 
for consideration.  It would be more appropriate to present the language without reference to its 
source, so that the court to which it is presented is asked to consider it on its own merits, rather 
than as precedent or controlling authority. 
 

State v. Gonzales, 110 N.M. 218, 227-28, 794 P.2d 361, 370-371 (Ct. App. 1991). 
 
 The Austin summary recommendation is currently under consideration for reversal or placement on the 

general calendar and provides zero authority upon which this Court should decide the present case.   It was wrong of 

Allsup’s to rely on Austin summary recommendation, it was wrong of Allsup’s to cite to the recommendation, and it 

was wrong of Allsup’s to attach the recommendation to its motion for summary judgment. 

A. The New Mexico Supreme Court Found that Convenience Stores May be Subject to Delgado 
Liability in Deibler. 

 
Given the non-precedent status of the Austin summary recommendation and appreciating the flaws inherent 

in reliance upon it (outlined in State v. Gonzales, supra), to the extent that this Court finds any of the reasoning in 

the Austin summary recommendation compelling, one very important point needs to be made clear:  it is not only at 

odds with the Delgado standard, itself (discussed more thoroughly below in section IV(C)), but the summary 

recommendation’s suggestion that cases in the convenience store context can never meet the Delgado test is at odds 

with the New Mexico Supreme Court’s Dispositional Order of Remand issued in Deibler v. Allsup’s, New Mexico 

Supreme Court No. 26,765, filed Dec. 4, 2001, attached here as Exhibit 53.   Although Allsup’s was aware of this 

Order of Remand, counsel did not bring this contrary authority to this court’s attention.     

Deibler was a lawsuit filed against Allsup’s relating to the August 28, 1998 shooting death of a Ruidoso 

Allsup’s clerk left working alone on the graveyard shift.  The case alleged lack of security precautions.  The case 

was filed pre-Delgado and was dismissed by the trial court.  The Court of Appeals upheld the dismissal under the, 

then prevailing, Johnson Controls actual intent standard, but shortly thereafter, Delgado was issued.  The Deibler 

case went before the New Mexico Supreme Court on a writ of certiorari.  The Supreme Court remanded the case 

back to the trial court for disposition pursuant to the Delgado standard.  The case settled shortly thereafter, so the 
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district court never heard the facts against Allsup’s pursuant to Delgado.    Allsup’s motion for summary judgment 

and the Austin summary recommendation are premised in large measure upon the generalization that convenience 

store case fact patterns are never sufficiently intent-specific to warrant Delgado liability.  If the New Mexico 

Supreme Court had agreed with this view, the Deibler case was its chance to remove these types of fact patterns 

from consideration under Delgado.  In Deibler, the Supreme Court did the opposite:  it cleared the way for a 

convenience store fact pattern (against Allsup’s) to be reviewed pursuant to the Delgado willfulness standard.  The 

Remand specifically provides: 

This case arises form the 1998 murder of John Albert Deibler while he was working as a 
late night clerk at an Allsup’s Convenience Store in Ruidoso....[the Plaintiff-Petitioner alleges] 
intentional torts based on her claim that [Allsup’s] intentionally placed Deibler in an inherently 
dangerous situation that Respondent knew would result in injury.... 

 
In an opinion recently filed by this Court, we held that the actual intent test no longer 

provides the only standard by which to impose or deny tort immunity under the Act.  (citing 
Delgado).  Under Delgado, an employer who injures a worker willfully, like an employer who 
actually intends to injure a worker, will be deprived of tort immunity....We remand this case to the 
trial court for application of the Delgado rule.  

 
Unlike the Austin summary recommendation, which is signed by less than a quorum of that court (two 

Court of Appeals judges), the Deibler Remand was signed by all five New Mexico Supreme Court Justices.   

Also of note, around this same time as the Deibler Remand, the Supreme Court remanded an employee’s 

suit against Hollywood Entertainment Corporation related to the robbery-related shooting death of a Hollywood 

Video employee who was working late night at a Hollywood Video store located in Albuquerque’s war zone.  

Absence of security precautions was alleged.  That case was remanded to Judge Lang for consideration under 

Delgado.    Judge Lang found that, under a Delgado analysis, disputed material facts precluded Summary Judgment.  

See, Ex. 50, Lawrence v. Hollywood Entertainment Corporation, 2nd Judicial District Court, No. CV-96-0004039, 

April 3, 2002 Order.  Hollywood Entertainment requested interlocutory appeal, which was denied and the case 

settled thereafter.  In yet another case involving a worker who was stabbed working in an Arby’s fast food 

restaurant, Judge Lang recently denied summary judgment in Martinez v. MJG. Corporation., 2nd Judicial District 

Court, No. CV-2002-09160.  See, Ex. 55, 8/1/05 Order.  The Martinez Order is post-Court of Appeals decisions in 

Morales and Dominguez.   

 B. The Austin Factual Record is Barren Compared to the Factual Record in this Case.  

 One reason summary recommendations should not be used as precedent  is because the case facts are not 

fully described in the decision and the context, which may be “of controlling importance,” is absent.  State  v. 
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Gonzales, at 110 N.M. 227, 794 P.2d 371.  This is true in spades in the present analysis.  To appreciate the 

distinctions in the factual record, a short history of the procedural posture of the Austin case is in order.   Taos Judge 

Peggy Nelson, not once, but twice refused to grant Allsup’s motion for summary judgment which sought to deem 

“accidental” the shooting of a Taos Allsup’s clerk, which occurred in December, 2001.  In her second denial, she 

stated of the Court of Appeals recent Dominguez decision:  “In re-reading the Dominguez case, I am struck by the 

factual differences, and by the reasoning of the Court of Appeals that stems from the facts of that case.  Our current 

case [Austin v. Allsup’s] presents a very different and difficult analytical situation.”  See Ex. 52, Judge Nelson 

1/23/06 Letter Opinion.  Judge Nelson’s rulings in the Austin case were both issued before entry of a final 

scheduling order.  Discovery was and remains incomplete in that case.  Following the second summary judgment 

denial, the Court of Appeals agreed to hear the case on interlocutory appeal, despite the absence of a complete 

record.   The Austin case is on appeal without the benefit of any depositions of Allsup’s witnesses, no expert 

depositions, little investigation by the plaintiff, and without motions to compel written discovery having been filed 

or ruled on.  Although the Plaintiff in this case has also not yet been able to complete the discovery needed to fully 

inform this Court of the facts, due to an aggressive investigation, including the early deposition of Chief Knott, the 

factual record in the present case is far more developed than that of Austin, and provides significantly broader, 

deeper, and more compelling justification upon which a jury could conclude that Allsup’s misconduct meets the 

Delgado willfulness standard. 

C. The Austin Summary Recommendation and the Court of Appeals Cases Upon Which it 
Relies are Wrongly Reasoned and a Gross Distortion of Delgado. 

 
 Keeping in mind that it was the Court of Appeals’ Johnson Controls World Services, Inc. v. Barnes, 115 

N.M. 116, 121, 847 P.2d 761, 766 (Ct. App. 1993) decision that was overturned by Delgado, it is not surprising that 

the Court of Appeals has tended toward an interpretation of Delgado that more closely adheres to its longstanding 

dedication to the actual intent test it had adopted in Johnson Controls.  While neither of the two reported Court of 

Appeals decisions interpreting Delgado necessarily yielded the wrong result4, the dicta contained in those decisions 

                                                
4 It is difficult to find that an employer has “utterly disregarded” the consequences of his actions, when he has never before 
experienced that consequence.  In Morales v. Reynolds, 2004 NMCA 98, 136 N.M. 280, 97 P.3d 612, neither of the two fact 
patterns display evidence Delgado willfulness because there was no evidence that the employers had experienced similar past 
problems.  As related to the Fernandez fact pattern, there was no evidence that the employer had ever experienced a worker 
injury or sequence of events that led to the injuries suffered by Mr. Fernandez.  Similarly, the Morales case facts provided no 
evidence that the employer had experienced similar injuries in the past.  In the absence of any prior warning, it is not difficult to 
see that these fact patterns do not give rise to Delgado liability.  Similarly, in Dominguez v. Perovich Properties, Inc., 2005 
NMCA 50, 137 N.M. 401, 111 P.3d 721, there was no evidence that the employer could have foreseen the injury because it had 
not happened before (“Plaintiff shows no inherent probability of injury, nor modicum of intent on Employer’s part to send 
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regarding the Delgado standard has crept perilously close to rejecting the “willfulness” test in favor of a return to the 

Johnson Controls “actual intent” test.  Although there is no reason to presume the Court of Appeals will issue a 

published opinion along the lines of the Austin summary recommendation, if that occurred, then the only logical 

conclusion is that the Court of Appeals is attempting to supplant the Delgado “willfulness” standard with the old 

“actual intent” standard.  The Austin summary recommendation sounds far more in the “actual” “deliberate intent” 

language and standards set in Johnson Controls, than in the willfulness test established in Delgado.  New Mexico 

courts follow the “Alexander Rule” which requires that lower courts follow controlling Supreme Court precedent.  

See, Martinez v. City of Las Vegas, 2004 NMSC 9, at ¶ 20-22, 135 N.M. 375 (quoting the U.S. Supreme Court, “Our 

decisions remain binding precedent until we see fit to reconsider them...”). 

 The Court of Appeals description of the willfulness standard in Delgado in no way resembles the actual 

text of the Delgado decision, the Tallman and Gough decisions, or other workers compensation willfulness cases.  

Rather than follow the Supreme Court’s Delgado holding, jury instruction, and rationale, the Court of Appeals has 

rendered the Delgado decision sui generis, by skipping over the Delgado holding, skipping over the Delgado 

reasoning, skipping over the Delgado jury instruction, and focusing exclusively on the Delgado facts to find that any 

scenario with facts less egregious than the “actual intent” facts that led to the death of Junior Delgado, fail to meet 

the Delgado “willfulness” standard.  This reasoning is flawed on a number of counts. 

i. The Delgado facts Arguably Met the Actual Intent Test outlined under Johnson 
Controls.   While the Delgado Facts Provided the Platform Upon Which the 
Supreme Court Chose to Overturn Johnson Controls, Nowhere in the Opinion does 
the Supreme Court Suggest that Only Facts as “Egregious” as Delgado will Suffice 
to Meet the “Willfulness” Test.  To Have Done So Would Have Rendered the 
Opinion Meaningless. 

 
 The Delgado 12(b)(6) facts were merely the platform by which the New Mexico Supreme Court decided to 

make a major policy shift in interpreting the New Mexico Workers’ Compensation Act, i.e. to require the same 

“willfulness” standard to be applied to workers and employers, and to reject the Johnson Controls “actual intent” 

standard.  Id.   The facts of the Delgado case, as alleged in Plaintiff’s Complaint, were egregious.  They were so 

egregious that Plaintiff in that case argued her facts met the Johnson Controls actual intent test, because of the 

“actual certainty” that death or injury would result from the employer’s actions.  Requiring a man to drive a 

                                                                                                                                                       
Plaintiff into harm’s way”).  Id, at ¶ 21.  Moreover, the Dominguez Plaintiff’s brief in chief was not supported by an sworn 
evidence and she filed no reply brief disputing the sworn statements contained in the Employer’s answer brief.  Id., at ¶ 4.   
Having provided the Court with no facts upon which foreseeability could be found (and in the Dominguez case, Plaintiff having 
provided the Court with no facts at all), it easy to understand why these cases did not meet the Delgado willfulness standard.  
These case facts are in sharp contrast to the evidence presented here proving Allsup’s knowledge of danger. 
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flammable vehicle into a pool of flaming, molten metal is quite analogous to a “left jab to the chin.”  See Johnson 

Controls, 115 N.M. at 121, 847 P.2d at 766.   However, the Delgado decision does not limit its “willfulness” 

holding exclusively to fact patterns as egregious as those presented in the Delgado case.  To do so would have 

rendered its opinion meaningless – making only a semantic distinction without actually lowering the standard for 

workers to sue employers in tort.  To appreciate that the Delgado holding does not define itself by the Delgado facts, 

a look at the Delgado decision’s organization and construction is insightful.   

Section Description 
 
I 

 
Describes the Delgado facts as alleged in Plaintiff’s Complaint  
 

 
II 

 
Describes the New Mexico Workers’ Compensation Act and Prior Interpretation of that Act – No 
discussion of the Delgado facts 
 

 
III 

 
Discusses public policy and other concerns with prior interpretation of the Act; “expressly 
overrule[s] all case law that has required allegation or proof of an employer’s actual intent to injure 
a worker as a precondition to a worker’s tort recovery” (at ¶ 23) – No discussion of the Delgado 
facts 
 

 
IV 

 
Describes the “willfulness” standard; points lower courts in the direction of Tallman and Gough for 
interpretation of this standard; concludes that “the greater the impact this opinion has on the 
workers’ compensation system, the more profound will have been its need” – No discussion of the 
Delgado facts 
 

 

 At no time after the initial discussion of the Delgado facts in section I, does the Delgado decision ever 

return to, refer to, or make mention of the Delgado facts again, either directly, indirectly, or by any type of 

characterization.  Instead, Sections II, III, and IV of the decision focus upon the problem with the disparity in 

interpretation of workers’ versus employers’ benefits under the Act, the need for parity, and the adoption of the 

same “willfulness” standard for employer tort liability that would similarly deprive a worker of benefits of the Act.  

At no time in its holding does the Delgado court discuss the need to limit its holding to only circumstances “as 

egregious” as shown in the Delgado facts.  The words “egregious” and “specific” appear nowhere in the entire 

decision.  The holding is in no way predicated on “egregious”, “deliberate”, or “specific intent” standards.  Those 

concepts do not form the basis of the Delgado holding, and in fact contradict the “willfulness” standard that Delgado 

adopts pursuant to Tallman and Gough. 
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 By comparison, the Austin summary disposition and the Court of Appeals precedent (Morales and 

Dominguez) upon which Austin purports to rely, spend considerable time analyzing the egregious nature of the 

Delgado facts.  The decisions spend far more effort coming up with adjectives to describe the “egregious” nature of 

the Delgado facts (in order to set that level of conduct as the floor by which all other worker’s claims against 

employers will be judged) than they do examining the Tallman and Gough decisions or discussing any of the 

standards by which employees have traditionally been denied benefits of the Act.  Interestingly, the adjectives the 

Court of Appeals has identified to describe the “egregiousness” of the Delgado facts, sound quite familiar to the 

intent levels described in Johnson Controls.  For example, the Morales decision describes the Delgado facts as 

“egregious” (¶¶ 10, 11), “unconscionable” (¶10), and “extreme” (¶ 13).  From this reasoning, the Morales decision 

wrongly concludes, “we hold that plaintiffs must plead or present evidence ...that exemplify a comparable degree of 

egregiousness as the employer in Delgado in order to survive a pre-trial dispositive motion.”  The concept of 

worker-employer parity is not discussed in any meaningful way in any of the Court of Appeals decisions or its 

summary recommendation:  Morales, Dominguez, or Austin.  The decisions make no reference to the reasoning 

behind Delgado; Delgado’s rejection of the “deliberate,” “actual,” “conscious” intent test found in Johnson 

Controls; or Delgado’s rejection of Professor Larson’s reasoning which had driven the result in Johnson Controls. 

ii. The Court of Appeals Decisions Effectively Ignore Delgado’s statement that 
Omissions as well as Affirmative Acts Suffice for Liability and the Decisions Invent 
a Non-Existent “Specificity” Prong. 

 
 One example of how the Court of Appeals decisions appear to be straying from the Supreme Court’s 

Delgado decision is the Court of Appeals apparent emphasis on the necessity of proving an affirmative act versus an 

omission.  It is a longstanding tort concept that omissions suffice to create liability just as an affirmative act and this 

concept is incorporated not only in the text of the Delgado holding, but also in the Delgado jury instruction.  

Delgado, at ¶ 26 (worker or employer engage in “act or omission”); NMRA UJI 13-413 (acted intentionally 

if...[committed an act] or [failed to act]).  Despite Delgado’s explicit contemplation of “omissions” (i.e. failure to 

provide safety devices) as giving rise to an employer’s tort liability, the Court of Appeals seems to be closing the 

door to this possibility.  For example, the Austin recommendation, citing to Dominguez, interprets Delgado to 

require evidence that the employer “intended to ‘send [the] plaintiff into harm’s way’”; and that failure to provide 

safety devices it knew... it was required to provide...does not reach the standard contemplated...under Delgado”.  

Austin, at pp. 4-5.   
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 Similarly, the Court of Appeals interpretation of Delgado includes a “specificity” prong that exists nowhere 

in Delgado or the UJI, but harkens back to Johnson Controls.  The Austin summary recommendation states “a 

worker must show an act...that is specific to the circumstances that led to the worker’s injury, and not just a general 

pattern of conduct that creates unsafe working conditions”; “the critical measure” is “whether the employer has, in a 

specific dangerous circumstance, required the employee to perform a task where the employer is or should clearly be 

aware that there is a substantial likelihood the employee will suffer injury or death by performing the task.”; “We 

propose that to the extent the district court based its decision on the fact that the working conditions at Defendant’s 

place of business were likely to cause harm to ‘some worker at some time’ such considerations are not a proper basis 

for a claim under Delgado.”  Austin, at pp. 5-6, citing Domingue.   The Austin recommendation is interjecting a 

“specificity” requirement – a specific desire by the employer to injure a specific employee.   For another illustration 

of the degree to which the Austin recommendation strays from Delgado, notice that the pertinent “Issue 2” analysis 

of the Austin recommendation cites to the text of Delgado only one time, never once mentions or analyzes the term 

“willful” or “willfully”, never mentions Tallman or Gough, but cites its own Court of Appeals precedent in 

Dominguez eight times.   

Not only is there no requirement of specificity required under Delgado or UJI 13-413, but such a 

requirement would be morally repugnant and against public policy.    It would be hard to imagine a moral society 

that would hold an employer fully accountable if it willfully endangered the life of one employee, but not hold it 

fully accountable if it willfully endangered the lives of all of its employees on the graveyard shift.    For this reason, 

Delgado rejected specificity, finding instead that “foreseeable consequences” and “utter disregard” suffice for tort 

liability.  Compare, Johnson Controls, 115 N.M. at 121, 847 P.2d at 766, with Delgado, at ¶ 25.   

The fact that the willfulness test does not require specificity is further confirmed because a “specificity 

prong” is not considered before denying workers benefits under the Act based on their own misconduct.  Take for 

example, accidents predicated on the worker’s intoxication.  It cannot be said that when a worker gets drunk, he 

intends to harm anyone, much less himself, but his “generalized” willful intent to engage in risky behavior suffices 

to render any resulting injury outside of the Workers’ Compensation Act.  If specificity is not required to remove 

workers from the benefit of the Act, it cannot be used to protect employers from suit in tort.  The Court of Appeals 

“specificity” prong is at odds with the Delgado decision.  Where a Court of Appeals decision is at odds with a 
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Supreme Court decision, this Court must follow the Supreme Court precedent, which is found in Delgado and 

Deibler.  Martinez v. City of Las Vegas, supra.   

CONCLUSION 

Resolving all reasonable inferences in favor of the Plaintiff, this Court should conclude upon the present 

factual record that Plaintiff’s evidence (even without the aid of discovery from defendants) more than meets the 

willfulness standard in Delgado and UJI 13-413.    Based on this record, the Court should not only deny defendant 

Allsup’s motion for summary judgment, but find that the plaintiff has made a prima facie showing of willfulness 

sufficient not only to meet the Delgado test, but to seek punitive damages at trial.   

If the Court accepts and believes the Austin recommendation from the Court of Appeals has somehow 

changed the Delgado test into one which requires egregiousness and specificity, the Court should conclude that, 

based on the factual record, there are genuine issues of material fact to support both of those issues.    Chief Knott’s 

testimony about his reaction to Elizabeth’s death after Allsup’s rejected his warning that one of it’s clerks was going 

to be killed, is but one piece of evidence that establishes egregiousness:   “After learning...that she was abducted and 

raped....I was furious...my first thought was...’this is outrageous’”  Ex. 10, p. 43.      

In addition, the motion should be denied based on the outrageous nature of Allsup’s conduct in choosing to 

enrich itself rather than invest any effort, energy, technology, or money toward making its stores safe, despite 

countless sources of warning of impending life threatening danger.   As stated in 1995 to Allsup’s by the employees 

of the Tucumcari Allsup’s where Elizabeth Williams was shot dead in the cooler: 

 “Nothing has been done to change policy or make the stores safer since this 
incident.” 
 
“We are having a real concern over how much respect does this company have 
for the safety and lives of it’s employees.” 
 
“We are concerned because we do not want to see more young children be left 
without a parent or a person to lose their life before they can become parents.  Is 
the DOLLAR more important than a life.” 
 
“We would like to think that the company cares about us enough to give us 
some added security.  How many more people must go through a robbery or 
death to make it clear that the graveyard is a dangerous shift and getting more 
dangerous all the time.” 
 
“The Police asked why we didn’t have video cameras and all that could be said 
is “We don’t know.”  “We guess we are not important enough to the owners or 
the company.” 
 

1/4/95 letter to NM OSHA and Allsup’s from co-workers of slain clerk, Elizabeth Williams. 
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By January, 2002, Allsup’s had still done nothing.  The facts more than exemplify Allsup’s utter disregard 

for its minimum wage employees’ welfare.  The only conclusion -- the only reasonable inference to be drawn from 

the totality of the thus available facts and a conclusion that could easily be reached by a reasonable jury – is that 

Allsup’s egregiously and willfully chose to let its clerks die, rather then make even minimal efforts to make its 

workplace safe. 

If the Court finds that a specificity requirement exists, the plaintiff has also met that requirement by 

submission of evidence from brutalized clerks, an Allsup’s area manager, an Allsup’s robber and Chief Knott 

showing Allsup’s knowledge of specific danger of rape, robbery and homicide to women clerks forced to work 

alone on the graveyard shift, without any security, in Hobbs, New Mexico.      

Although Allsup’s motion presented no facts to defend its egregious conduct, if the Court believes there is 

insufficient evidence to rule one way or the other on this motion, then it must deny the motion as premature and, 

pursuant to the Rule 56(f) affidavit of plaintiff’s counsel (filed in response to the motion to Stay Discovery), allow 

discovery to be completed on the issue of Allsup’s intent.    

It is improper for any Court to narrow the application of Delgado where the Delgado Court itself, did not 

intend that result: 

To the extent that this case reflects and adverse development for employers, we remind 
Respondents that workers, whose families may depend for livelihood on the compensation 
received under the Act, have consistently been, and will continue to be, deprived compensation 
under the same standard we now apply to employers.  We also note that under the test presently 
adopted, employers may avert tort liability by simply refraining from intentionally or willfully 
injuring workers.  Finally, we seriously doubt that employers are willfully injuring their workers 
with such frequency that the consequence of our decision to expose such employers to tort liability 
will be to “wreak havoc” with the workers’ compensation system.  The greater the impact this 
opinion has on the workers’ compensation system, the more profound will have been its 
need. 

- New Mexico Supreme Court, Delgado v. Phelps Dodge Chino, Inc., 2001 
NMSC 34, Delgado, at ¶ 31 (emphasis added). 
 

 The willful acts of Allsup’s in bringing about the death of Elizabeth Garcia are exactly the types of 

employer misconduct that Delgado sought to deter.  This case must proceed to a jury. 
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