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FIRST JUDICIAL DISTRICT COURT          
COUNTY OF SANTA FE 
STATE OF NEW MEXICO 
 
MARY ANN McCONNELL, as personal representative  
of the Estate of Elizabeth Garcia, deceased, and as next  
friend of XAVIER MENDOZA, a minor, JEROME  
MENDOZA, a minor, and CENE MENDOZA, a minor, 
     

Plaintiffs, 
 
v.         No. CV-200500045 
 
ALLSUP’S CONVENIENCE STORES, INC., 
A New Mexico Corporation. 
    Defendant. 
 

ALBERICO MOTION AND REQUEST FOR AN EVIDENTIARY 
 HEARING TO EXCLUDE TESTIMONY OF ALLSUP’S “EXPERT” GREGG McCRARY 

  
The family of Elizabeth Garcia, through attorneys MCML, P.A., pursuant to New Mexico 

Rules of Evidence 11-403, 11-406, 11-702, 11-703 and the due process clause of the New Mexico 

constitution, moves to exclude all testimony by the Allsup’s “profiler” Gregg McCrary because:  

1.) Mr. McCrary has no specialized knowledge or training as a forensic psychologist 
which would allow him to testify about the mind or motivations of a known killer, 
Paul Lovett;   

 
2.) Even if Mr. McCrary was qualified to testify as a forensic psychologist, he could not 

legitimately provide opinions about the mind or motivations of the known killer 
without interviewing and assessing Paul Lovett or, at the very least, reviewing 
another psychologist’s interview with Mr. Lovett which gave a true statement about 
what occurred during the killing of Elizabeth Garcia;  

 
3.) Mr. McCrary’s opinions, given without the appropriate training and without 

reviewing the kind of information usually relied upon by experts in the field of 
forensic psychology are no more valid or reliable than the testimony of a psychic 
(NM Rule of Evidence 11-703); and  

   
4.) Mr. McCrary’s non-scientific and inaccurate speculation will not assist the trier of 

fact to understand the evidence or determine a fact in issue, but will confuse and 
mislead the jurors about the true facts in the case.  NM Rule of Evidence 11-702.   
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INTRODUCTION AND FACTUAL BACKGROUND 
 

Profiler Testimony about a Known Killer is Inherently Unreliable 

Although criminal profilers, like psychics, make for good fictional television shows, there is 

little, if any, scientific basis for their guesses about the characteristics of an unknown suspect.  The 

flim-flam of the profiler “opinion” was exposed in a November 12, 2007 article by Malcolm 

Gladwell in The New Yorker.    See “Dangerous Minds” article, Ex. A.    The article reveals the 

following:  

1. profiler “predictions” are most like those of psychics in using the following scam 
techniques, among others: 

 
A. Making many general predictions about the subject (e.g., single, loner, left-

handed, moustache, highly educated), then, when the actual subject is 
captured, taking credit for those that are correct and ignoring the majority of 
the predictions that are incorrect (a technique called the Barnum Statement); 

  
B. The Rainbow Ruse – a statement which credits the subject with a personality 

trait and its opposite (e.g., he can be quiet, but speak up for himself when 
needed);  

 
C. The Jacques Statement – making a prediction based on the statistical 

information about the kinds of people who usually commit a crime (e.g., 
young males between the ages of 18-30); and  

 
D. The Fuzzy Fact – making an assertion so general that it leaves plenty of scope 

to be developed into something more specific (e.g., “I see a connection with a 
warm place”).             

 
2. A survey in the mid-nineties by the British Home Office, which analyzed 184 crimes to 

determine that the profiles provided in those cases led to the arrest of a criminal only 
2.7% (5 total) of the time.  The problem for the investigators was which of the profilers 
conjectures to believe – that the man stuttered? that he was 30 years old? Or to just throw 
up their hands in frustration.    

 
3. Several scientific studies which dispute the accuracy of profiler predictions, which were 

conducted by a group of psychologists, led by Laurence Allison, at the University of 
Liverpool, which show:  
 

A. When a group of experienced law enforcement officers are presented with the 
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unverifiable, vague, and contradictory predictions of a profiler, they find them 
highly accurate when compared with the actual verified killer, but also find 
them highly accurate when the traits are described as exactly the opposite of 
the actual killer; 

  
B. There is no scientific basis or support for the F.B.I. profiler’s delineation of 

“organized” vs. “disorganized” traits in predicting what kind of person a serial 
killer will be.  In fact, most crimes are almost always a mixture of different 
kinds of human behavior; 

 
4. The majority of predictions by well-known FBI “profilers” on famous cases, including 

the team of profilers who came up with a series of guesses for the recently captured BTK 
(Bind, Torture, Kill) serial murderer are flat wrong.   Id. 

 
The problem with the testimony of “profilers,” like the testimony of psychics or tarot card 

readers, is that despite the lack of scientific or solid basis for their opinions, some jurors want to and 

find comfort in believing there are those who can lay hands on the crime scene and predict 

unknowable things about the killer.   More worrisome is that the series of psychic tricks and 

techniques described in Mr. Gladwell’s article, “…when put together in skillful combination, can 

convince even the most skeptical observer that he or she is in the presence of real insight.”   Id. p. 8. 

   Speculative Profiler Testimony Should be Excluded or Withdrawn 

Because of the speculative, unreliable nature of a profiler’s opinion, plaintiff’s counsel is not 

aware of any New Mexico courtroom in which a profiler has been allowed to testify as an expert in 

either a civil or criminal case.    New Mexico’s Chief Medical Examiner, forensic pathologist Dr. 

Ross Zumwalt, knows of no New Mexico case in which a profiler’s predictions have assisted in the 

apprehension or prosecution of any suspect.    An independent public employee, hired by neither side 

in this case, Dr. Zumwalt is available to testify at an evidentiary hearing about the lack of scientific 

or technical basis for profiler testimony.   

In addition to the failure of profilers to ever solve a crime in New Mexico, the testimony of 

Allsup’s expert, “profiler” Gregg McCrary, has been excluded or withdrawn in cases in other states. 
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 When asked whether his testimony about motive or what was in the mind of a person had ever been 

limited by a court, Mr. McCrary mentioned only one case, when in fact, his testimony on motive or 

state of mind has been regularly limited, excluded or withdrawn.            

Mr. McCrary’s testimony about the motive of an accused killer (the same type of testimony 

he attempts to offer here) was specifically excluded by the trial court after a Daubert hearing. State 

of Tennessee v. William Stevens,  2001 Tenn. Crim. App. LEXIS 398, *47.  The appellate court 

upheld the trial court’s exclusion of Mr. McCrary’s profiling testimony because it did not comply 

with Tennessee Rule of Evidence 702, “in terms of substantially assisting the trier of fact because 

there is no trustworthiness or reliability.”   Id.     In a second case, the Ohio Court of Appeals held 

that it was improper for the trial court to permit profiler McCrary to testify about motive and how he 

thought the crime occurred as such testimony invaded the jury’s province.   State v. Garcia, 2002 

Ohio 4179 (Ohio App. 8 dist 2002) LEXIS 4362 **19-20.  See Ex. B, Doughten Aff.   As in this 

case, one of the issues raised by Ohio defense counsel was Mr. McCrary’s failure to reveal other 

cases (including the Stevens case cited above) in which his testimony had been excluded or limited 

on Daubert grounds.    

In addition to the reported cases listed above, after a Daubert hearing on February 17, 2005, 

in a federal criminal prosecution, Mr. McCrary was not allowed to testify as an expert witness 

because the trial judge found his criminal profiling testimony about motivation and psychological 

make up did not meet the Daubert standards and would not assist the jury.  U.S. v. O’Brian Cleary 

Smith, Crim. No. 04-20054, United States District Court, Western District of Tennessee.     In 

March, 2000, Mr. McCrary’s expert testimony was limited on Daubert grounds in the case of Estate 

of Sam Sheppard v. State of Ohio, Cuyohoga County App. No. CV 96- 312322 (case filed July 24, 

1996).  After a Daubert hearing, Mr. McCrary was not allowed to testify about motive or his opinion 



 
 5 

about whether Mr. Sheppard committed the crime.  Mr. McCrary was also withdrawn as an expert 

witness by defense counsel after his deposition was taken on Sept. 11, 2000 and before the Daubert 

hearing in Cynthia Murphy v. Durham & Associates, Inc., Cir. Ct. of Jefferson County, Alabama, 

CV 98-6115.  

 

Mr. McCrary’s Opinions are Unreliable and Inconsistent with the Evidence in the Case 

The opinions which Mr. McCrary intends to give in this case are even more tenuous than the 

testimony which was excluded or withdrawn in the cases found and cited above.  Based only on his 

background as an ex-FBI agent “associated” with the profiling unit, Mr. McCrary purports to be able 

to give an astounding series of opinions that are contrary to the actual evidence in the case, as 

follows:  

A. Without ever interviewing the actual convicted killer, Paul Lovett, or reviewing an 
accurate account from him of what occurred1 the night he killed Elizabeth Garcia,  
McCrary claims to be able to testify about what was in Paul Lovett’s mind when he 
went to the Allsup’s.  This includes the opinions on the following page: 

 
 
 
 
  

 
 

McCrary Opinion Contrary Evidence in Case 
Paul Lovett knew and had met/seen Liz 
Garcia 
McCrary Dep., p. 106 

No witness in the underlying criminal case or in Liz 
Garcia’s family will testify that Lovett knew or had met Liz 
Garcia.  To the contrary, Liz’s friends and family believe he 
did not know her and had never met her.    
Mr. McCrary testified:  “I have no evidence that she knew 

                                                
1 Paul Lovett did not testify at trial and has not given any statement post-conviction.   In the early phases of the 
investigation into the murder of his one time girlfriend and fellow methamphetamine user Patty Simon, Lovett gave 
a statement to the police in which he claimed another man had killed Elizabeth Garcia, then called him and asked for 
a sample of his semen that he could use to throw police off his trail.  Lovett claims he gave the man his semen to 
plant on Elizabeth Garcia.   Everyone, including Gregg McCrary, acknowledges that this statement was false.      
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him.  I have no evidence that she did not know him.  I have 
no evidence one way or the other.”   Ex. C, McCrary Dep., 
p. 185. 

Paul Lovett was obsessed with Liz Garcia 
and was following or stalking her.  Id. 

There is no witness, testimony or evidence that Liz Garcia 
was being followed or stalked by anyone or that anyone had 
been seen sitting outside her house, at any of her work 
locations or anywhere else. 

Paul Lovett knew Liz Garcia was working 
at Allsup’s store 146 on the Lovington 
Highway on Jan. 16, 2002. 

Liz Garcia only applied for and accepted the Allsup’s job in 
the week before her death.  She had been trained for 2 days 
during the day at another location - Allsup’s store #145.  
She was assigned to work alone on the graveyard shift at 
store #146 for the first time the night before she was killed.  
None of her friends knew she was working at the Allsup’s 
and there is no evidence, Paul Lovett, a stranger to her, 
knew about her new job or where she was working.   
McCrary has no evidence to the contrary.  Ex. C, McCrary 
Dep., p. 110 

Because of his obsession with Liz Garcia, 
Paul Lovett did not go to the Allsup’s to rob 
the store to get money for his 
methamphetamine addiction, but instead, 
went there with the specific goal of raping 
and killing Liz.   

One of Liz Garcia’s last acts within the Allsup’s store was 
to push the “No Sale” button on the cash register at 2:24 
a.m. (the Allsup’s protocol when you are being robbed).   
The cash register drawer was found open with all cash ($12) 
missing from the drawer.     

 
B. On the sole basis of the opinions about what was in Paul Lovett’s mind before and 

during the crime, this was an undeterrable, unforeseeable, victim-targeted crime and 
no security policy, practice, training, procedures or device by Allsup’s could have 
prevented this particular crime.   Ex. C, McCrary Dep., p. 146.  

 
Mr. McCrary’s opinions not only fly in the face of the evidence in the case, but are directly 

contradicted by Allsup’s other expert, Merlyn Moore, Ph.D, a former Naval Security and 

Intelligence officer and professor of criminal justice, who testified: 

 “Was his intent, when he came in there, to basically abduct her and then take her out of the 
store?  Again, nobody really knows.”   Moore Dep., p. 135, lines 8-10.   
 

Mr. McCrary is not Qualified as a Forensic Psychologist 

All of Mr. McCrary’s opinions are not the typical “profiler” opinions, in which the profiler 

comes up with guesses about an unknown subject.  Instead, Mr. McCrary attempts to conclusively 
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create a psychological profile of the motivations and actions of a known killer, Paul Lovett.   Even if 

Mr. McCrary could somehow establish scientific reliability for profiler opinions, he does not have 

the expertise to provide this type of testimony, which is properly the purview of a forensic 

psychologist.             

Mr. McCrary is apparently aware of his lack of qualifications to give an opinion about the 

psychology of a known subject, as he misrepresents those qualifications in the resume he provided in 

this case.  In his resume, he misrepresents his 1992 degree from Marymount College as a “Master of 

Arts in Psychology.”    In fact, Mr. McCrary’s degree was one in “psychological services” from the 

school of education at Marymount University.   This degree qualifies the recipient as a guidance 

counselor rather than a psychologist and is a bachelor of arts, not sciences.   Ex. D, Marymount 

University description of psychological services degree program.   Far from possessing the 

credentials or training of a forensic psychologist, Mr. McCrary’s degree – at best – qualifies him to 

serve as a school counselor.  The misrepresentation in Mr. McCrary’s resume is not an innocent 

error.   Until approximately 2000, Mr. McCrary’s resume correctly identified his Marymount degree 

as one in “Psychological Services.”   Ex. E.    The change in the description in his resume occurred 

after 1999, when Marymount University initiated a graduate degree program in forensic psychology 

which was one of only five in the world.  See, Ex. F (Marymount U magazine explaining the 

forensic psychology program).  After that program was established, even though he had not attended 

the new forensic psychology graduate program, Mr. McCrary changed his resume to incorrectly 

indicate that his degree from Marymount was a “Masters of Arts in Psychology.”    The change in 

the description is a blatant attempt to claim Mr. McCrary is the recipient of a specialized education 

and training he did not receive.  Mr. McCrary knows well this distinction as it has been raised 

against him in other cases, including the 2005 case of State v. O.C. Smith in which he was withdrawn 
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as an expert after this deliberate misrepresentation on his CV was exposed.     

Mr. McCrary Has Not Followed the Standards for Forensic Psychologists 

In addition to not being qualified as a forensic psychologist, Mr. McCrary has not followed 

any of the protocols or standards required for a forensic psychologist to give an opinion about the 

motivations of a subject.      

The American Psychological Association, the governing body for all psychologists, including 

forensic psychologists, does not permit its members to give an opinion about the mental state of a 

particular patient/subject, unless and until the psychologist has personally interviewed and assessed 

the subject and obtained truthful information about the crime or event or has reviewed the interview 

and testing of another psychologist.  Ex. G, American Psychological Association, “Ethical Principles 

of Psychologists and Code of Conduct.  American Psychologist, 47, 1597-1611 (2002).    As 

indicated in the Code of Conduct, this requirement is designed to ensure the accuracy of the 

testimony of any forensic psychologist about the motivations or state of mind of a subject.        

In this case, Mr. McCrary is not qualified to perform and has not done any psychological 

interview or testing of Paul Lovett.  There is no such interview or testing to review and the only 

police statement taken of Mr. Lovett at the beginning of the investigation is obviously a false 

statement of what occurred designed to throw the police off his trail.    Without a truthful statement 

of what occurred, even a qualified forensic psychologist would not be allowed by his/her own 

protocols to give the kinds of state of mind opinions the unqualified Mr. McCrary attempts in this 

case.            

The unreliability of Mr. McCrary’s proposed testimony about the state of mind of Paul 

Lovett is clarified by the fact that the ex-FBI agents who market themselves as profiler experts 

have no standards, ethics or protocols like forensic psychologists which would ensure the 
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accuracy or reliability of their testimony.   

Based on all the reasons discussed above, Mr. McCrary’s proposed testimony is so 

lacking in any indicia of standards, process or reliability that it must not come before a jury.  

This trial court serves as gatekeeper, charged with barring unreliable, self-serving speculation 

masquerading as expert opinion.  As further demonstrated below, Mr. McCrary’s “expert 

opinions” would not survive intellectual scrutiny, much less the Alberico reliability standard 

administered by this court of law.  His testimony must be excluded.     

ARGUMENT 

It is a cornerstone of common law trial practice that witnesses are limited to testifying 

only to those matters within their personal knowledge because, except in very limited 

circumstances, opinion testimony is considered intrinsically unreliable.  An exception to this rule 

is made for qualified expert witnesses because the court serves as a gatekeeper to ensure in 

advance that the expert is uniquely qualified to give the proffered opinions, that methodology 

utilized to derive the opinion and the resulting opinion are valid and reliable, and that testimony  

provides a service to the jurors that is beyond their capacity to perform themselves.  See, UJI 13-

213; State v. Alberico, 116 N.M. 156, 861 P.2d 192 (1993); Daubert v. Merrell Dow 

Pharmaceuticals, Inc., 509 US 57, 113 S.Ct. 2786, 2796, 125 L.Ed.2d 469 (1993). 

Although some professions may be qualified as non-scientific experts based on 

experience and training and thus avoid the “scientific” part of the Daubert/Alberico analysis 

(peer review, can the theory be tested, rate of error, etc.), the court still has the obligation to: 

1. Ensure the expert is actually qualified in the field in which he/she will give an 
opinion;  

  
2. Analyze the reliability of the proposed testimony;  and  
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3. Make sure it will assist the jury as required by Rule of Evidence 11-702.   State v. 
Torres, 1999 NMSC 10, 1999 LEXIS 55, 127 NM 20, 976 P.2d 20. 

 
If the testimony fails any of those respects, the trial court may exclude the testimony.   Id.   

Mr. McCrary is not qualified to give the opinions he attempts in this case, his testimony 

is not reliable and it will mislead rather than assist the jury.  For all those reasons, his testimony 

should be excluded at trial.  

I. PROFILER MCCRARY IS NOT QUALIFIED TO RENDER OPINIONS 
ABOUT THE STATE OF MIND OF KNOWN OFFENDER PAUL 
LOVETT AND HIS TESTIMONY MUST BE EXCLUDED 

 
Under New Mexico law, it is not enough for an expert to say they have training and 

experience, if that training and experience is not sufficient to give an opinion on the area in 

which they are called to testify.   Torres, supra. at *37.    In Torres, the Supreme Court did not 

allow a police officer who had been trained in how to administer an HGN test to testify about the 

scientific reliability of the test when he did not have the qualifications as a researcher or scientist 

to give an opinion about how or why the test worked.  Id.   Likewise, ex-FBI agent McCrary is 

not the right expert to testify about the psychological motivations of a known offender. 

Nothing in Mr. McCrary’s education background, time as a former FBI agent or his 

“association” with the profiling unit of the FBI in the few years before he retired makes him 

qualified as a forensic psychologist – the kind and level of expert needed to give opinions about 

the state of mind of a known offender. Unlike self-described “profilers,” forensic psychologists 

have a strict set of standards to ensure the accuracy of their testimony about the mind and 

motivations of a particular person.  See Ex. G, above.   Those standards require an interview and 

testing of the subject before rendering any opinion about his mental state, his motivations or why 

a crime occurred.   Id.    
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Contrast the professional standards of forensic psychologists with Mr. McCrary, who has 

performed no interview or testing of Paul Lovett or reviewed such an interview or testing by a 

forensic psychologist.  Despite the lack of an interview, Mr. McCrary claims the ability to look 

at the facts of the case and testify about why Paul Lovett went to the Allsup’s, what was in his 

mind when he went there and the motivation for this crime – all things a fully trained and 

licensed forensic psychologist could not do without an interview and testing.   It is completely 

improper to allow an ex-law enforcement officer without even a degree in psychology – a 

deficiency which Mr. McCrary has tried to cover by falsifying his resume - speculate to the jury 

about what was in the mind of a known offender.       Mr. McCrary is not qualified by education, 

experience or training to testify as an expert about the mind, motivations or deterability of Paul 

Lovett and his testimony on those issues should be excluded at trial.     

II. THE KIND OF VOODOO “PROFILER” TESTIMONY BEING OFFERED 
BY MR. MCCRARY IS NOT RELIABLE AND IS CONTRADICTED BY 
THE ACTUAL EVIDENCE IN THE CASE 

 
When considering whether to exclude the testimony of a particular kind of expert, the 

tiral court must determine whether the scientific procedure which supports the testimony is based 

on a well-recognized scientific principle or discovery and whether it is capable of supporting 

opinions based upon a reasonable probability rather than conjecture. Alberico, 116 N.M. at 

177, citing State v. Martin, 101 N.M. 595, 606, 686 P.2d 937, 948 (1984)(emphasis added).  

Alberico states that overwhelming criteria is the “validity and the soundness” of the process 

and opinion.  Id. at 167(emphasis added).      

The testimony of profilers like Mr. McCrary about the motivation of known killers or 

“deterability” is neither valid or sound and has never been allowed in any New Mexico court of 

which plaintiffs are aware.    According to Chief Medical Examiner Dr. Ross Zumwalt, 
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“profiling” opinions, like those of psychics, have never been used to solve a crime in this state.  

With good reason, “profiling” testimony is routinely rejected in the courts of other 

jurisdictions.  See State v. Ohio, supra, Ex. H, State v. Garcia, 2002 Ohio 4179 (Ohio App. 8 dist 

2002), WL 187453.   The field of profiling is historically suspect and almost exclusively limited 

to application as an investigatory tool, not to establish facts in court proceedings.  See, Ex. H, 

State v. Ohio, 1988 Ohio App. LEXIS 3811, at 9 (profiling may be a reliable investigative tool 

but little indication that reliable for evidence purposes).   Critics of “profiling” are many and it is 

commonly described as a pseudo-science, with profilers being compared to psychics.  Ex. A., 

supra., Gladwell, Malcolm, “ Dangerous Minds – Criminal profiling made easy” – New Yorker 

Nov. 12, 2007.  According to one study of profiling, it has a success rate of just 2.7%.  Id.    

In State of Ohio v. Haynes, a conviction was overturned based on the improper inclusion 

of testimony by a profiler (one who, unlike Mr. McCrary, actually possessed psychology 

credentials), who testified about the defendant’s motive based on the evidence of “anger” 

stemming from the manner of the wounds.  In reversing the trial court’s decision to admit this 

testimony, the Ohio Court of Appeals determined:   

1) the main points of the profiler were “well within the understanding of the 
average juror” and therefore did not “assist the trier of fact” (at 10);  

 
2) the testimony was prejudicial in that it tended to “sensationalize” the facts and 

issues (at 11); 
 

3) the testimony improperly invaded the province of the jury (at 11);  
 

4) the testimony was improper (404)(A)(1) character evidence (at 13); and 
 

5) the testimony relied on inadmissible hearsay thus was excludable under Rule 
703 (at 16). Id. 

 
  
In State v. Garcia, supra, the Court determined that the admission of the profiling 
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testimony of Allsup’s proposed expert, Gregg McCrary  about the defendant’s motive in an arson 

case was improper and invaded the jury’s province.  State v. Garcia, at 63.   Mr. McCrary’s 

profiling testimony about the motivations of criminals has been excluded again and again by 

courts across this country.   See cites and descriptions of cases, supra., pp. 4-5.    

Not only is the testimony of profilers generally unreliable but, in this case, it is 

demonstrably false and contradicted by the actual evidence in the case.   See, chart, supra., pp.  

4-5.    In this case, Mr. McCrary seems to have come up with his conclusions based on a theory 

that would help the Allsup’s avoid liability, and then, when he couldn’t find actual facts or 

evidence to support those theories, just made up unproved and unsupported facts and 

assumptions.   For example, when asked about the lack of any evidence that Paul Lovett ever 

knew or met Elizabeth Garcia before he killed her, Mr. McCrary testifies that he must have 

known her because he knew Patty Simon, the second woman that he killed 1 ½ years later.   Ex. 

C, McCrary dep., p. 109, 114-115 .   In trying to support why he believes Lovett knew Liz Mr. 

McCrary engages in unsupported circular reasoning and resolves that Lovett knew Liz because 

he knew Simon.  Far from scientific, this is non-sensical.   

If not offered through an “expert,” these facts would be inadmissible as “habit evidence” 

under Rule of Evidence 406.  McCrary concludes that 1) because Paul Lovett stabbed both Patty 

Simon and Liz Garcia multiple times, and 2) because Lovett knew Patty Simon, that 3) he 

therefore must also have known Liz Garcia.   At its core, this reasoning is the equivalent of 

stating that it was Paul Lovett’s habit to only stab women multiple times when he knew them.  

Not only are 2 events insufficient to establish a habit or pattern, but Mr. McCrary is trying to 

prove that in the Garcia killing, Lovett acted in conformance with behavior displayed at a later 

date (in the Simon murder).  This is “habit” evidence, similar to arguing that someone ran a stop 
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sign on date x, because it that person on one occasion afterwards, ran a different stop sign.    

Another example of Mr. McCrary giving an opinion that contradicts the actual evidence, 

is:   when confronted with the fact that, in order to validate his theory of obsession, stalking and 

coming to the store specifically to kill Liz, Mr. McCrary would have to have some evidence that 

this stranger, Paul Lovett, knew Liz was working at the Allsups, Mr. McCrary acknowledges he 

has no such evidence, but maintains his theory anyway.  Id., at 110, 154.  Even if Paul Lovett 

told him he did not know Liz and went to the Allsups to commit a robbery, Mr. McCrary says he 

would not abandon his own theory that she was a targeted victim. Id. at 193-194.  Mr. McCrary’s 

unfounded and speculative opinions are not just unreliable, they are incorrect and misleading.  

Because it is no more reliable than the unscientific predictions or guesses of psychics and 

seers, the testimony of profiler Gregg McCrary about things he cannot know, must be excluded 

at trial. 

   

III. THE TESTIMONY OF PROFILER MCCRARY MUST BE EXCLUDED 
BECAUSE IT WILL NOT ASSIST THE TRIERS OF FACT, BUT WILL 
MISLEAD THEM  

  
New Mexico’s Rule of Evidence, SCRA 1986, 11-702 instructs that the court should only 

allow expert testimony in the following circumstance:  

If scientific, technical or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in issue, a witness qualified 
as an expert by knowledge, skill, experience, training or education may testify 
thereto in the form of an opinion or otherwise.  (emphasis added)  
 
It is within the province and sound discretion of the trial court to allow or deny proposed 

expert testimony, but the Court of Appeals will not “rubber stamp” the trial judge’s decision.  

State v. Alberico, 116 N.M. 156, at 169, 171.  It is an abuse of discretion to allow improper 
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expert testimony when it is against the logic and effect of the facts and circumstances before the 

court.  Alberico at 171 ( citation omitted). 

Where money is found missing from the register, the jury does not need an expert to 

make a reasonable inference that Paul Lovett arrived at store #146 on January 16, 2002 to rob the 

store.  Such an inference is supported by the conclusion of the Hobbs Police Department that,  

following its own 6-year investigation into the death of Liz Garcia, this murder was a crime of 

opportunity stemming from that robbery.   At trial, Allsup’s may present any facts and evidence 

contrary to these inferences.     

However, in the absence of any evidence to suggest that Paul Lovett knew Liz Garcia, 

knew she was working at the Allsups, or came there to rape her rather than take the money that 

was found missing from the register, Allsup’s should not be allowed to hire an expert to make up 

those facts and try to create a closing argument for them.    Such misleading testimony, offered 

under the guise of an expert opinion from an ex-FBI agent “profiler” cannot and should not be 

allowed.   To do so would mislead the jury and deny Liz Garcia’s family procedural due process. 

This court should be especially concerned about permitting unreliable evidence to be 

presented by a supposed “expert” due to the aura of infallibility that jurors may afford a witness 

that is court certified to possess expertise.  Secondarily, as an expert, Mr. McCrary may be 

allowed to testify about hearsay evidence that would otherwise be inadmissible at trial.  Evidence 

attempting to inaccurately tie Lovett to Liz through Lovett’s association with Patty Simon, his 

sometime girlfriend and fellow methamphetamine user, is improper coming even from fact 

witnesses, but is especially prejudicial out of the mouth of a purported “expert.  Where the 

probative value is outweighed by the prejudicial effect, it is properly excluded.  Alberico, supra.  

at 169.    
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Mr. McCrary’s testimony should be excluded because it will not assist the trier of fact, 

but will mislead the jury.   

CONCLUSION 

 Allsup’s expert, profiler McCrary, is not qualified to testify about the forensic 

psychology  

of known killer Paul Lovett, his testimony is not reliable and, rather than assist the trier of fact, 

will mislead the jury.   For all those reasons, this court should exclude his testimony at trial.  
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