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INTRODUCTION 

 
  seeks to admit several documents pertaining to ’s 

relatives into evidence. Three of the documents – an Alameda County death 

certificate, Alameda County coroner’s report, and Alameda County autopsy report 

– pertain to the 1982 suicide of , a nephew of . 

Ex. 1 and 2. The coroner’s report includes a number of third party statements. For 

example, it states that ’s “brother stated that the family had received a 

letter from the decedent stating that he was going to take his life.” Ex. 1.  The 
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autopsy report consists of five detailed pages describing the anatomy of ’s 

dead body, including the particulars of his self-inflicted gunshot wound.  Id.  

Two other documents – an Iowa state medical examiner’s report and a Des 

Moines Police supplemental report – pertain to the 1991 suicide of  

 – also a nephew of , and the brother of . Ex. 3 

and 4.  The documents contain a significant amount of information attributed to 

, ’s psychologist. Among the information attributed to  

 were statements that  “had a long history of depression,” “was 

despondent” the night before he died, and that he “was depressed and was to be 

going to VA Hospital in Knoxville for treatment.”  Id.  The police report also 

contained a poorly photographed copy of a purported suicide note.  Id.  

The final document is an undated Wright County Sheriff’s Office incident 

detail report. Ex. 5.  It is unclear who created the report or to what the report 

generally pertains.  Id.  It consists entirely of a narrative remark – apparently the 

paraphrased words of  – stating in part that “pr hasnt spoke to brother 

in years, believes he may have sold above house and at the neighbors.”  Id.   

presumably intends to use this document to prove the truth of this third party 

statement regarding the alleged lack of communication between  and 

his brother, . 
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All of these documents have limited probative value to the issues in this case. 

Furthermore, the documents, together with many third party statements they 

contain, include hearsay and double hearsay. Because the documents and much of 

their content do not satisfy recognized hearsay exceptions, they should be 

excluded. The documents were also produced late, well after discovery closed. 

Finally, admitting the documents would unfairly prejudice the jury against the 

s. For these reasons, they should be excluded.  

ARGUMENT 

I. The Documents Constitute Inadmissible Hearsay. 

Each of the documents constitutes hearsay. Rule 801(c) of the Federal Rules 

of Evidence defines hearsay as a statement that “(1) the declarant does not make 

while testifying at the current trial or hearing; and (2) a party offers in evidence to 

prove the truth of the matter asserted in the statement.” Because each of the 

documents was created out of court and because  will offer them to prove the 

truth of their contents, they constitute classic hearsay. 

That police reports and similar documents constitute hearsay is well-

recognized. In Stillings v. United States, No. 8:10-cv-1943-T-24EAJ, 2011 U.S. 

Dist. LEXIS 37087, at *6 (M.D. Fla. 2011), for instance, the court observed that “a 

police report is hearsay and not normally admissible.” In United States v. Taylor, 

462 F.3d 1023 (8th Cir. 2006), the court considered the admissibility of a police 
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report that also contained what a citizen had told police. The court noted that “the 

report itself, and what the citizen told police” both constituted hearsay. Id. at 1026. 

See also Pancho v. Enterprise Rent-a-Car Co., 572 F. Supp. 2d 341, 349 (S.D.N.Y. 

2008) (stating that a police report is hearsay and not admissible). Accordingly, 

these documents are admissible only if they fall within a recognized hearsay 

exception.  

A. The Documents are not Admissible as Public Records. 

Under Rule 803(8) of the Federal Rules of Evidence, a record or statement of 

a public office is admissible, despite its hearsay content, if “(A) it sets out . . . in a 

civil case . . . factual findings from a legally authorized investigation; and (B) 

neither the source of information nor other circumstances indicate a lack of 

trustworthiness.” Fed. R. Evid. 803(8). 

Documents that do not contain factual findings or conclusions resulting from 

an investigation are inadmissible. In United States v. Taylor, 462 F.3d 1023, 1026 

(8th Cir. 2006), for example, the court refused to admit a police report “because it 

[lacked] ‘factual findings’ from an investigation” and “contained only a recitation 

of the citizen’s statements to the police.” See also Miller v. Field, 35 F.3d 1088, 

1092 (6th Cir. 1994) (holding a police report was inadmissible because it did not 

contain factual findings resulting from an investigation); United States v. D’Anjou, 
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16 F.3d 604, 610 (4th Cir. 1994) (transcripts of police interviews excluded because 

they contained no factual findings or conclusions by the police).  

 has failed to lay any foundation suggesting that any of these reports 

contain factual findings resulting from an investigation. Because  has not 

established that the documents meet this requirement, they cannot be admitted as 

public records. 

Furthermore, at least one document is completely devoid of any factual 

findings. The Wright County Sheriff’s Office incident report consists entirely of 

one paraphrased statement of a third party, allegedly . Courts have 

held that third party statements do not constitute factual findings. Ramrattan v. 

Burger King Corp., 656 F. Supp. 522, 530 (D. Md. 1987). 

Accordingly, this incident report constitutes inadmissible hearsay and should 

be excluded. 

B. The Documents are not Admissible as Business Records. 

For records to be admissible as a “business record” under Rule 803(6), several 

foundational elements must be shown. Rule 803(6)requires a showing that “(A) the 

record was made at or near the time by – or from information transmitted by – 

someone with knowledge; (B) the record was kept in the course of a regularly 

conducted activity of a business, organization, occupation, or calling . . . ; (C) 

making the record was a regular practice of that activity; (D) all these conditions 
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are shown by the testimony of the custodian or another qualified witness, or by a 

certification that complies with Rule 902(11) or (12) or with a statute permitting 

certification; and (E) neither the source of information nor the method or 

circumstances of preparation indicate a lack of trustworthiness.” Fed. R. Evid. 

803(6)(A)-(E). 

 has shown none of these elements. A custodian or other qualified 

witness has not testified to any of these conditions.  

Furthermore, for a record to be admissible as a “business record,” every 

person involved in making the record, including the person supplying the 

information to be recorded, must be “acting routinely, under a duty of accuracy, 

with employer reliance on the result, or in short “in the regular course of 

business.”” Advisory Committee Notes to Rule 803(6). If “the supplier of the 

information does not act in the regular course, an essential link is broken; the 

assurance of accuracy does not extend to the information itself, and the fact that it 

may be recorded with scrupulous accuracy is of no avail.” Id. Courts have 

excluded documents that contain these types of unreliable statements. See Johnson 

v. Lutz, 253 N.Y. 124 (1930) (declining to admit a police report where the 

statements contained therein came from an informant who had no duty to report 

events correctly). 

In several documents, much of the information contained within comes from 
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people with no duty to report information correctly. The Iowa state medical 

examiner’s report and the Des Moines Police supplemental report both reference 

statements of  – ’s psychologist – who spoke to 

authorities under no duty of accuracy. The Alameda County coroner’s report 

contains statements of ’s brother, who spoke under no duty of 

accuracy. And the Wright County sheriff’s report consists entirely of a paraphrased 

statement allegedly made by , who was unquestionably under no duty 

of accuracy. Accordingly, these documents are inadmissible as business records.  

II.  Third Party Statements Contained Within the Documents Constitute 
Inadmissible Double Hearsay. 

In addition to the reports themselves, the third party statements they contain 

also constitute hearsay. The Alameda County coroner’s report references 

statements from ’s brother including that he “stated that the family 

had received a letter from the decedent stating that he was going to take his life.” 

The Iowa state medical examiner’s report and the Des Moines Police supplemental 

report paraphrase several statements from ’s psychologist, conveying 

that  “had a long history of depression,” “was despondent” the night 

before he died, and “was depressed and was to be going to VA Hospital in 

Knoxville for treatment.” The police report also contained a poorly photographed 

copy of ’s suicide note – an out of court statement in its own right. 

Finally, the Wright County Sheriff’s Office incident detail report consists entirely 
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of a paraphrased remark attributed to , that “pr hasnt spoke to brother 

in years, believes he may have sold above house and at the neighbors.” 

These “statements” are hearsay within hearsay and are inadmissible. Courts 

typically do not admit statements made by third parties that are contained within 

other reports. In United States v. Waltthour, 202 Fed. App’x 367, 371 (11th Cir. 

2006), the court stated that “[s]tatements in police reports made by individuals 

other than the reporting officer . . . constitute hearsay upon hearsay, and are 

therefore inadmissible.” In Miller v. Field, 25 F.3d 1088, 1092 (6th Cir. 1994), the 

court explained that “statements of a victim, alleged perpetrator, witness and even 

the prosecutor contained within a police report constitute inadmissible hearsay.” In 

ReliaStar Life Ins. Co. v. Thompson, No. M-07-140, 2008 U.S. Dist. LEXIS 71726 

(S.D. Tex. 2008), the court considered a police report containing a number of 

witness’ statements. The Court ruled that “[t]o the extent these witness statements 

are offered to prove the truth of the matters asserted therein, they are inadmissible 

hearsay within hearsay.” Id. at *18. See also Kubik v. Brown, 979 F. Supp. 539, 

544 (W.D. Mich. 1997) (refusing to admit third party statements in police report 

regarding events and conversations which occurred outside of officer’s presence); 

Vanderpoel v. A-P-A Transport Corp., 1992 U.S. Dist. LEXIS 10032, *2-4 (E.D. 

Pa. 1992) (“In a police report, statements attributed to persons other than the 

reporting officer are generally excluded as hearsay.”). 

Case 2:10-cv-01463-IPJ   Document 107-1    Filed 09/05/12   Page 8 of 15



9 
 

Accordingly, even if some of the parent documents were to meet the 

requirements of a hearsay exception, the double hearsay statements contain within 

would not be admissible. The public records and business records exceptions do 

not convert witness statements into admissible evidence. See e.g. Vanderpoel, 1992 

U.S. Dist. LEXIS 10032 at *2-4 (holding that statements made to an investigating 

officer by a third party under no business duty to report are not admissible under 

the business records exception); United States v. Shiver, 414 F.2d 461 (5th Cir. 

1969) (refusing to admit a police report containing third party statements under the 

business records exception); United States v. Pazsint, 703 F.2d 420, 424 (9th Cir. 

1983) (holding that third party statements contained in accident reports constitute 

inadmissible hearsay and do not fall under the public records exception or business 

records exception).  

Courts have also found that suicide notes incorporated into investigative 

reports constitute inadmissible hearsay within hearsay. In ReliaStar Life Ins. Co. v. 

Thompson, 2008 U.S. Dist. LEXIS 71726 at *18-19, the court considered the 

admissibility of the contents of a suicide note, which had been incorporated into a 

police report. Although the court determined that the report qualified for the public 

records exception, it held that the note – an out of court statement – constituted 

inadmissible hearsay within hearsay. Id. (citing United States v. Angleton, 269 F. 

Supp. 2d 878, 891 (S.D. Tex. 2003) (finding such notes are not excepted from the 
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hearsay rule under either Rule 803 or 804 nor qualify under Rule 807's residual 

hearsay exception)).  

The same logic applies to ’s suicide note, a copy of which 

was attached to the Des Moines Police supplemental report. Whether or not the 

larger report qualifies for a hearsay exception, the contents of the suicide note 

remain hearsay within hearsay and should be excluded. 

III.  The Documents Were Not Properly Disclosed in Discovery. 

Other than ’s death certificate, the documents were never 

disclosed on an expert’s reliance list and these documents were not produced by 

 in the course of discovery in this case.  This is trial by ambush and should 

not be permitted.   

Case Management Order 4 and Federal Rule of Civil Procedure 26(a)(2) 

require parties to produce “the facts or data considered by” the expert in forming 

opinions and “any exhibits that will be used to summarize or support them.” Rule 

26(e) requires that a party must supplement its initial disclosures, answers to 

interrogatories, and requests for production of documents “in a timely manner if 

the party learns that in some material respect the disclosure or response is 

incomplete or incorrect, and if the additional or corrective information has not 

otherwise been made known to the other parties during the discovery process or in 

writing.” Fed. R. Civ. P. 26(e). Under Federal Rule of Civil Procedure 37(c)(1), if 
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a party fails to properly disclose information as required by Rule 26(a) or (e), “the 

party is not allowed to use that information or witness to supply evidence . . . at a 

trial, unless the failure was substantially justified or is harmless.” Fed. R. Civ. P. 

37(c)(1). District courts have “broad discretion to impose sanctions for discovery 

violations.” Bonds v. District of Columbia, 93 F.3d 801, 807 (D.C. Cir. 1996); see 

also Norden v. Samper, 544 F.Supp.2d 43, 49 (D.D.C. 2008) (stating that Rule 

37(c)(1) is a self-executing sanction and that “[t]he overwhelming weight of 

authority is that preclusion is required and mandatory absent some unusual or 

extenuating circumstances -- that is, a ‘substantial justification.’”(quoting Elion v. 

Jackson, No. 05-0992, 2006 U.S. Dist. LEXIS 63854, at *3 (D.D.C. Sept. 8, 

2006))).  

 cannot substantially justify its failure to disclose these newly produced 

documents. ’s experts will certainly rely on these documents.  Many of the 

documents contain print or fax dates in April and May of 2012, suggesting that the 

documents have been available for many months.  has offered no explanation 

as to why it failed to disclose these documents at an earlier date. Accordingly, the 

documents should be excluded. 

IV. The Documents Contain Content that would Prejudice the Jury. 

Rule 403 of the Federal Rules of Evidence authorizes courts to exclude 

evidence “if its probative value is substantially outweighed by a danger of one or 
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more of the following: unfair prejudice, confusing the issues, misleading the jury, 

undue delay, wasting time, or needlessly presenting cumulative evidence.”  

As mentioned above, documents pertaining to the suicides of two of  

’s sister’s children have limited probative bearing on whether  

caused him to take his own life. While a family history of depression or suicide 

may have some relevance to whether  was at risk for depression or 

suicide in general, the probative value of this evidence is severely limited by the 

facts that (1)  and  were not first degree relatives and that (2) we know 

so little about the circumstances surrounding  and ’s suicides. Dr. 

’ report includes a chart of “Factors Associated With an Increased Risk for 

Suicide.” Ex. 6,  Report, p. 6. This chart lists “Family history of suicide 

(particularly in first-degree relatives).”  Id.   and  were not first-degree 

relatives.  Ex. 7,  Depo. at 297-299.  Moreover, experts and other witnesses 

can only speculate as to whether  and ’s suicides were or were not 

more closely related to their father’s family history (a non-blood relative of  

).   

Also, connecting these suicides to  is of limited value here 

because the limited evidence in the record concerning these suicides suggests they 

were situational and unique.  was a homosexual who had been afraid to 

come out and afraid of how is father would react to his sexual orientation. Ex. 8, 
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 Dep. at 65:24-66:6.  “was a very disturbed young man.” Id. at 

66:15-67:1.  was not a homosexual worried about coming out.  

Additionally, there is no evidence that  or his immediate family members 

knew about these suicides.  Ex. 9,  Dep. at 111; Ex. 10,  

Dep. at 199; Ex. 11,  Dep. at 167; Ex.12,  Dep. at 197-

198.  As such, the documents provide limited relevant information.            

At the same time, they contain a large amount of information, some described 

in graphic detail, pertaining to suicide by self-inflicted gunshot. They also contain 

many unverified third party statements about depression.  hopes that the jury 

will rely on the evidence that pertains to  and  Bossuet to draw negative 

inferences about , instead of relying on the evidence that pertains to 

. This, of course, is the danger posed by these documents – that their 

intense content will prejudice or confuse the jury and cause the jury to draw 

unsupported and improper inferences about the cause of ’s death.  

There is also the risk that the jury will give this content greater weight than it 

deserves. See e.g. Roberts v. Wal-Mart Stores, No. 95-0059-H, 1997 U.S. Dist. 

LEXIS 924 at *4-5 (W.D. Va. 1997) (stating that because a “determination comes 

with the imprimatur of government approval, a jury could readily give the [] 

conclusions greater weight than they should otherwise be accorded, thus usurping 

the role of the jury as a factfinder.”).  
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Because the risk that these documents pose outweighs their limited probative 

value, they should be excluded.  

CONCLUSION 
 

Plaintiff respectfully requests that the Court grant the instant motion to 

exclude  Trial Exhibits 103 through 107.   

September 5, 2012 Respectfully submitted, 

 /s/ Ernest Cory      

Phone (205) 328-2200 

Ernest Cory 
Cory, Watson, Crowder & DeGaris, P.C. 
2131 Magnolia Avenue, Suite 200 
Birmingham, AL 35205 

Fax: (205) 324-7896 
Email:Ecory@cwcd.com 
Plaintiff’s Lead Counsel 

Michael V. Ciresi 
Tara D. Sutton 
Gary L. Wilson 
Megan J. McKenzie 
Troy F. Tatting   
Robins, Kaplan, Miller & Ciresi L.L.P. 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, MN 55402 
(612) 349-8500 (phone) 
(612) 339-4181 (fax) 

 
Stephen Shay Samples 
Hare Wynn Newell & Newton 
2025 3rd Avenue North, Suite 800 
Birmingham, AL 35203-3331 
 
Counsel for Plaintiff  

Case 2:10-cv-01463-IPJ   Document 107-1    Filed 09/05/12   Page 14 of 15



15 
 

 

Case 2:10-cv-01463-IPJ   Document 107-1    Filed 09/05/12   Page 15 of 15




