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Portions of Actual Case 
Arguments for Pain and 

Suffering

From Robert L. Habush

I. Patricia Wischer v. Mitsubishi heavy 
industries of aMerica, inc. & neil f. laMPson 

co.

Case Background
The Miller Park crane collapse in 1999 killed three ironworkers 
who fell 300 feet to their death from a man basket when a huge 
crane named Big Blue struck the crane holding them aloft.

A video taken by OSHA on-site inspectors enabled us to calcu-
late that it took fourteen seconds for the men to fall to their deaths. 
The jury awarded each man $100,000 per second for suffering in 
anticipation of death for fourteen seconds.

Select Portions of Final Argument
Let’s talk about the conscious pain and suffering. 
When you know you’re about to die, it adds an ele-
ment of suffering. We’ve all thought about these 
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people in these airplane crashes who know they’re 
going to die, what terror they must be going through.

You heard the testimony, “Get us out of here, get 
us out of here, get us out of here.” These men knew 
what was happening.

You recall Mr. Edwards’ testimony, the crane 
operator, how he thought he was about to “meet his 
maker,” the man basket being wildly thrown about, 
Jerry Starr being thrown out of the basket.

And there’s no way to distinguish between the 
suffering of these three men. There’s no way to say 
one suffered more than the other. So they should be 
treated equally by you.

And we brought you Dr. Levy, a man who’s 
learned, made a specialty of how people experience 
contemplation of death. And he told you they were 
terrified, they knew they were going to die. It must 
have been a terrible experience psychologically, phil-
osophically, spiritually, and emotionally.

He went on to say, “These are experienced iron-
workers. They knew what kind of trouble they were 
in. I’m sure they expected to die. And based on my 
experience, they had adequate time to experience all 
the things I talked about, unfortunately.”

There were no “good-byes,” no “I love yous.” 
Only, “Who’s going to take care of my babies?”

“Who’s going to take care of my wife?” I suggest 
in that line that a reasonable figure for these men 
would be the sum of two million dollars each for 
those fourteen seconds of hell.
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II. linda Green v. sMith nePheW

Case Background
In this case, an X-ray technician’s career ended when she experi-
enced latex allergies from defectively manufactured latex gloves 
used by health care providers.

Select Portions of Final Argument
There is another line on the verdict where you are 
to place a dollar figure for past and future pain and 
suffering. She has experienced emotional and psy-
chological suffering. She has also experienced some 
physical pain and suffering. You have to understand 
the law on pain and suffering as it applies to a dis-
ease process is not perfect in terms of definition. But, 
what the Judge has told you with respect to this is 
that you are entitled to consider whether or not she 
has lost some enjoyment of life, whether or not she 
has suffered some humiliation, embarrassment, fear. 
I believe that when you look back at the Linda Green 
story and you start with 1989—happy, employed in 
a job she loves, trained for—and then she suddenly 
goes through this terrible period of time from ’89, 
especially in ’91, where, my goodness, she doesn’t 
know what she’s got. She is told she has asthma in 
’90, but they still haven’t figured out the upper air-
way thing. She goes to the hospital and can’t breathe. 
The fear of choking and not being able to breathe is 
a terrible thing to have to go through, and she’s going 
through these episodes of this cough that can’t stop 
and this tightness in her throat and feeling that she’s 
going to suffocate. She can’t breathe. Bad enough to 
take her to a hospital, and then she has these tests 
which she reacts violently to, and then she has this 
skin test, where she’s expressed to you almost this 
experience of dying, and this reference to this fading 
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away, and, she, in fact, almost died. Dr. Fink told you 
that. The fright.

Just imagine the fright, and then the period of 
time after that when she’s going back to work finally, 
and she wants to get back to work and she wants 
to do what she’s trained for and she can’t do it, and 
she’s on medication and inhalers and all this other 
stuff, and she goes back as a telephone operator. 
She may have been the best telephone operator St. 
Joseph’s ever had; but my goodness, that’s not what 
she wanted to do.

It’s wonderful when you can enjoy what you’re 
doing. Yeah, she was getting paid, but it wasn’t what 
she wanted. She’s still sick, but she’s getting better, as 
soon as she’s away from the latex.

So you’re entitled, members of the jury, to con-
sider every minute, every hour, every day, every 
month from 1989, ’89 to ’98. It’s a lot of years. It’s a 
lot of suffering. So maybe she didn’t have the “ouch” 
kind of pain, but she sure as heck had a lot of distress 
and a lot of worry and a lot of embarrassment and a 
lot of humiliation. She had a real rough time, folks. 
I think you know that, so you’re going to have to fig-
ure out what that’s worth. That’s not what you do in 
everyday life. You don’t say, “I’ve got a one hundred 
dollar headache,” or “I’ve got a two hundred dollar 
backache.” But you are the judges of what kind of 
value, as a jury, as a community, you put on the suf-
fering that she has, and is likely to endure for another 
forty-one years.

The future looks brighter than the past has been 
for her. I’m not suggesting otherwise.

Thankfully, she’s doing pretty good, but she’s still 
got these two afflictions that she didn’t ask for, and 
she got, nonetheless, from this defective product, that 
she’s going to have to live with.
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She’s going to have to watch herself for the rest of 
her life—where she goes, where she eats.

“What if I’m in an accident, I’m unconscious, 
what if I go to an emergency room and they don’t 
see the bracelet or they don’t see the EpiPen and they 
use latex products with me?” Is that a worry? Is that 
a legitimate worry? You bet it is a legitimate worry, 
when she goes to the dentist, when she goes to the 
doctor. So far she’s been lucky.

III. John carroll v. evanston insurance co.

Case Background
A forty-year-old insurance agent contracted AIDS from a contam-
inated blood transfusion, after testing for HIV had been available. 
He died subsequent to the verdict.

Select Portions of Final Argument
Members of the jury, I think it’s obvious from the 
testimony that John knows what is happening.

He knows what he’s been afflicted with. I, frankly, 
think that I would feel more comfortable and that 
you would feel more comfortable during this phase of 
my final statement to you if he was not in the room.

There are really two cases here on damages. Two. 
One is for John, and one is for Irene. Mrs. Carroll 
has a cause of action for loss of society and compan-
ionship. The Judge has indicated to you that that is 
defined as love, affection, companionship, the privi-
lege of sexual relations, aid, advice. I don’t think you 
needed a Judge to define that for you, what loss of 
society and companionship is, but that is what the 
law permits.

Mr. Carroll is entitled to past and future expenses, 
past and future income lost, past and future pain, 
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suffering, and disability. The Judge defined that as 
well, as being pain, enjoyment of life, humiliation, 
mental suffering.

This is a unique case for any jury. You’re evaluat-
ing, or going to be asked to evaluate, the suffering of a 
family that has been afflicted by a “demonic disease.” 
If the devil could have dreamed up a disease to pun-
ish people, he couldn’t have dreamed up a better one 
than this. And then you’re going to be asked to do 
something that is rarely done by any jury.

What does it mean to a man who knows he’s 
dying, an innocent man—an innocent victim—a 
victim of carelessness? He not only knows he’s dying, 
but he knows how horrible his death is going to be. 
He knows what the final ordeal is going to be like. 
You know, there is an old saying: “People have asked 
for death, but no one asks for pain.” But in this case, 
no one would ask for this death.

You know, members of the jury, last night I 
thought to myself, how am I going to be able to reach 
down and express to these people what these folks 
feel now? And I thought that nobody, nobody, if they 
had an envelope sitting on this table, and in the enve-
lope it said when you were going to die and how you 
were going to die, I don’t think anybody would go 
over there and open that envelope up, because I don’t 
think the human mind wants to live with the knowl-
edge of the date of your death or the probability of 
your death, in terms of within a year or so.

We all know we are going to die, but I’m talking 
about knowing soon and how, and that is an aspect 
of suffering that I think is so unique in this case. Dr. 
Dorff, what a wonderful doctor. I don’t envy him. 
He’s an infectious disease specialist, so he doesn’t treat 
sissy stuff. He sees major league illnesses. He treats 
AIDS patients, most of whom die. Remember when 
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I asked him, “This is hard on you, isn’t it?” and he 
said, “Yes.”

I asked him, on a scale of zero to ten, how he would 
rate this in terms of mental and physical suffering—
AIDS and dying from AIDS. Do you remember what 
he said? “A ten.” He indicated that John is in the last 
stages of this disease, that he’s already experienced an 
opportunistic disease, and now his body is going to 
be ravaged by these weird diseases that he can’t fight.

Sores, cancers, lung diseases, wasting away, men-
tal dementia and pain, and just like I said a moment 
ago, you as a jury must tell the blood banking indus-
try what their conduct should conform to.

In this area, you as a community—and that’s 
what you are, you’re a community, that’s what a jury 
is, from all walks of life, all walks of experiences, dif-
ferent experiences—you’re going to have to tell the 
community what this means to you, in human value, 
human dignity, human suffering, and pain.

You know, they had a right to expect their golden 
years together to be golden. He was sixty years old at 
the time. He and Sandy were looking forward to a 
wonderful retirement. Life is no less precious when 
you’re sixty than when you’re twenty. In fact, I sus-
pect maybe even more precious. It was a good year. 
The kids are gone. You worked a successful business. 
God, you’ve got everything going for you. You’ve got 
a wonderful relationship, and just like a thief stealing 
into the night, your health is taken away from you, 
stolen, pilfered, and it’s no less dramatic at age sixty, 
no less terrible at age sixty, that this has happened to 
him, than if he was forty.

This is not a case of life expectancy being relevant, 
because you’re going to have forty years of medical 
care or lost income. Is it any easier for John Carroll 
to die of AIDS at sixty than if he was forty?
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John went through World War II unscathed—
combat vet, successful insurance agency. He told you 
how he had to the house mortgage a couple times to 
get it going. He had a happy family.

They had it all. The kids were grown, and man, 
they had a real love affair going, forty years of mar-
riage, and they were like two kids. They did everything 
together—exercised, walked, biked, great social life.

The heart problem was a brief interlude in this. 
That’s where he received the contaminated cryopre-
cipitate on April twenty-third. His recovery was com-
plete; it’s been stipulated by both sides that the heart 
operation would not have affected his life expectancy, 
so he would have had a normal life expectancy. It 
would have been sixteen more years.

There is no issue about that in the lawsuit, and 
then the message comes in 1986—you may have 
been infected. Can you imagine what that news was 
like, the shock, the fear? You know at that point in 
time that he’s ended having normal sexual relations, 
and then he struggled with himself—do I go for a 
test, do I not go for a test? What good if I find out? 
What if I don’t find out? Can you imagine if it was 
ever out of his mind?

He was hopeful, he felt pretty good, and then he 
went for the test, and the second bad news arrived: 
you tested positive. And now what was he thinking? 
“Oh my God. Will I get AIDS, have I infected Sandy, 
will I live, what will my friends think, will I be a 
pariah, will I be ostracized?” He said, “Will I live, 
will I die?’’

He felt pretty good during that summer, and 
then he started having these funny infections, funny, 
not funny, but weird. He went to see Dr. Dorff, who 
diagnosed him as being in Stage 2 of AIDS.

Found out that his T-4 cells were going down, 
and by January of 1986 he was diagnosed with AIDS. 
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What does that mean? He now has the disease that 
he knows is potentially fatal, and he knows what hap-
pens to people who have it. He hasn’t even told his 
kids, because he doesn’t want them to suffer like he 
has suffered and Sandy has suffered.

The public is still uneducated in a way. I mean, 
kids were refused entrance to school, hemophilia 
kids, because of the fear of parents that you could 
get it through breathing on people, through shaking 
their hands. So the public misinformation was enor-
mous, and so his friends, close friends, weren’t told 
either. And the time bomb is ticking and ticking, and 
the illness starts to take its toll. Ladies and gentlemen, 
in 1987 and 1988, he gets fatigued, he loses strength, 
he loses his appetite, he loses weight, he sweats at 
night so he’s soaking wet. He gets pain in his joints, 
headaches, nausea.

From that point, in 1987 to 1988, he never has 
a well day again. Never a well minute, hour. Never 
out of his mind, never free of pain, never free of fear. 
“A brave man,” Sandy says. He is. A brave man as 
you saw on the stand. He was recently diagnosed as 
having pneumonia.

Pneumocystis carinil. The first opportunistic dis-
ease, and he says to you, “I feel like I’m slipping away. 
I’m ashamed of myself. I’ve gotten so weak. I’m roll-
ing down a hill, and I can’t stop myself.”

Everybody’s recurring nightmare. “I’m rolling 
down a hill, and I can’t stop myself.” What kind of 
undeserved torture has been visited on this man? 
What can he look forward to? Slow, painful, horrible 
death. He can watch the pain in his beloved Sandy’s 
eyes as she is watching him be savagely eaten up by 
this disease. “What will Sandy do when I’m gone?” 
he thinks.

“Why does she have to take care of me in these 
last stages? What did I do to deserve such a fate?” He’ll 
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never see his children married, he’ll never walk down 
the aisle with his daughter, he’ll never see grandchil-
dren, and he’ll never grow old with Sandy until God 
takes them peacefully. And what about Sandy?

Her loss is staggering. She has literally lost her 
husband and companion and friend of forty years.

She must feel his pain as if it were hers. And I bet 
she’d gladly trade places with him if she could. He’s 
slipping away. It’s all so stupid. It’s all so unnecessary. 
She will wash him, she will medicate him, she will 
take care of him until he dies, but the despair for 
this woman is incalculable. She will live, forever, with 
the memories of these last months and what he looks 
like when he dies. She has to witness what very few 
people ever have to witness in a lifetime: the man 
she loves being tortured by a disease. This must be a 
clear message to those who are supposed to safeguard 
our lives and our blood, that they should be careful, 
that they should act prudently—a clear message, one 
they’ll understand.

In closing, I’m going to remind you what John 
said on the stand when he read from Psalm 38, the 
Song of David, as to how he feels.

“I am stooped and bowed down profoundly. 
All the day I go in mourning, for my loins are filled 
with burning pain. There is no health in my flesh. I 
am numbed and severely crushed, and I roar with 
anguish of heart.”

I hope that John will know that justice has been 
done for him and that he will carry that with him in 
his final days. Thank you.



11

Portions of Actual Case Arguments for Pain and Suffering by Robert L. Habush

From Anatomy of a Personal Injury Lawsuit: 4th Edition, Edited by John F. Romano

IV. roGer P. schulz v. bituMinois casualty 
corP.

Select Portions of Final Argument
You’re going to have to evaluate past and future pain 
and suffering. We’ve talked a little bit about the past. 
Let me just suggest some things to you. He will never 
again be able to enjoy the ultimate gift of love with 
respect to sex with Bev. He will never again enjoy 
standing up straight and erect. He’s not going to 
enjoy walking, whether it’s down a street or through 
some woods.

He never will have the pleasure of walking down 
the aisle with one of his daughters or romping around 
and rolling around with his grandchildren.

He never again will be anonymous in a crowd, 
you know, where he can just melt away. He always 
will have, the rest of his life, a cloud of ill feeling and 
ill health. He always will be taking pills several times 
a day and do procedures several times a week, and 
he always will have pain as a reminder for the rest of 
his life.

And he never again will enjoy the pleasure of 
twirling around his best girl and hugging her close 
on a dance floor. Now we all take those things so for 
granted. We never even think about it.

But I suggest to you that this is staggering! And, as 
Dr. Walsh said to you, “Of all the injuries other than 
death and brain damage where you’re just wiped out, 
there isn’t any injury more devastating to a human 
being than a spinal injury, because they have all their 
sensitivities and mental faculties and they know what 
they have lost.”

I don’t mean to exaggerate or minimize the role of 
sex in a marriage. Some people feel it’s very import-
ant. Some people don’t. It’s a very personal thing. But 
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clearly, with respect to Roger, he’s been deprived of 
being able to show in the ultimate way his love for 
Bev. And I don’t think it requires an awful lot of state-
ment that this is a staggering loss.

Don’t you think that’s important to a person, a 
man or woman? I mean, here the guy was the primary 
moneymaker in the family, and after he was hurt, he 
no longer could be. I mean, that’s a real blow to him 
as well. And now he has a chance to at least earn 
something, bring in some money to the household. I 
suggest to you that employers are not standing in line 
to hire wheelchair occupants. I suggest to you in the 
real world, not the perfect world, there are an awful 
lot of able-bodied men and women who are out of 
work, who would like to have jobs.

Let’s talk a minute about Bev’s cause of action, 
Mrs. Schulz. The law permits you to award damages 
to spouses whose spouse has been seriously injured. 
She had to take over. Now, I know she believes and 
I believe that comes with the contract “for better or 
worse, in sickness and in health.” She didn’t ask for 
this, but it happened. And she’s accepted it. But that 
doesn’t make her loss any less.

And, again, here is another area that I think you 
folks are probably as qualified as I to determine what 
that’s worth, and again, you’ve got to put a value on 
it. A dollar value, which I know is ridiculous. But 
that’s what the law asks you to do.

Members of the jury, this is their only day in 
court. This is their only opportunity to ask for what 
is called “justice” in this case. This case is not just for 
Roger and Beverly Schulz. I think what you do here 
is going to be noted, and I think it’s not only to be a 
measure of your reaction to what I consider “corpo-
rate irresponsibility,” but also your measure of human 
worth and what a jury in Milwaukee, Wisconsin, 
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listening to and hearing the evidence, felt that people 
have lost as a result of this.

On behalf of Roger and Bev, I’m satisfied with 
leaving this in your hands, and we trust your judg-
ment, and we thank you.

V. Mackensie hauPt v. Medical Protective co.

Case Background
In this case, a five-year-old girl had a birth injury, a non-functioning 
arm due to a negligent handling of a shoulder dystocia emergency by 
her obstetrician.

Select Portions of Final Argument
Usually, I stand before a jury after my client has talked 
to them about how they feel. I couldn’t do that in this 
case. Courtrooms are no place for innocent children. 
And although she was in here the first day, she hasn’t 
been in here since. The baby couldn’t take the stand 
and talk to you. She can’t tell you what she feels. And 
much of what you are going to be talking about is 
common sense as to what’s likely to happen to her in 
the years to come. Up until now, I don’t think she has 
been overly affected by this disability. However, do 
you remember Dr. Jackson talking about a visit with 
the child? Do you remember what he said? “There 
was a flavor of sadness and depression in the air.” She 
said, “You can’t have a picture of me.” She said, “I 
want to be a girl when I grow up.” She said, “I will 
hide my arm so you can’t see it.” She said, “It’s a good 
arm.” And she said, while she became tearful, “They 
laugh at me when I fall down.”

This baby is five years old. She is already tasting 
a little bit of the future. She is already realizing that 
she is different. She is already experiencing the cruelty 
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of other children, and she is saying to the doctor, “I 
want to be a girl,” as if she’s not. She didn’t say, “I 
want to grow up like my mommy.” 

“I want to be a girl.” She is a girl.
She is going to have difficulty with simple tasks 

like dressing, buttoning. Two-handed tasks—playing 
catch, jumping rope. There will be countless days as 
this baby becomes older and a young woman where 
she is going to feel rejected, sad, and depressed. “What 
did I do to deserve this?” she might say to herself, as 
she grows into adolescence, when boys notice girls for 
the first time and girls notice boys for the first time. 
Maybe she’s so darn pretty that people will look past 
that. I hope so.

But it is a time when kids are worried about their 
appearance. They almost have a nervous breakdown 
when they get pimples, let alone worrying about 
arms that are misshapen. And maybe she won’t feel 
self-conscious on the beach wearing short sleeves. 
Maybe she will be lucky and have lots of boys at her 
door. And maybe she won’t.

I think there’s a young man out there for her 
someday. I know it. I want you to think it too. I think 
things may be a little rough. Cooking with one hand. 
Sewing, lifting, housework with one hand. Not hav-
ing complete sensation and trying not to burn herself, 
or when she has to dress herself. You know, there is an 
expression that mothers should have more than two 
arms, like an octopus. She has only one good arm.

I don’t know. How important is it to be able 
to hug with two arms versus one arm? Dance with 
one arm? I don’t know. I think it just goes without 
saying that she’s going to have some problems. You 
know, there’s lots of folks who are really good-looking 
folks and they don’t believe it. They have such a low 
self-image of themselves that they just don’t believe 
it. I think that her friends and her family are going to 
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give her love and support, and they’re going to look 
by all this. But I don’t think she’s going to necessarily 
believe it.

VI. Mitchell M. Miller v. international 
harvester co. & harbor insurance co.

Case Background
A 23-year-old was injured and rendered quadriplegic due to the 
lack of an overhead guard on a forklift truck that permitted a 
1,000-pound bale of fabric to fall onto his neck.

Select Portions of Final Argument
Mitch has suffered a loss of self-esteem. He has suf-
fered a loss of independence. He has suffered a loss 
of virility. He constantly has threats to his health. He 
has reasonable doubts about his economic future. He 
has loss of sexual function. He has loss of excretory 
functions, bowel movement, and urination. He is a 
prisoner in his wheelchair, and he is going to con-
tinue to have difficulty into the future. He is para-
lyzed, ladies and gentlemen, his legs, his arms, and 
his hands—his arms and hands to a lesser degree. His 
hands are virtually useless without the splints.

His rib muscles are destroyed. He can’t control 
his urine and bowel movements. He has no sensation 
below the chest. He can’t transfer from a chair to a 
bed, from a bed to a chair, and from a chair to a car, 
from a car to a chair. He has spasticity. It’s controlled 
by medication, but he still has it. He has the threat of 
bladder infections if he continues with the cathing. 
He has to have someone stimulate his rectum because 
he can’t do it himself. He cannot cath himself. He has 
accidents with bowel movements. He has to watch his 
skin. He has to watch for injuries because the bones 
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are going to deteriorate in years to come and he can’t 
feel it if he breaks his legs. And even a common cold, 
ladies and gentlemen, is a life-threatening event. A 
common cold, because he can’t evacuate his chest. He 
cannot urinate by himself. He cannot dress himself 
other than putting his shirt on. He can’t button his 
shirt. He can’t put on his pants, his socks, his under-
shorts, or his shoes himself. He can’t get into a chair 
by himself. He can’t cook for himself. He can’t even 
completely wash himself. He can’t open bottles and 
take medication by himself. He can cut soft meat but 
not hard meat. If he fell out of his chair, he couldn’t 
climb back in by himself. He can shave, brush his 
teeth, use some eating utensils, and dial the phone.

He can write. He can type. You saw that. But he 
can’t feel sensation in his stomach, in his groin, and 
parts of his arms. At Trinity Hospital, he was afraid 
to go to sleep because he was afraid he would die. He 
was hung up on hooks like a piece of beef. Mrs. Miller 
described it in a word, “terror.” At Sacred Heart, he 
started realizing he was going to be paralyzed for the 
rest of his life and what that meant, and he had to 
start doing things like a little baby, learning how to 
eat, learning how to sit up, how to crawl. He found 
out he was totally dependent at age twenty-three.

When he got home, he found out that he was 
afraid to have even left the hospital.

Let’s climb into his soul for just a minute. He 
views the whole world sitting down. How he must 
yearn to just be able to stand up, just to walk, to run, 
to walk with a girlfriend, to go to a dance, to embrace, 
just to go to the bathroom. How he must suffer, with 
his total dependency on other people. Sure, he loves 
his parents and he knows they love him, but that isn’t 
what we want for ourselves when we are twenty-three 
years old. Not what he has. It’s mind-boggling to 
think about the humiliation and embarrassment of 
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just the functions that have to be done for him by his 
mother and will have to be done for the rest of his 
life. He will probably never feel the kind of pride that 
you have being able to be engaged in an occupation. I 
don’t know, ladies and gentlemen, whether there’s an 
angel out there somewhere who might marry Mitch. 
I hope so. He’s a good looking kid. He’s the same 
sweet, sensitive boy he was before he was hurt, and 
maybe he’ll find someone who’ll understand what she 
has to do, and understand about the sex, and that 
he can’t have normal sex. Maybe he’ll feel the joy of 
falling in love. But the doctor told you he’ll never feel 
the joy of siring a child. Or taking that child hunting 
or fishing or bowling, or to sports events. Nor will he 
ever walk down the aisle, if he’s lucky enough to find 
anyone. It’s not pleasant to think about the disaster 
to this young man’s life. What is this worth? You have 
this very uncomfortable job of putting a dollar value 
on this. That’s in addition to the dollar funds there. 
This is money for the loss of enjoyment of life, for 
injury, for the loss of dignity, for the pain he’s gone 
through, for the anguish he’s going to go through, 
for the frustration, the sorrow, and the lost opportu-
nities. How he wants to be like other young men in 
their early twenties. Do you know what they’re doing 
now? They’re not doing what he’s doing.

VII. Julie retzloff v. chrysler corP.

Case Background
An eighteen-year-old homecoming queen became comatose fol-
lowing an automobile collision that caused her head to contact a 
nondeflecting rearview mirror, which resulted in brain damage and 
a locked-in syndrome-type coma.
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Select Portions of Final Argument
Now, what about the pain and suffering, members 
of the jury? Can you imagine what it must mean to 
be locked in that body? I thought last night long and 
hard of how I was going to express this to you. I think 
of the story of the girl kidnapped years ago, and they 
buried her in the ground in a coffin until they found 
her. Members of the jury, that is what Julie has been 
in for five years. A coffin. You know, if you believe our 
medical testimony that she knows what is going on, 
you have to agree.

She can’t talk. She wants to reach out to her 
mother and she can’t. She wants to say, “Thank you, 
Mother,” and she can’t. She sees that her loved ones 
are around her, and she can’t reach to them and talk 
to them. She can’t express anything to them. Can you 
imagine the frustration, the anguish, the anxiety? Can 
you imagine the torture of being locked in this coffin?

She knows what is going on, not all the time, in 
and out, because of the seizures. It is staggering.

It is staggering, the suffering that this young 
woman has gone through in the past and also the tes-
timony we told you about—the crying, sobbing. She 
is a living, feeling human being. When she has pain, 
she cries. When she is disappointed, she cries. When 
she sees a loved one leaving her, she cried, and when 
her mom can’t come, she cried. That is a real person 
who is a prisoner in her own body. The defense neu-
rologist describes her as an animal. Outrageous.

Sure, she’s going to continue to be paralyzed. She 
is going to need to be taken care of the rest of her life. 
Sure, she is going to need doctors, therapists, medi-
cation, but she can be helped. She can be helped and, 
as Dr. Gerol says, this is Julie Retzloff in there. She 
is a sensitive, life-giving person who we just haven’t 
found a way to communicate with, but we will be 
able to do that.
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And he told you that unless we help her, he is not 
at all optimistic about what the future is for her. She 
was so bright and so beautiful, and she had so much 
to live for.

She is alive, and she feels and senses, but the neg-
ligence of the Chrysler Corporation has relegated her 
to the state she is in, and now it is time to pay the 
piper for this injury. And you know something? You 
twelve women are going to have to tell us how you 
measure the loss of dignity. What is your feeling of 
the loss of this beautiful girl’s ability to enjoy life?

You know what I want the most? I want to be 
present the day after they teach Julie to communicate 
and she can say, “Thank you, Mother, thank you for 
sticking by me all these years. Thank you for loving 
me, bathing me, caring for me, brushing my teeth. 
Thank you for believing I was alive when everyone 
thought I was dead. Thank you, Mother.” This is 
what I want to hear. If Julie Retzloff was here in court 
today and if she could talk, she would say to us, as I 
am about to say to you, “thank you.”

VIII. luciJa JirGens & alexander JirGens v. 
a.M.f. incorP.

Select Portions of Final Argument
It’s been my experience that when we start talking 
about pain and suffering, people think that pain and 
suffering is exactly that—pain and suffering. That 
as soon as the pain is gone, that there are no dam-
ages. Well, the court has instructed you that pain and 
suffering is much more broadly defined. It includes 
such concepts as anxiety. It includes such concepts as 
worry, humiliation, embarrassment, mental distress, 
and the impairment of the ability to enjoy life. That’s 



20

Portions of Actual Case Arguments for Pain and Suffering by Robert L. Habush

From Anatomy of a Personal Injury Lawsuit: 4th Edition, Edited by John F. Romano

an important concept, because all of us hope that we 
can enjoy life and we hope we keep our health, and 
sometimes we do and sometimes we don’t. But it is 
an important concept, and that this lady, as all of us, 
have a right to enjoy life, doing what we like to do, 
whether it’s playing checkers, or whether it’s playing 
golf, or whatever it is that’s our enjoyment of life. 
If an injury impairs that, makes you a lesser person, 
then you’ve been deprived of something very precious 
and it doesn’t make any difference that you don’t sit 
there in constant pain. If there is something that takes 
it away from you, that’s a very real damage, and don’t 
let anyone suggest to you that having physical pain 
is the only kind of damages involved, because that is 
contrary to the law.

Remember that a person is a whole human 
being. If we say that Mrs. Jirgens’ injury is limited 
to her head and her head is only ten percent of her 
body and therefore she is ninety percent okay, and 
she shouldn’t be concerned, she shouldn’t have wor-
ries, she shouldn’t be embarrassed, this again defies 
the concept because we are whole human beings. 
If there is one part of our body which hurts, which 
we’re embarrassed about, which bothers us, it affects 
our entire zest for life, and ladies and gentlemen, our 
entire desire to do things.

You heard us read portions of the hospital record, 
some significant parts like, “I don’t think I’m going 
to make it.” She was worried about dying, she was 
depressed. “Why me?’’ Was she worried about her 
appearance? She had infections, the grafts, she had 
pain where the skin was sewn together. They don’t 
just slip the skin on like panty hose, it has to be sewn 
together. That is all very painful, but more than that, 
can you imagine this lady sitting in the hospital and 
saying, “What’s going to become of me? Am I going 
to be able to get a job back? Are they going to be mad 
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at me? Am I going to be repulsive to my husband? 
Is he going to be afraid to touch me? Am I going to 
be repulsive to my children? Can I go on the street 
again? Will people laugh at me?” Is she being vain 
worrying about that?

You know where her big scar is? It’s in here, in her 
heart. There are plenty of scars to go around on her 
head, but her real scar is in the heart. That she knows 
that and that she’s going to have to be this way for 
the next nineteen, twenty years of her life expectancy. 
She’s got to live with that.

You saw her in court when her eyes looked down 
when we took off the wig and when the doctor took 
the wig off. I don’t enjoy showing them to you any 
more than I enjoy showing her in court and embar-
rassing her in court, but this is not just a bald woman. 
You can see the discoloration and the scars, you can 
see where it comes up over the eyes, and half her right 
ear is missing.

IX. laWrence totsky v. volksWaGen north 
central distributors, inc.

Case Background
Here, a thirty-year-old man was rendered quadriplegic in a one-car 
rollover and ejection accident when a defective steering mechanism 
failed.

Select Portions of Final Argument
Well, now comes time to calculate in very cold, 
impersonal ways what has been lost in human dignity 
and human suffering. This is the time that you people 
will then draw upon your own personal experiences, 
as you do in all facets of this case, where the twelve of 
you are a community, from all segments of life. This 
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is where you determine today, in this very significant 
case, what will be the measure, not for yourself, but 
a measure of how you as a jury calculate what loss 
of health and loss of ability to function as a human 
being means. Larry Totsky, ladies and gentlemen, is 
a quadriplegic. It has been defined by the doctor to 
mean he is paralyzed from the nipples down. He can-
not walk nor will he ever walk. He cannot sit erect 
because his trunk muscles do not function, nor will 
he ever sit erect. He can use his arms, but he has lost 
the dexterity in his hands. So, you remember how he 
brings his thumb over. You’ve seen the hands.

There is nothing more that I can say on that. He 
is limited in the use of his hands, and he always will 
have that problem with his hands.

He has lost his bladder control and function, and 
he always will have, for the rest of his days, the need 
to wear a tube on the outside of his body, which is 
indicated by the photographs and which will be going 
to the jury and with you. The subrapubic cystoscopy 
tube, which is attached to a bottle, must be changed 
periodically.

He will always have no bowel control. It will 
always be necessary to make a bowel movement by 
either the use of a suppository or a stimulation of a 
finger. He always will have and has at present a blood 
pressure problem, which means he will always have 
excessive sweating and excessive dizziness after he sits 
up for any length of time, which can only be cor-
rected by putting his head down. He will always have 
the inability to sense pain. This may seem like a bless-
ing, except there’s one problem: he will never be able 
to feel when he has to go to the bathroom. He never 
will be able to feel when he has an infection in his 
bladder or in his kidneys. He will never be able to feel 
when he knocks his legs up against a door and causes 
an injury which could result in a sore. He will never 
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be able to feel when he has developed an ulceration. 
He has bone decalcification from not being able to sit 
erect, which has decreased the strength of his bones.

He has spasms in his bladder and he has spasms 
in his legs—those lifeless legs. He has skin breakdown 
frequently. He constantly has an infection in his blad-
der. He constantly has the threat of infection in his 
kidneys, and, ladies and gentlemen, a common, ordi-
nary cold will be a threat to him because of his lack 
of breathing ability due to the lack of trunk muscles.

Flu and respiratory diseases will always be a life 
threat as opposed to what it might be to an ordinary 
person. He has lost, ladies and gentlemen, normal 
sexual gratification. That means different things to 
different people. It even means sometimes different 
things to men and to women. But he has lost the 
ability to have an erection in the normal way other 
than just muscle and involuntary contraction. He has 
lost the ability to have a climax or ejaculation. He has 
lost the ability to assume a role in the sex act other 
than a submissive one, if he is lucky enough to be able 
to accomplish it. He has lost, in all probability, the 
ability to father another child.

Psychologically, he is now a totally dependent 
man as compared to what he was before.

He has lost his economic importance, at least 
up to this date. He is certainly uncertain about his 
future. He has lost his ability to stand like a man, like 
he had been.

He has the threat of these constant illnesses to 
worry about, and I think he worries about his loss of 
manhood.

I don’t think Larry Totsky’s going to quit, ladies 
and gentlemen. I don’t know what to suggest to you, 
and I don’t know what you want to consider when 
you go into that jury room on reduced earning capac-
ity. I don’t believe he’s going to sit there and vegetate 
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the rest of his life. I think he has too much guts for 
that. I think that’s the only thing that’s keeping him 
going. If he doesn’t have that, he loses everything. 
If he doesn’t have the guts to fight back, he loses 
everything.

For Larry Totsky, can you conjure up in your 
mind the endless days and hours, the weeks and 
months, the times he was lying on his stomach like a 
dog, eating on his stomach? The times that he got his 
hope built up when he was at Sacred Heart Hospital 
and off to Lutheran Hospital for another operation? 
Remember how he fought, how he hung onto life, 
how he knew he had to live, almost as if it was destiny. 
His apprehensions and his worries. Yes, that is part 
of the past pain and suffering. You remember, ladies 
and gentlemen, when he was at Lutheran Hospital in 
1971 and he said to Pat, “Don’t sign anymore con-
sents, let me die.” Ladies and gentlemen, men have 
asked for death, but no man has ever asked for pain. 
He wanted to release his wife of this burden and that 
probably was the only time in this period of time that 
Larry Totsky was giving up. But he fought back, and 
he continued to fight, even during 1972.

Can you imagine what the world looks like lying 
in a bed on your back or on your stomach?

What does it mean to a man to have your wife 
put your clothes on for you? What does it mean to 
be a man who has trouble tying his shoes? What does 
it mean to have that tube attached to your bladder 
and cleaned every day by your wife? What does it 
mean—the simple hygienic task like washing—when 
it becomes a major physical exertion? What does it 
mean, ladies and gentlemen, not to be able to make 
a bowel movement, and what does it mean and how 
humiliating is it to have your wife with a rubber glove 
clean your rectum when the bowel gets stuck? What 
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does it mean to have to change positions every two 
hours for the rest of your life?

What does it mean to be confronted with epi-
sodes of dizziness, nausea, and sweating? What does 
it mean to have to take a prescription for bladder 
spasms, infections, and blood pressure?

What does it mean to have to worry about always 
breaking your legs and arms and bumping up against 
things, always be confronted with infections of the 
bladder and kidney? What does it mean not to be 
able to sit erect in a chair like a man? He can’t stand, 
and he can’t even sit. What does it mean to look at 
your lifeless legs and see them jumping up and down 
in spasms and not being able to control them.

But more than that, what does it mean to him as 
a man, what does it mean not to be able to provide 
for your wife and your children economically? Is he 
no longer the man of the house? Is he no longer his 
wife’s lover? Does he worry about his child rejecting 
him out of jealousy because his wife is taking care of 
him like she takes care of a child? Is that something 
that he is to concern himself with the rest of his life?

And I’m sure Larry wonders if he will ever work. 
Who will hire him? Can he keep a job? And, finally, 
will that angel always be there to take care of him?

Ladies and gentlemen, we take so much for 
granted. What does it mean just to stand up and 
stretch? What does it mean to walk? What does it 
mean to run, to take pride in a job, to be able to roll 
on the floor with a little child? To take a walk with 
your wife? To walk down the aisle in the future with 
your daughter? To hug and dance and enjoy yourself? 
Ladies and gentlemen, this man has lost all of these 
things that you and I just don’t even think about. He 
is a prisoner in that wheelchair for the rest of his life, 
and his whole world will be looked at from the level 
of four feet. Thank you.
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X. sobon v. Wisconsin natural Gas co. & the 
city of south MilWaukee

Case Background
A fourteen-year-old boy was injured and left paraplegic in a natural 
gas explosion at his school.

Select Portions of Final Argument
I didn’t read from the hospital record, but remem-
ber in 1967 his period of despair, depression, broken 
dreams and hopes. Think about the testimony of Mrs. 
Kewley, and that of his tutor, Dr. Strassburger, and his 
worry about how they were going to tell and convince 
this boy that he is never going to walk again. Imagine, 
ladies and gentlemen, just imagine a ten-year-old boy 
in a hospital in 1967, 1968, most of the time flat on 
his back with infections, pneumonias—the boredom, 
the wonder, the worry, the broken dreams. When he 
called his mother after Dr. Strassburger got through 
with him, “Donnie, you are not going to walk again,” 
how he cried.

Imagine the enormity of the time in that hospital, 
the wondering if you will ever play again, run again, 
be with his family, his brothers, his sisters, his friends, 
his school, all the time he had to think about what 
he will never be able to do again, the birthdays, the 
Thanksgivings, the Christmases in the hospital. Up to 
the present, this lad, whose cousin said, “His whole 
life was sports.” A physical lad has lost that life. There 
is no more baseball, no more running.

Can you imagine how bewildering it was to a ten-
year-old boy? Why did it happened to me?

This would test the faith of a grown man, let alone 
a boy. So now, his daily routine for a fourteen-year 
old, how untypical. How long it takes him to get 
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dressed, to be helped out, wheelchaired to a bus, to 
school with other handicapped children. In the win-
ter, he has to stay in the backyard. In the summer, 
friends run and he wheels. There is no more baseball 
for this boy, or sports, or running.

It would be tough enough for an adult, but four-
teen years old is a rough age to be locked up in a 
wheelchair. It is the age of dreams and plans and 
Captain Midnight, astronauts, the home run to win 
the game for the school. Every other day, for hours 
watching the clock for when you go to the bathroom. 
The embarrassment of accidents at fourteen years old.

You are now going to be asked to evaluate the loss 
to Donnie Sobon as a person. This is not income, this 
is not medical, this is the boy. I want you to imagine 
with me the future for this boy. He is entitled to a 
sum of money for the outrage on his body, for the 
deprivation of his enjoyment of life, for his injury, 
quite apart from these other items. So, at the age 
of fourteen, we know what he can do and what he 
can’t do. But ask yourselves what it means to him. 
He has been referred to by the defense as “full of the 
dickens” in a wheelchair. This is the age when boys 
like to run like deer and explore and play and dream 
and have adventures. Age sixteen is an age when they 
become interested in girls and want to date and go to 
dances and worry about their complexion and their 
self-image and how popular they are with friends 
or not. Donnie Sobon will have the same worries, 
the same anguishes, the same uncertainties, as any 
normal sixteen-year-old boy. He will have the same 
desire to go to football games and dances, the same 
desire to be with his friends and to date, the same 
zest and the same wishes and the same dreams, and 
as a young man he will have the same desire to meet 
a girl and get married, and the same desire to want 
to go to work and be a man, and the same desire, as 
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you and I have as men, to court and to be a man, and 
maybe, God willing, there is an angel somewhere to 
take care of Donnie Sobon who will love him and 
marry him. Hopefully so, and maybe, God willing, 
he might even, even though the doctors say it is a 
long hope, be able to be potent and have children. 
Maybe. I hope so.

But think of the little things he may not have that 
we take for granted. Walking down the aisle, carry-
ing your bride over the threshold, romping with your 
children, walking with your wife, standing up and 
being a man and seeing the world from a standing 
position instead of always worrying about the threats 
on your health and dependency on other people. 
Think of how that would be, always knowing you 
must lean and depend on someone and not wanting 
to be. I am not telling you, ladies and gentlemen, his 
life is over. It isn’t over. And I’m not telling you he’s 
going to give up and go into seclusion. He is not. He 
is going to live. He is going to try to go to work. He 
is going to try to make the best out of his life that he 
can. But think of what he’s lost.

The price of what he’s lost. Each of these things is 
an enormous injury, in and of itself. The bones, the 
sores, the loss of bladder function, the loss of urine 
function, the loss of potency.

How do we evaluate what’s been taken away 
from this youngster? There is no formula. You have 
to feel it. The test, ladies and gentlemen, is not what 
Donnie Sobon would pay to get the use of his legs 
back. Can you imagine what he’d pay to be able 
to walk one day, one week? He would say, “Gas 
Company, keep your money. I want my legs. I don’t 
want a dime from you!”

But that’s not the test. The test is what is fair and 
adequate in a court of law for this type of injury.
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I want you, ladies and gentlemen, to tell this great 
gas utility and to tell Milwaukee and tell everyone 
that this jury knows what human dignity is and what 
it means for a fourteen-year-old boy to spend the rest 
of his life in a wheelchair due to the negligence of the 
gas company.

Thank you.


