
 1 

FIRST JUDICIAL DISTRICT COURT 
COUNTY OF SANTA FE 
STATE OF NEW MEXICO 
  
MARY ANN McCONNELL, as personal 
representative of the Estate of Elizabeth 
Garcia, deceased, and as next friend of 
XAVIER MENDOZA, a minor, JEROME 
MENDOZA, a minor, and CENE MENDOZA, 
all minors with individual claims, 
  
                        Plaintiffs, 
  
v.                                                                                             No. D-0101-CV-2005 00045 
  
ALLSUP’S CONVENIENCE STORES, INC., 
A New Mexico Corporation. 
  
                        Defendant. 
 

PLAINTIFF’S COURT-REQUESTED BRIEF 
IN OPPOSITION TO ALLSUP’S MOTION FOR SUMMARY JUDGMENT 

 
Plaintiff, through her attorneys, MCML, P.A. states the following in further opposition to 

summary judgment: 

Allsup’s advocates an interpretation of Dominguez v. Perovich Properties, Inc., which is at odds 

with the express language, methodology, statutory reconciliation and public policy purposes which are at 

the heart of Delgado v. Phelps Dodge Chino, Inc.   This Court must decline any invitation to interpret a 

Court of Appeals decision to conflict with Supreme Court precedent.  Moreover, a fair and reasonable 

interpretation of Dominguez does not require this Court to read into that decision an elevated standard for 

suit against employers (based on specificity or which exempts employer’s failures to provide workplace 

safety as a basis for liability) that conflicts with the reduced wilfullness standard adopted in Delgado.  

Summary Judgment is improper. 

I. SUMMARY JUDGMENT IN THE FACE OF NUMEROUS CONFLICTING FACTS OR 
AN INCOMPLETE RECORD IS THE WRONG PROCEDURE.  WHEN THERE IS ANY 
DOUBT, THE CASE MUST ADVANCE TO TRIAL ON THE MERITS PRIOR TO 
APPEAL.   

 
“[S]ummary judgment is a drastic remedy, to be used with great caution, and never as a 

substitute for a trial on the merits.” Fidelity Natl. Bank v. Tommy L. Goff, Inc., 92 N.M. 106, 108, 583 
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P.2d 470, 472 (1978) (emphasis added); accord, Cebolleta Land Grant ex rel. Bd. of Trustees v. Romero, 

98 N.M. 1, 1, 644 P.2d 515, 515 (1982).  The requirement of such extreme caution precludes a trial court 

from granting a motion for summary judgment if only a single possible issue of material fact remains.  

Fidelity Natl. Bank, 92 N.M. at 108, 583 P.2d at 472.   

When in doubt about the facts or the law, the Court must resolve it in favor on the non-moving 

party and allow the case to proceed.   See Lotspeich v. Golden Oil Co., 1998-NMCA-101, ¶10, 125 N.M. 

365, 367–68, 961 P.2d 790, 792–93.     Allowing the case facts to be fully developed through a jury trial 

is the most efficient manner of resolving what a court may view as a “close call.”  See Juneau v. Intel 

Corp., 2006 NMSC 2, 127 P.3d 548, which reversed the trial court’s summary judgment.   “Trial is the 

only sure way to test . . . conflicting allegations, at which time the fact-finder can weigh the evidence and 

judge the credibility” of  . . . witnesses.  It is well settled in New Mexico that summary judgment is not an 

appropriate vehicle for either.”  Id. at ¶ 27.    Allowing the case to proceed also promotes judicial 

efficiency and prevents unnecessary appeals.   If allowed to proceed, the case may be settled before or 

during trial, eliminating the need for an appeal.     

 There are numerous policy objectives that support the Court’s rigorous protection of a litigant’s 

right to a trial in determining that close calls are regarding any motion for summary judgment must be 

resolved in favor of the party opposing summary judgment.  See e.g., id.  First, When evidence is 

presented and the inferences from that evidence may favor either party, the matter must proceed to trial.  

See id. at ¶ 26 and 27.  “Additionally, while proceeding to trial, the issues get narrowed and focused.  The 

case may resolve before trial.  The case may resolve during trial.  In short, the existing law recognizes the 

importance of a trial on the merits.   

 In the case at hand, defendant Allsup’s has argued that summary judgment is appropriate because 

there is no dispute as to the material facts.  Contrary to Allsup’s assertions, however, Plaintiff’s Response 

to Allsup’s motion for summary judgment is filled with material facts about which the parties disagree 

and even if Allsup’s and Plaintiff McConnell have no disputes about the material fact and only dispute the 

inference from which the jury may draw from those facts, the matter still must proceed to trial.  Ute Park 
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Summer Homes Assn. v. Maxwell Land Grant Co., 77 N.M. 730, 732, 427 P.2d 249 (1967).  Since the 

parties in this case have numerous disputes as to the existence of material facts, no matter how those facts 

are characterized by each party, it would be reversible error for the case not to proceed to a trial on the 

merits.  Allsup’s motion must be denied.  

II. THE TOUCHSTONE OF DELGADO IS ITS FOCUS ON THE EMPLOYER’S STATE OF 
MIND, NOT THE MODE OF INJURY OR SPECIFIC INTENT TO HARM A 
PARTICULAR EMPLOYEE.   ABUNDANT EVIDENCE ILLUSTRATES ALLSUP’S 
UTTER DISREGARD FOR WORKER SAFETY PRECLUDING SUMMARY 
JUDGMENT. 

 
 Under Delgado an employer’s mens rea – defined by the willfulness standard of utter disregard 

for worker safety – is the linchpin element that determines whether an employee is eligible to pursue 

remedies in tort.    Delgado states: 

Combining these tests [derived from workers compensation law], and keeping in mind 
our definition of “accident,” we hold that willfulness renders a worker’s injury non-
accidental and therefore outside the scope of the Act...” 
 

 Delgado, 2001 NMSC 34, at ¶ 26.   

 Neither the Delgado decision, nor the subsequent UJI 13-413 in any manner limits the Delgado 

holding based on 1) the manner of injury (ie., whether caused by failure to provide a safety device or not) 

or 2) whether the employer had specific intent to harm one particular employee.      

A. Under Delgado, Employer “Omissions” to Provide Safety Give Rise to Tort Liability 
Where There Exists Sufficient Evidence of Employer Mal-Intent under the 
Willfulness Test. 

 
Allsup’s suggestion that Dominguez is an absolute bar to any case that is premised on an 

employer’s failure to provide a safety device is in direct conflict with the Delgado holding which 

explictly states that employer tort liability may be premised on an employer’s “acts or omissions.”  

Delgado, at ¶ 26 (“when...the worker or employer engages in an...act or omission, without just cause or 

excuse).  An “omission” is a failure to act.  When a failure to act occurs in conjunction with willful mal-

intent on the part of the employer, tort liability arises. 

Despite Delgado’s holding which premises employer tort liability upon “omissions,” Allsup’s 

attempts to stretch the Dominguez holding to bar any case premised on employer’s “failures to provide 
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safety devices.”  However, the Dominguez decision does not support this result, but rather stands for the 

proposition that not all employer’s who fail to provide a safety device have acted willfully – nothing more 

and nothing less.  Dominguez does not state an absolute bar to tort liability where case facts include any 

allegation of an employer’s omission or “failure to act.”    The text of the Dominguez itself makes clear 

that its finding of non-Delgado liability is premised on the absence of sufficient mens rea on the part of 

the defendant in that case:  “We believe the Supreme Court in Delgado intended more than the disregard 

of preventative safety devices as occurred in the present case.” Dominguez at ¶ 22 (emphasis added).  

In Dominguez there was no evidence of any forewarning or notice to the Dominguez defendant 

that injury would result from its failure to provide the device in question.  There was no evidence 

presented that the Dominguez defendant had ever experienced an injury or even a near miss based on 

failure to provide the device.  Indeed, the employer had never experienced an instance in which the 

employee negligently created the situation that would have required use of the safety device.   

These Dominguez facts are in sharp contrast to the evidence in the present McConnell v. Allsup’s 

case.  In the present case, evidence has been presented that Allsup’s knew of at least 27 prior rapes, 

murders, and life threatening injuries to clerks based on the absence of security precautions.  In addition, 

Allsup’s had experienced at least 395 prior violent attacks on its clerks.  Allsup’s had been explictly 

warned of impending “murder” of a Hobbs clerk by the Hobbs Chief of Police, Tony Knott.  In the 

Northriver case, Allsup’s had profited off of claims that it should have been warned to provide extra staff 

and enforce lighting, visibility, and other safety precautions including installing bullet proof enclosures.  

Plaintiff’s Response brief and the oral argument described the nature of these forewarnings.   

It is the existence of these profound, yet ignored, warnings to Allsup’s which qualifies this 

case as a Delgado action.  Rather than defend its knowledge of danger, Allsup’s instead defends this case 

upon an improper reading of the Dominguez decision, suggesting that because absence of safety devices 

was not enough to demonstrate willfulness in that case, it cannot be enough in the present case.  Allsup’s 

interpretation of Dominguez is flawed, inconsistent with Delgado, and totally ignores the obvious 
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distinction between the Dominguez employer’s lack of warning compared to Allsup’s absolute knoweldge 

of danger. 

i. Reading into Dominguez an absolute bar to absence-of-safety-device fact 
patterns begs the question, “what constitute a safety ‘device’”? 

  
 As argued above, Plaintiff disputes Allsup’s stretched interpretation of Dominguez to bar any case 

where liability is premised on “failure” to provide a safety device.   But assuming arguendo that it is true, 

it begs the question:  what is a device?  If Delgado liability rises or falls on this distinction, then what 

does and does not constitute a “safety device” is of extreme importance.   Allsup’s undoubtedly advocates 

for a slippery slope approach to what constitute a “device,” including any “failure to provide safety.”  Yet, 

the vast majority of the safety omissions alleged against Allsup’s can not be fairly described as “devices.”  

Rather, Allsup’s omissions are composed of extreme departures from the “practices,” “procedures,” and 

“policies” that make up the standard of care among convenience store operators.   

 For example, Allsup’s actual practice of ignoring minimum industry standards and leaving 

broken and burned out light bulbs to languish, resulting in extraordinarily poorly lit stores that invite 

crime cannot, in all fairness, be characterized as a safety “device.”  Allsup’s practice of ignoring industry 

standards and placing cigarette display racks and advertisements that block visibility into and out of the 

store (which made its Hobbs stores extremely unsafe places to work) cannot be fairly described as failure 

to provide a safety “device.”   Of all of the omissions described in Plaintiff’s Response to Summary 

Judgment, only the installation of bulletproof enclosures can be accurately characterized as a safety 

“device.”  Even the installation of cameras is a “policy” matter, in that the determination of whether to 

use cameras principally to reduce employee theft (which does not promote safety) versus utilizing 

cameras to deter crime is a “judgment,” “policy,” or “practice,” not a “device.”    

Lighting and visibility constitute the absolute minimum standards in the industry, yet Allsup’s 

refused to enforce them in its stores, callously choosing to market more products at the obvious expense 

of safety; choosing to miserly leave its stores dark and attractive to crime, rather than go to the trouble 

and expense of ensuring that store lights were actually functioning.  Similarly, a policy of staffing two 
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clerks over the most dangerous graveyard shift is not fairly described as a “device.”  A human being is not 

a “device.”   Employee training (from managers down to clerks), including informing workers of the 

importance of lighting, visibility, how to protect oneself, how to get problems with stores fixed, how 

much risk is attendant to the job of working alone on the graveyard shift, is not a “device.”  All said, the 

vast majority of Allsup’s omissions described in Plaintiff’s Complaint and her Response to the Motion for 

Summary Judgment do not involve “devices” and thus there exist numerous other disputed facts to 

preclude summary judgment.   

 

More important, though, this exercise of parsing out what constitutes a policy, procedure, practice 

versus device reveals the intrinsic flaw of Allsup’s reading of Dominguez, which reading absurdly 

attempts to substitute the Delgado willfulness with a test that is nothing more than semantic gymnastics.   

Neither the Delgado opinion nor the Delgado jury instruction make any mention of excluding fact 

patterns that are premised on failures to provide a security device.  This is a false issue.  Delgado focuses 

on the employer’s intent level.  It is the employer’s intent, not the mode of injury, that defines a Delgado 

action.   

a. There is no conflict between the WCA’s enhancement provision and a 
Delgado action premised on an employer’s failure to provide safety in 
utter disregard for worker welfare. 
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The Workers’ Compensation Act enhancement provision is not in conflict with finding Delgado 

liability where an employer fails to provide essential safety devices, (whether those “devices” be 

equipment or failure to impose standard industry precautions, essential safety policies or training) because 

it is the employer’s willful intent, not the methodology of injury, which determines whether suit is 

permitted in tort.  By way of example, where an employer fails to provide a safety device but did not have 

sufficient warning of the actual risk of injury (ie., did not act willfully), the worker’s remedy is properly 

limited to remedies under the WCA, which remedies may include an enhancement if the cause of the 

injury was the employer’s failure to provide a safety device.  By contrast, if the facts of the case display 

an employer’s utter disregard for worker safety and  failed to provide a safety device, then a Delgado 

action is permitted outside of the WCA and the enhancement provisions, like all of the other provisions of 

the WCA compensation schedule, are of no consequence. 1   

 

 

                                                
1 The Delgado court was well aware of the enhancement provisions specifically referencing them in the decision, yet 
did not carve out an exception in its holding to preclude “absence of safety device” cases from it’s holding’s effect.  
Delgado, ¶ 24. 
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In short, it is the employer’s willful intent – his mens rea – that first must be determined, and 

which defines whether the provisions of the WCA apply or do not.  If the employer did not act with 

sufficient willful intent thereby rendering the case a WCA action, then and only then does the question 

arise of whether a 10% enhancement for failure to provide safety devices apply.  This was the result 

reached in Dominguez – failure to provide the device was in and of itself not enough to find willful intent, 

thus rendering the case a WCA action and the Court went on to mention the enhancement provisions that 

would apply.  Dominguez, at ¶ 22. 

Dominguez should not be read to support a ludicrous result:  that Delgado intended to impose tort 

liability on employers engaging in willful disregard of worker safety, except in those instances were this 

disregard is exemplified by failure to provide a safety device.  Such an interpretation 1)  creates an 

exception that swallows the rule, 2) creates disparity between worker and employer rights under the Act, 

and 3) undermines all of the public policy purpose of the Delgado decision, which is to punish 

employer’s who knowingly or in utter disregard place profit over safety.  By its text and by its purpose 

Delgado does not give a pass to employer’s who imperil worker lives in order to engage in “profit-

making,” but if the Court interprets Dominguez in this manner, summary judgment is still precluded, 

because the vast majority of failures engaged in by Allsup’s cannot fairly be characterized as “devices.” 

B. Delgado Rejects a “Specificity” Requirement, but in any Event, Allsup’s Knew of 
Special Danger Posed to Women Working Alone over the Graveyard Shift of its 
Hobbs stores. 

 
 A “specificity requirement” is nothing less than the “actual intent” test under a different name.  

To require proof that an employer intended specific harm to a specific employee is a return of the “left jab 

to the chin” standard which was rejected by Delgado.    

Delgado expressly throws out the specificity requirement which Allsup’s attempts to read into the 

Dominguez decision.  Section III of the Delgado decision rejects a test that requires a worker to prove 

“conscious and deliberate intent directed to the purpose of inflicting injury.”  Delgado, at ¶ 21.  Delgado 

expressly rejects a test that requires proof “comparable to a ‘left jab to the chin’” recognizing instead that 

compensation has been withheld from employees for conduct which reflects a “far lower level of intent 
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than that attending a ‘left jab to the chin’”.  Delgado, at ¶ 22.     In rejecting the actual intent test, the 

Delgado court condemned the “virtually absolute immunity” that was afforded to employer’s under where 

such specificity was required.  Delgado, at ¶ 18.  The Delgado decision unambiguously concludes, “We 

expressly overrule all case law that has required allegation or proof of an employer’s actual intent to 

injure a worker as a precondition to a worker’s tort recovery.”  Delgado, at ¶ 23.  Allsup’s interpretation 

of Dominguez cannot be reconciled with Delgado.  There is no specificity requirement. 

 Although it is not necessary to prove specificity, Plaintiff has demonstrated and offered proof of 

Allsup’s actual knowledge of the danger and risk posed to its female workers in Hobbs left to work alone 

on the graveyard shift.  This evidence includes, but is not limited to, the heightened experience of violent 

crime in Hobbs Allsup’s stores, crime levels so great that it drew the attention of the Chief of Police who 

demonstrated to Allsup’s prior to the Garcia abduction, that Allsup’s crime greatly exceeded that of other 

convenience stores.   In a discussion with Mark Allsup, Chief Knott predicted a murder if nothing was 

done.   Allsup’s simply cannot claim that it was operating under a “theoretical” risk.  The risk was real.  

The risk was known to Allsup’s.  The risk was preventable, yet Allsup’s did nothing.  This is a Delgado 

action. 

CONCLUSION 

 As a matter of procedure, no case should be sent up on appeal prematurely.  This is especially 

true where the trial courts are struggling with attempting to interpret caselaw that is premised on 

incomplete factual records, as was the case with Dominguez and Morales.  Precedent that is premised on 

incomplete facts results in incomplete law.  For this reason the appellate courts dictate that even the 

slightest doubt as to whether facts could support the cause of action is reason to permit the case to go to 

trial.  This case should not go up on appeal until all of the facts are known and trial testimony supports the 

record.    

....... FINISH Moreover, the abundant facts that establish liability more than preclude summary 

judgment.  Allsup’s motion must be denied. 
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       _______________________________ 
       Randi McGinn 

Allegra Carpenter 
A. Elicia Montoya 

       420 Central SW, Suite 200 
       Albuquerque, New Mexico  87102 
       p/ (505) 843-6161 
       f/  (505) 242-8227 
       e/ Allegra@McGinnlaw.com 
  

McGinn, Carpenter, Montoya & Love, P.A. 


