
Florida: 

 

Pierce v. State, 718 So.2d 806, 807 (Fla. 4th DCA1997) 

 

During the trial, a computer-generated animation illustrating the lead traffic homicide 

investigator's reconstruction of the accident was published to the jury as a demonstrative 

exhibit.  The admissibility of this exhibit presents us with an issue addressed by no 

appellate court in Florida and by few in other jurisdictions.  For reasons set forth below, 

we find the trial court did not abuse its discretion in permitting the jury to view the 

computer-generated accident reconstruction animation. 

 

ADMISSIBILITY OF COMPUTER ANIMATION 
 

Computer animations have been used in the courtroom by civil litigators for 

reconstructing accidents, including automobile and truck accidents, aircraft collisions, 

construction equipment accidents, and industrial accidents, as well as in patent litigation. 

See State v. Pierce: Will Florida Courts Ride the Wave of the Future and Allow Computer 

Animations in Criminal Trials? 19 Nova L.Rev. 371, 373-77 (1994)(citing David W. 

Muir, Debunking the Myths about Computer Animation, in Securities Litigation 1992, at 

591, 596-97 (PLI Litig. & Admin. Practice Course Handbook Series No. 444)). As 

demonstrative aids to illustrate and explain testimony of witnesses to the fact finder, such 

exhibits have been useful. 

 

In the realm of substantive scientific evidence, computers have been used to supply 

missing information for the purpose of proving a material fact in dispute. In the 

substantive evidence context, unlike the case at bar, the expert uses the computer not 

simply to illustrate an expert opinion, but to perform calculations and obtain results 

which form the basis for the expert opinion. See generally Kathleen M. O'Connor, 

Computer Animations in the Courtroom: Get with the Program, 67 Fla. B.J., Nov. 1993, 

at 20. Several cases have been decided in other jurisdictions that deal with the 

admissibility of computer animations as substantive scientific evidence. The Frye 

requirement that scientific evidence be admitted only if derived from principles and 

procedures that have achieved general acceptance in the scientific field to which they 

belong has been applied to computer animations introduced as substantive evidence. See 

Starr v. Campos, 134 Ariz. 254, 655 P.2d 794 (App.1982); see also Schaeffer v. General 

Motors Corp., 372 Mass. 171, 360 N.E.2d 1062 (1977). 

 

Because the computer animation in the instant case was admitted solely as an illustration 

of Detective Babcock's opinion of how the accident occurred, we do not now decide the 

standards applicable to computer animations introduced as substantive evidence. The trial 

court, following a lengthy pretrial hearing, determined that the demonstrative exhibit was 

not subject to the Frye analysis. We agree and now turn to address the precise issue 

before us: Whether the trial court abused its discretion in permitting the computer 

generated accident reconstruction animation to be shown to this jury as a demonstrative 

exhibit. 

 



In one of the few reported cases addressing this issue, a New York trial court allowed a 

criminal defendant to introduce a computer animation to illustrate his expert's view of 

how a fatal crash occurred. Finding, as we have, the Frye test inapplicable, the court 

stated: 

 

A computer is not a gimmick and the court should not be shy about its use, when proper. 

Computers are simply mechanical tools---receiving information and acting on 

instructions at lightning speed. When the results are useful, they should be accepted, 

when confusing, they should be rejected. What is important is that the presentation be 

relevant ... that it fairly and accurately reflect the oral testimony offered and that it be an 

aid to the jury's understanding of the issue. People v. McHugh, 124 Misc.2d 559, 476 

N.Y.S.2d 721, 722 (Sup.Ct.1984). Thus, in admitting the animation as a demonstrative 

exhibit only, the McHugh court merely required defense counsel to establish “the proper 

ground work and qualify the expert.” Id. 

 

Under Florida law, in order to admit a demonstrative exhibit, illustrating an 

expert's opinion, such as a computer animation, the proponent must establish the 

foundation requirements necessary to introduce the expert opinion. Specifically, (1) 

the opinion evidence must be helpful to the trier of fact; (2) the witness must be 

qualified as an expert; (3) the opinion evidence must be applied to evidence offered 

at trial; and (4) pursuant to section 90.403, Florida Statutes, the evidence, although 

technically relevant, must not present a substantial danger of unfair prejudice that 

outweighs its probative value. Kruse v. State, 483 So.2d 1383, 1384 (Fla. 4th DCA 

1986), cause dismissed, 507 So.2d 588 (Fla.1987). 

 

Further, the proponent must establish that the facts or data on which the expert relied in 

forming the opinion expressed by the computer animation are of a type reasonably relied 

upon by experts in the subject area. The facts or data need not themselves be admissible 

in evidence. § 90.704, Fla. Stat. (1995)(substantively identical to 1991 version). The 

reasonableness of the expert's reliance upon the facts and data may be questioned in 

cross-examination. See First Fed. Sav. & Loan Ass'n v. Wylie, 46 So.2d 396, 400 

(Fla.1950). 

 

Finally, the computer animation must be a fair and accurate depiction of that which it 

purports to be. This is, of course, the same foundation that must be established to admit 

any pictorial representation, be it videotape, motion picture, or photograph. Paramore v. 

State, 229 So.2d 855 (Fla.1969), vacated as to sentence only, 408 U.S. 935, 92 S.Ct. 

2857, 33 L.Ed.2d 751 (1972)(videotape admission); Grant v. State, 171 So.2d 361 

(Fla.1965), cert. denied, 384 U.S. 1014, 86 S.Ct. 1933, 16 L.Ed.2d 1035 (1966)(motion 

picture). 

 

All preliminary facts constituting the foundation for admissibility of evidence must be 

proven to the court only by a preponderance of the evidence, even in a criminal case. 

Charles W. Ehrhardt, Florida Evidence § 105.1 (1996). In the case at bar, the trial court 

made appropriate findings of preliminary facts that were supported by the evidence 

adduced at the pretrial hearing. Detective Babcock was found to be qualified as an expert. 



His opinion as to how the accident occurred was in fact applied to evidence offered at 

trial, and the trial court found that the data relied on by the expert to form his opinion was 

of a type reasonably relied upon by experts in the field. Further, the trial court 

specifically found the computer animation was a fair and accurate depiction of the 

expert's opinion as to how the accident occurred and found that the opinion, as well as the 

computer animation, would be helpful to the jury in understanding the issues in the case. 

Our review of the record has revealed no abuse of the trial court's discretion in these 

preliminary findings. 

 

Furthermore, our review of the computer animation videotape in the context of this 

record convinces us that the trial court appropriately exercised its discretion in its 

balancing analysis pursuant to section 90.403, Florida Statutes (1995)(substantively 

identical to 1991 version). See Sims v. Brown, 574 So.2d 131, 133 (Fla.1991)(trial court 

has broad discretion in determining whether evidence*810 should be admitted when there 

is a section 90.403 objection). Although evidence in this case indicated a bloody scene 

with screaming victims, the computer animation videotape demonstrated no blood and 

replicated no sound. Further, the mannequins used in the computer animation videotape 

depicted no facial expressions. 

 

Moreover, we find there was no undue emphasis placed upon the computer animation 

videotape, which was shown to the jury for a total of approximately six minutes during 

the course of an eleven-day trial. The judge appropriately explained to the jury that the 

videotape was being used only to illustrate the expert's opinion. Cross-examination was 

permitted, and the record demonstrates it was made clear to the jury that if the 

information entered into the computer was inaccurate, then the computer animation itself 

was inaccurate. 

 

Accordingly, we find no error in the trial court's decision permitting the computer 

generated animation to be shown to the jury as a demonstrative exhibit illustrating 

Detective Babcock's reconstruction of the motor vehicle accident. 

 

Florida’s Uniform Guidelines for Taxation of Costs 

 

It is interesting to note that the there has been an effort to include demonstratives and 

animations in the Florida Uniform Guidelines for Taxation of Costs: 

 

“While the existing guidelines are silent as to demonstrative aids used at trial or 

hearings, the proposed guidelines affirmatively provide that those expenses, „such 

as photographs, enlargements or enhanced exhibits, models, computer animations 

and reconstructions, and similar demonstrative aids,‟ may be taxed as costs to the 

extent they are „reasonable‟ and „assist the Court or the jury in reaching a 

decision.‟” 

 

  

 

 



Georgia: 

 

Cleveland v. Bryant, 236 Ga.App. 459, 460, 512 S.E.2d 360, 362 (Ga.App.,1999) 

 

Re-enactments of events which are substantially different from the facts of the case and 

which, because of the differences, might be prejudicial and misleading, should not be 

used at trial. Pickren v. State, 269 Ga. 453, 455(2), 500 S.E.2d 566 (1998).  However, a 

computer-generated animation is admissible if it is a fair and accurate 

representation of the scene sought to be depicted.  Such a matter addresses itself to the 

discretion of the trial court, which will not be controlled absent abuse. See Cornell v. 

State, 265 Ga. 904, 905(2), 463 S.E.2d 702 (1995). Based on our review of the record, 

including photographs, trial testimony and the videotape, the animation was sufficiently 

similar to the evidence introduced at trial.  It also appears to be an accurate representation 

of the expert's opinion as to how the collision occurred.  We find no abuse of discretion. 

See generally Stephens v. State, 214 Ga.App. 183, 185(4), 447 S.E.2d 26 (1994). 

 

Cornell v. State, 265 Ga. 904, 905(2), 463 S.E.2d 702 (1995). 

 

Upholding trial court's refusal to admit demonstrative evidence in the form of a computer 

reenactment, as the determination of whether a computer simulation "is a fair and 

accurate representation of the scene" is within the discretion of the trial court. 

 

Federal: 

 

The Federal Rules of Evidence does not have specific provisions governing the admission 

of a computer simulation as substantive evidence.  However, admitting a computer 

simulation (or animation not categorized as demonstrative evidence) generally requires a 

showing of a proper factual foundation.   

 

Hinkle v. City of Clarksburg, 81 F.3d 416, 424 -425 (4th Cir. 1996) 

 

Typically, demonstrations of experiments used to illustrate principles forming an expert's 

opinion are not required to reflect conditions substantially similar to those at issue in the 

trial. Gladhill v. General Motors Corp., 743 F.2d 1049, 1051 (4th Cir.1984). We have, 

however, recognized the unique problems presented by the introduction of videotapes 

purporting to recreate events at the focus of a trial. In Gladhill, we noted the potential 

prejudicial effect of such *425 evidence because the jury viewing a recreation might be 

so persuaded by its life-like nature that it becomes unable to visualize an opposing 

viewpoint of those events. Hence, we established a requirement that video taped evidence 

purporting to recreate events at issue must be substantially similar to the actual events to 

be admissible. 

 

Obviously, the requirement of similarity is moderated by the simple fact that the “actual 

events” are often the issue disputed by the parties. Nonetheless, to the extent the 

conditions are not a genuine trial issue, they should be reflected in any videotaped 

recreation. In Gladhill, for instance, the plaintiff crashed his car into a utility pole. He 



sued General Motors in a products liability action, contending that the brakes were faulty. 

The parties agreed that at the time of the accident it was night, and plaintiff was driving 

down a hill at a sharp curve in the road when he struck the utility pole. General Motors 

introduced a videotaped recreation of the accident that was conducted at a test facility on 

a flat, straight, asphalt surface in daylight by an experienced driver. We rejected the use 

of this videotape, holding that “when the demonstration is a physical representation of 

how an automobile behaves under given conditions, those conditions must be sufficiently 

close to those involved in the accident at issue to make the probative value of the 

demonstration outweigh its prejudicial effect.” Id. at 1052; see also Chase v. General 

Motors Corp., 856 F.2d 17, 19-20 (4th Cir.1988). 

 

We have not previously applied the requirement of “substantial similarity” to computer-

animated videotapes that purport to recreate events at issue in trial. We fail to see a 

practical distinction, however, between a real-life recreation and one generated through 

computer animation; both can be a particularly powerful recreation of the events. 

Nonetheless, we need not explicitly decide this issue because we are satisfied the jury 

here fully understood this animation was designed merely to illustrate Appellees' version 

of the shooting and to demonstrate how that version was consistent with the physical 

evidence. The district court carefully instructed the jury on this point: 

 

[t]his animation is not meant to be a recreation of the events, but rather it consists of a 

computer picture to help you understand Mr. Jason's opinion which he will, I understand, 

be giving later in the trial. And to reenforce the point, the video is not meant to be an 

exact recreation of what happened during the shooting, but rather it represents Mr. Jason's 

evaluation of the evidence presented. 

 

Although there is a fine line between a recreation and an illustration, the practical 

distinction “is the difference between a jury believing that they are seeing a repeat of the 

actual event and a jury understanding that they are seeing an illustration of someone 

else's opinion of what happened.” Datskow v. Teledyne Continental Motors Aircraft 

Prods., 826 F.Supp. 677, 686 (W.D.N.Y.1993). The jury understood that the very thing 

disputed in this trial was the condition under which the shooting occurred. In light of this 

fact and the court's cautionary instruction, there was no reason for the jury “to credit the 

illustration any more than they credit the underlying opinion.” Id. 

We are convinced Appellants suffered no undue prejudice as a result of this computer 

animation, and we will not disturb the broad discretion afforded trial judges in this area. 

In reaching this holding, however, we are not unmindful of the dramatic power of this 

type of evidence; hence, we encourage trial judges to first examine proposed videotaped 

simulation evidence outside the presence of the jury to assess its foundation, relevance, 

and potential for undue prejudice. 

 

Datskow v. Teledyne Continental Motors Aircraft Products, 826 F. Supp. 677 (W.D.N.Y. 

1993)  

 

The court denied the motion of the defendant airplane engine manufacturer for a new trial 

after a jury verdict in favor of the plaintiffs in a products liability action arising from the 



crash of a private aircraft, holding that there was no prejudice in the plaintiffs' use of a 

videotaped computer-generated animation which illustrated the theory of their expert 

witness of where a fire began inside the engine and how it spread.   

 

As to the defendant's major objection that the animation was less an illustration of the 

expert witness' testimony than a purported recreation of the accident and was therefore 

unduly prejudicial, the court observed that it had allowed the animation to be shown 

to help the jury understand the expert's opinion as to what happened since it was a 

visualization to allow the jury to conceptualize and appreciate the expert's opinion. 
The court noted that to reduce the possibility that the jury might interpret the animation 

as a recreation of the accident, it ordered the animation to be played with the volume 

turned off so that the jury could not hear the taped voice-over of the radio 

communications between the actual aircraft and the airport control tower.  

 

It was further noted by the court that a cautionary instruction was given to the jury stating 

that the animation was not meant to be a recreation of the accident, but simply computer 

pictures to help them understand the opinion of the plaintiffs' expert.  Concluding that the 

animation was admissible for the limited purpose given and that the cautionary 

instruction was more than adequate to guard against the jury, giving it undue weight as a 

recreation of the actual event, the court said that so long as the distinction between 

recreating an accident and recreating an expert's theory of the accident is made clear to 

the jury, as it was in the present case, there was no reason for the jury to credit the 

illustration any more than they credited the underlying opinion. 

 

Datskow v. Teledyne Continental Motors Aircraft Products,  826 F.Supp. 677, 685 -

686 (W.D.N.Y.,1993) 

 

TCM contends that plaintiffs' use of demonstrative evidence in the form of video 

simulations was unfairly prejudicial. In particular, defendant attacks the use of a 

videotaped computer-generated animation which illustrated the expert‟s theory of where 

the fire began inside the engine and how it spread. 

 

Defendant's major objection to the video is that it was less an illustration of Sommer's 

testimony 
FN2

 than a purported re-creation of the accident, and as such was unduly 

prejudicial. Defendant made the same argument at trial, and I overruled the objection at 

that time, stating (outside the presence of the jury) that I would allow the tape to be 

shown “to help the jury understand the expert's opinion as to what happened and that it's 

not meant to be a re-creation. It's some visualization to allow the jury to conceptualize 

and appreciate the expert's opinion as to what happened here.”  To reduce the possibility 

that the jury might interpret it as a re-creation of the accident, I also ordered that it be 

played with the volume turned off, so that the jury could not hear the taped voice-over of 

the radio communications between the actual aircraft and the airport control tower. 

 

In addition, before the tape was shown to the jury, I gave a cautionary instruction, in 

which I stated that the animation was “not meant to be a re-creation of the accident,” but 

“simply computer pictures to help you understand Mr. Sommer's opinion.” To reinforce 



the point, I repeated that the video was “not meant to be an exact re-creation of what 

happened back there on November 26, 1986 ...”  

 

In my view, the video was admissible for the limited purpose given, and the cautionary 

instruction was more than adequate to guard against the jury giving it undue weight as a 

reenactment of the actual event. Defendant's arguments to the contrary are not persuasive. 

 

The mere fact that this was an animated video with moving images does not mean that 

the jury would have been likely to give it more weight than it would otherwise have 

deserved. As one commentator has observed, “If audio or visual presentation is calculated 

to assist the jury, the court should not discourage the use of it.... Jurors, exposed as they 

are to television, the movies, and picture magazines, are fairly sophisticated. With proper 

instruction, the danger of their overvaluing such proof is slight.” 1 J. Weinstein & M. 

Berger, Weinstein's Evidence ¶ 403[5] at 403-88 (1992 ed.) (footnotes omitted). 

 

Defendant's contention that Sommer “repeatedly described the tape as a „reconstruction,‟ 

” like other arguments made by defendant on this motion, rests on statements *686 taken 

out of context. Sommer stated that he had worked with an animator “to reconstruct a 

Beechcraft Debonair,” and that “the purpose of [the video] is to represent what I have 

reconstructed happened to this aircraft in the final few moments of flight.”  Thus, he did 

not state the animation literally reconstructed the accident itself. 

 

Although defendant argues that there is no practical difference between recreating an 

accident and re-creating an expert's theory of the accident, the difference is both real and 

significant; it is the difference between a jury believing that they are seeing a repeat of 

the actual event and a jury understanding that they are seeing an illustration of someone 

else's opinion of what happened. So long as that distinction is made clear to them-as it 

was here-there is no reason for them to credit the illustration any more than they credit 

the underlying opinion. 

 

It is also because of that distinction that tests or experiments that merely illustrate a 

theory or scientific principle are not required to possess as high a degree of similarity to 

the actual event as are purported re-creations of the event. See, e.g., Roland v. Langlois, 

945 F.2d 956, 963 (7th Cir.1991); Champeau v. Fruehauf Corp., 814 F.2d 1271, 1278 

(8th Cir.1987). As I stated on the record in the case at bar, the video here was intended 

merely to illustrate Sommer's opinion, and the various differences between what was 

shown on the tape and the actual conditions of the flight went only to weight to be given 

to the animation, not to its admissibility. 

 

 

 


